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PREFACE, 

This  volume  and  that  on  the  law  relating  to  Receivers 
in  British  India,  already  published,  contain,  with  other 
matter,  the  Substance  of  the  Tagore  Law  Lectures  deli- 
vered by  me  in  the  University  of  Calcutta  during  the 
close  of  the  year  1896,  and  the  commencement  of  the 
following  year. 

In  the  preparation  of  this  volume  I  have  consulted 
and  made  use  of  the  following  English  and  Andean 
text-books:  "A  Treatise  on  the  Law  of  Injunctions," 
by  R.  II.  Eden  (Londcm,  1821) ;  *'  The  Law  and  Practice 
of  Injunctions,"  by  C.  S.  Drewry  (London,  1849);  "  The 
Law  and  Practice  of  Injunctions  in  Equity  and  at  Com-' 
mon  Law,"  by  W.Joyce  (London,  1872) ;  **  The  Law  of 
Injimctions,"  by  F.  Hilliard,  3rd  Edition  (Plnladelphia^ 
187^) ;  '*  The  doctrines  and  Principles  of  the  Law  of  In- 
junctions," by  W.  Joyce  (Londcm,  1877);  **  Kesr's 
Standard  Treatise  On  the  Law  and  Practice  of  Injuac- 
tions;"  **A  Treatise  on  the  Law  of  Injunctions/'  by 
J.  L.  High,  3rd  Edition  (Chicago,  1890);  •'A  Treatise 
on  Extraordinary  Relief  in  Equity  and  at  Law,"  by 
T.  C.  Spelling  (Boston,  1893). 

It  is  hardly  necessary  to  say  that  all  these  works  (and 
particularly  those  published  in  the  United  States  of  Amer- 
ica, in  which  country  the  jurisdiction  by  Injunction  has 
been  greatly  extended  to  meet  all  the  requirements  of 
modern  life)  are  of  value  to  practising  members  of  the 
profession  for  whom  they  were  written.  They,  however, 
for  the  most  part  exhibit  these  branches  of  the  Law  of 
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Procedure  in  such  a  lengthy  and  detailed  manner  as  to 
make  it  difficult  for  the  beginner  to  grasp  the  general 
pcinciples  apon  which  it  is  founded.  The  present  work  \s 
published,  according  to  the  intention  of  the  Tagore 
Trusts,  primarily,  for  students  as  were  the  lectures  of 
which  it  is  the  outcome.  While,  therefore,  I  have  cited 
all  decisions  of  the  Indian  High  Courts,  which  are  not  nu- 
merous, I  have  purposely  abstained  from  crowding  these 
pages  with  notes  of  English  and  American  i-4tBes  on  matters 
of  small  detail  and  of  unfrequent  occurrence  which  the 
mere  student  does  not  require,  but  which  may  be  found 
by  the  practitioner  when  wanted  in  the  standard  works 
abeady  mentioned.  Notwithstanding  this,  the  present 
work  will,  I  hope,  prove  to  be  of  assistance  to  the  profes- 
sion also. 

My  endeavour  has  been  to  state  general  principles  ac> 
curately  to  and  explain  them  lucidly  by  the  aid  of  se- 
lected decisions  which  are  of  authority  and  well  in  point. 
In  this  I  have  received  much  assistance  from  the  Com- 
mentaries published  by  the  late  Mr.  Justice  Collett  in 
1:882,  and  by  Mr.  Nelson  in  1894,  upon  the  Specific  Relief 
Act  (I  of  1877),  in  which  Act  the  Law  relating  to  Injunc- 
tions and  Receivers  in  British  India  is  largely  contained. 
The  Indian  practitioner  is  also  referred  to  Mr.  Nelsons 
Law  of  Injunctions  in  British  India.  In  the  prepara- 
tion of  this  second  Edition  I  have  incorporated  the  cases 
decided  and  reported  since  the  first. 

1st  Jan.  1906.  J.  G.  W, 
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THE 


Law  Relating  to  Injunctions 


IN 


BRITISH  INDIA. 


INTRODUCTORY. 


$   I.    Statutb    Law    Rrlatino    to 
THK      Subject  in  India  : — 
(i)  Preaent. 
(ii)  Previout. 

$  2.    Is  AND  WAS  Founded  on  thb 
Enollsh  Law  : 

The    Shamnuggur    JuU    Factory    Co. 
V,  Ram  Narain  ChaUerjee — Nu8M>r- 
loaHJi  Jterwanii  Panday  v.  Gordon — 
Sidheswari     Dabi    v.     Ahhoyfgwofi 
Dabi, 
I  3.    Yet    the     Pbculiae   Circum- 
stances of  this  Country  are 
TO    BE   Considered. 

Bam  Chand  DtiU  v.   Watwn  <^   C<k^ 

§  4.    The     Issue    of     Injukchons 

IS  A  Form  of  SpEOinc  Riuef. 


S   ft.      MEaNINQOFTHE   TIBM    "SfECI- 

Fic   Relief." 
§  «.     "Preventive   Relief. " 
S  7.     Reuef    by— 

(i)  Specific  Performanoe. 
(U)  Injunction, 
(iii)  lUoeiver. 
Belong  to  the  same  Braitch  of 
THE   Law: 
I  8.     But   there   is   a   Distikotion 
between  the  Remedies. 
General       Principle       upon 

which      an      I»J  unction      18 

Issued. 
"Protective  Relief.'* 
The    Grant   of    Preventive 
OR    Protectivb    Reuef    is 
Purely  Discrbtionabt. 

X 


s». 


S  10. 

1 11. 


2  INTRODUCTORY. 

fute'^^Law  ^rt      ^  ^'     ""^^^  ^^^  relating  to  the  issue  of  Injunctions  in 
lating  to  the     civil  suits,'  in  British   India,*^  is  contained  in  the  Civil 

subject  in 

India.  Procedure  Code^  and  the  Specific  Relief  Act,*  which  sup- 

plements the  Code,  and  occupies  a  middle  grouAd  between 
substantive  law  on  the  one  hand,  and  procedure 
on  the  other .•'*  The  granting  of  perpetual  Injunctions 
is  regulated  by  the  Act,  while  temporary  or,  as  they,  are 
sometimes  called,  interlocutory  Injunction^,  which  are 
simply  intended  to  preserve  the  status  quo  pending  the 
decision,  and  which  may  be  granted  at  any  period  of  a 
suit,  are  treated  as  of  the  nature  of  procedure  and  are 
therefore  regulated  by  the  Code. 

PreyioM  Uw.  Both  the  earlier  Codes  (Acts  VIII  of  1859  and  X  of 
1877)  dealt  with  the  subject  of  the  issue  of  Injunctions.* 
Act  X  of  1877,  however,  on  this  subject  contained  pro- 
visions of  a  more  complete  character,'  and  which  were, 
in  fact,  with  some  minor  alterations,^  the  same  as  those 
of  the  present  Code.     It  introduced  the  provision  as  to 

1  The    Criminal     Procedure     Code  3  of  the  Code  extend  to  the  whole  of 

(Act  V  of  1898),  0S.  142,  144  [see  also  British    India.    The    other    sectiona 

a.  133]  deals  with  the  issue  of  In  June*  extend    to     the    whole    of     British 

tions  by  Criminal  Courts  in  cases  of  India,    except    the    Scheduled     Dis* 

nuisance ;  and  s.  88  with  the  appdnt-  tricts,  as  defined  in  Act  XIV  of  1874. 

ment    of    ReoeiveFS  of  attached  pro-  *  Act  I  of    1877,   sa.   62—67   (In- 

perty.    Specific  relief,  including  there-  junctions). 

in  the  issue  of  Injunctions    and    the  *  Specific    Relief    Bill    Statement 

appointment    of  Receivers,  cannot  be  of  Objects  and  Reasons,    Oantte   of 

granted  for  the  mere  purpose  of  en-  India,  December  II,  1875. 

forcing  a  penal   law.    Act  I  of    1877,  •  Sw  Act  VIII  of  1869,  ss.  92,  93. 

s.  7.  95,  96  (Injunctions),  Act  X    of  1877, 

»  That  is,  the   territories    for    the  ss.    492—497    (Injunctions), 

time  being  vested  in  Her  Majesty  by  ^  Sections     492,     493,     494,     496, 

the  Statute  21  and  22  Vic,  cap,  106.  497  of  Act  X  of  1877  and  the  present 

See  Act  X  of  1897  (General  Clauses)  Code   correspond  with  ss.  92,  93,  95, 

a.  2  (8).  96  of  Act  VIII  of  1869.    Section  495 

3  Act   XIV    of  1882,  ss.  492—497  was  first  inserted  by  Act  X   of   1877, 

(Injunctions) ;  ss.  503—505  (Receivers).  which  further  made  the  additions  to 

As  to  the  appointment  of   Receivers  as.  492,  493,  which  are  mentioned  in 

in     insolvency      under     chap,      xx ;  the  text. 

and  under  s«  503,  of  property    under  *  These  occur  in  the  sections   re 

auachment,  v.  |xmC    Sections  1  and  lattng  to  Reoeiyert. 
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the  issue  of  Injunctions  where  any  property  in  dispute  in 
a  suit  is  in  danger  of  being  wrongfully  sold  in  execution  of 
a  decree,^  as  also  in  cases  where  the  defendant  threat- 
ens, or  is  about  to  remove  or  dispose  of  his  property 
with  intent  to  defraud  his  creditors.*  It  further  enacted 
that  no  attachment  for  breach  of  an  Injunction  should 
remain  in  force  for  more  than  one  year.*  Prior  to  the 
establishment  of  the  High  Courts,  the  Supreme  Courts 
of  the  Presidencies  granted  Injunctions  following  the 
principles  and  practice  of  the  Court  of  Chancery  in 
England.* 

§  2.    The  best  guides  in  the  matter  of  interference  by  j 
way  of  Injunction  have  been  judicially  stated  to  be  the  pnndpieithe 

-^  same  as  those 

principles    which    determine    the    action  of  '       *   -_ 


Courts   of  of  English 
Law 

Equity  in  England.'^  It  is,  in  fact,  on  these  principles  that 


1  Qvil  Procedure  Code,  ».  492,  cl. 
(a) :  see  Broiendra  Kumar  Rat  Chow- 
dhuri  V.  Rup  LaU  Dosf,  I.  L.  B..  12 
CaU  515,  517  (1886),  in  which  it  is 
pointed  out  that  the  present  and  pre. 
odding  Codes  have  altered  the  law 
laid  down  in  Roy  LuchmiptU  Singh 
Bahadur  v.  The  Secretary  of  StaU  lor 
India,  U  B.  L.  R.,  Ap.  27  (1873).  and 
Doorga  Ckvm  Chatterjet  v.  AAooiwh 
DuU,  24  W,  R..  70  (1875). 

*  CStiI  Frooednre  Code,  s.  492,  ol. 
(6). 

>    lb.,  8.  493>  last  pangraph. 

*  See  as  to  Injunction^  Marsden 
V.  Long,  Morton's  Decisions,  242 
(1800). 

*  Nusaertoanji  Menoanfi  Panday  y. 
Gordon.  I.  L.  R.,  6  Bom.,  266,  284 
(1881),  per  Sargent,  J.,  and  see  ib., 
p.  279.  And  in  The  Land  Mortgage 
Bout  of  India  v.  Ahmedbhoy  Babbib- 
hoy  and  Ketowram  Ramanand,  I.  L.  R., 
8  Bom.,  35,  67  (1883),  it  was  said:— 
**Id  applying  these  prorisions  [Act 
I  of  I877»  8.  54,  els.  (6),  (e)]  we  shall 
do  well  to  be  guided   by  the  decisions 


of  the  Court,  of  Chancery  in  England 
which,  it  cannot  be  doubted,  are  the 
couroe  from  which  the  above  provi> 
sions  have  been  drawn, '  per  Sargent, 
C.  J.,  Chunilal  Mancharam  v.  Mani- 
nhankar  Atmaram,  I.  L.  R.,  18  Bom., 
616.  623  (1893);  Qhanasham  Nilkant 
Nadkami  v.  Moroba  Ramchandra 
Pai,  J.  L.  R..  18  Bom.,  474,  488 
(1894) ;  The  Shamnuggur  Jute  Factvry 
Co.  V.  Ram  Narain  Chatterjee, 
LL.  R.,  14  Cal..  189,  199,200(1886). 
Most  of  the  many  illustrations  con- 
tained in  the  Specific  Relief  Act  are 
taken  from  the  English  Equity  Re- 
ports: see  Statement  of  Objects  and 
Reasons,  supra.  The  first  clause  of 
s,  4  of  the  draft  Specific  Relief  Bill 
provided  that  * 'except  so  far  as  they 
ard  embodied  in  this  Act,  the  pro- 
visions of  the  law  of  England  shall  not 
be  applioable  to  the  kinds  of  relief 
hereinafter  mentioned."  But  tiiis 
clause  was  struck  out  by  the  Select 
Committee  with  the  remark  that  *'  for 
some  time  at  all  events  the  rules  of 
the  Bill  will  have  to  be  elucidated  by 
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the  relief  given  in  Indian  Courts  by  Injunction  is,  in  the 
main,^  founded  ;  and  this  relief  is,  in  substance,  the  same 
as  that  granted  by  Courts  in  England.*-^  But  since  in  In- 
dia, the  Courts  must  follow  the  words  of  the  Statute,'  and 
since  the  rules  for  the  guidance  of  Indian  Courts  are  to 
be  found  in  the  Specific  Relief  Act,  the  English  cases  to 
which  reference  can  be  made  are  only  of  use  as  illustra- 
tive of  the  principles  embodied  in  the  sections  of  the 
Act  from  the  aspect  that  the  Courts  of  Chancery  in  Eng- 
land have  had  to  treat  matters  of  a  similar  description.* 
Yet  when  there  is  no  specific  rule,  the  Mofussil  Courts'^ 
and  Presidency  High  Courts  (the  latter  in  their  appellate 
jurisdiction),®  will  be  guided  by  the  English  Case-law,  so 


reference  to  the  decigions  of  the  Eng- 
lish Courtu/'  R«port  of  the  Select 
Committee  on  the  Specific  Relief  Bill, 
Oatettf.  of  India,  November  25,  1876. 

1  The  Indian  law  does  diverge  in 
points  which  will  be  found  considered 
in  the  text.  Thus  it  has  been  said 
that  s.  67  of  Act  I  of  1877  "does  in 
some  respecta  apparently  dejiart  from 
principles  which  guide  Court**  of  Equity 
in  England  :*'  pn  Candy  .1,,  in  Cat- 
Itanji  Harjimn  v.  Nar»i  Tricum,  I.  L. 
R..  18  Bom.,  702,  714  (1894). 

•  See  the  Statement  of  Objects  and 
Rea9ons,  supra,  prefixed  to  Act  I  of 
1877.  Whitley  Stokee  op,  cit.  ii,  928- 
940,  939.  TAe  Sfu^mnrtggar  J  vie 
Factory  Co.  v.  Ram  Narain  Cliatter- 
jee,  supra;  Ram  Cfiand  DuU  v.  Wat- 
ton  4b  Co,,  I.  L.  B.*  16  Cal.,  214,  219 
(1887);  Dfiunjibhoy  Cowuji  Umrigar 
y.  Linboa,  I.  L.  R.,  13  Bom..  262.  269 
(1888).  ['*It  is  to  be  remarked  that 
this  limitation  of  the  power  of  grant* 
ing  an  injunction  [see  Act  I  of  1877, 
s  64,  i  3  cl.  (e)]  is  identical  with  the 
conditions  upon  which  the  Court  of 
Equity  in  England  has  always  assert- 
ed the  jurisdiction  of  granting  preven. 
Uve  relief  in  cases  of  thifl  nature,"  per 


Sargent,  C.J.,]  ;  so  also  the  authorities 
relating  to  the  issue  of  mandatory 
injunctions  in  light  and  air  cases 
are  to  the  same  eifect  in  India 
and  in  England:  Benode  Coomaree 
Dojtsee  v.  Soudaminey  Dossee,  I.  L.  R., 
16  CaL,  262,  266  (1889)  :  and  the 
practice  of  the  Court  of  Chancery  in 
respect  of  affirmative  agreements  is 
adopted  in  s.  67.  Act  I  of  1877  ;  Nus- 
aenoanji  Merwanji  Pandayv.  Oardon, 
I.  L.  R.,  6  Bom.  (1881)  at  p.  280. 
See  also  cases  cited  in  note  (6),  p.  3, 
ante, 

*  CaUianji  Harjivan  v.  Nairsi  Tri- 
cum, I.  L.  R.,  18  Bom.,  702,  711  (1894). 

*  ahadi  V.  Anup  Singh,  I.  L.  R.,  12 
AIL,  436.  439  (1889),  per  Straight,  J. 

»  Act  XII  of  1887.  s.  37  (Bengal, 
N.-W.  P.,  and  Assam  Civil  Courts) ; 
Act  III  of  1873,  s.  16  (Civil  Courts, 
Madras);  Chunilal  Mancharam  v. 
ManiakanJear  Atmaram,  I.  L.  R.,  18 
Bom.,  616,  623. 

*  Letters  Patent,  1862,  s.  20;  Let- 
ters Patent.  1866,  ss.  20,  21  (Calcutta). 
The  Letters  Patent,  originally  estab- 
lishing the  High  Courts  at  Madras 
and  Bombay  bear  date  the  26th  June 
1862,    and    are    the    same. 
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far  as  it  is  applicable,  not  because  it  is  English,  but  be- 
cause it  is  in  accordance  with  that  rule  of  equity  and 
good  conscience^  which  these  Courts  are,  in  such  circum- 
stances, enjoined  to  follow.^  The  Presidency  High  Courts, 
in  the  exercise  of  their  ordinary  original  civil  jurisdiction, 
may,  in  such  circumstances,  have  recourse  to  the  equit- 
able jurisdiction  which  the  High  Courts  have  inherited 
from  the  Supreme  Courts,'  which  were  in  their  turn  vest- 
ed with  the  general  powers  of  the  Court  of  Chancery.*  The 
law  relating  to  Injunctions  in  this  country  being  thus 
practically  the  same  as  that  which  prevails  in  England 


mtUandiSy  as  those  establishing  the  High 
Court  at  Fort  William  in  Bengal  («e« 
Broughton's  Qv.  Pr.  Code,  Act  VIII 
of  1869,  4th  ed.,  pp.  381,  382 ;  7  Sev. 
estre's  Reports,  App.  41).  The  Let- 
ters Pateot,  1865,  for  the  High  Court 
at  Madras  are  of  the  same  date  and 
similar  in  all  respects  to  that  for  the 
High  Court  at  Fort  William,  tnukUis 
mutandis  {see  Broughton,  404).  The 
Letters  Patent,  1865,  for  the  High 
Court  at  Bombay  are  of  the  same  date 
and  are  in  nearly  every  respect  the 
same  as  those  for  the  Presidencies  of 
Bengal  and  Madras  (see  Broughton,  404 
405).  In  regard  to  the  Allahabad  High 
Court  (which  has  extraordinary  original 
civil  jurisdiction  only),  see  Letters 
Patent,  1866,  ss.  13,  14,  which  corre- 
Hpond  to  8S.  20  and  21  of  the  Letters 
Patent,   1865  (Calcutta). 

1  Equity  and  good  conscience  are 
"generaUy  interpreted  to  mean  the 
rules  of  English  law,  if  found  applic- 
able to  Indian  society  and  circum- 
stances :  ' '  Wagheia  Rajsangji  v.  Shekh 
Madvdin,  I.  L.  R.,  11  Bom.,  551, 
561  (1887);  Maharana  8kri  Ranmal 
Singji  ▼.  Vadilal  Vakhaichand,  I. 
L.  R.,  20  Bom.,  61,  60  (1896):  see  also 
The  Shamnuggar  JuU  Factory  Co, 
V.   Ram  Narain  Chatteriee,   I.  L.  R., 


14CaL,  189.  199,  200  (1886);  CaUianji 
Harjivan  v.  Narsi  Tricum^  supra., 
713  (1894);  Chunilal  Manekaram 
V.    Manishankar    Almaram^  supra. 

'  See  authorities  cited  in  Note  (5), 
p.  4,  and  Note  (6),  p.  4,  anU. 

3  Blaqttiere  v.  Ramdhotie  Das, 
Bourke,  319  (1865);  Letters  Puteut, 
1865,  s.  19,  Letters  Patent,  1862,  n. 
18  (Calcutta) ;  Madhub  Chunder  Pom- 
manick  v.  Rajcoomar  Doss,  14  B.  L.  P  , 
76,  83  (1874) :  s.c.  22  W.  R.,  370 ;  Mor- 
ley's  Digest,  xxi ;  Grose  v.  Amirtamayi 
Dasi,  4  B.  L.  R.,  O.  C.  J.,  1  (1869):  s.c. 
12  W.  R.,  O.  C,  13.  As  to  the 
Letters  Patent  for  Madras  and  Bom- 
bay, see  Note  6,  p.  4,  ante. 

*  See  the  Charter  of  ISuprome 
Court.  26th  March  1774,  cl.  18  [Or- 
dained  that  the  Supreme  Court  be  a 
Court  of  Equity  with  full  power  aud 
authority  to  administer  justice  an 
nearly  as  may  be  according  to  the 
rules  aud  proceedings  of  the  Court  of 
Chancer}'].  Smoult  and  Ryan's  Kulcs 
and  OrdeiT*,  vol.  i.  In  1726  the 
Common  aud  »StAtut«  law  at  that  time 
in  force  in  England  was  introduced  into 
the  Indian  Presidencies.  See  Clarke's 
Rules  and  Orders,  Pref.  iv.  Borrodaile 
V.  Chainsook  Btixiframy  1  Hyde,  60,  61 ; 
s.c.  1  Ind.  Jur.,  6.  S.,  70. 
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resort  may  be  had  to  the  English  Case-law  bearing  on 
these  subjects,  and  as  the  law  of  the  United  States  is  in 
general  accordance  with  and  founded  upon  English  law, 
the  decisions  of  the  Courts  of  that  country  may  also 
be  referred  to  and  cited  in  aid  of  the  interpretation  of 
the  provisions  contained  in  the  Indian  Codes  and  Acts.^ 

The  late  Supreme  Court  of  Bengal  held  that  American 
decisions  '  *  are  not  authorities  to  which  we  must  yield, 
as  to  the  decisions  of  our  own  superior  Courts  ;  but  they 
are  in  general  well  deserving  of  attention  as  able  exposi- 
tions of  the  law:"^  and  again,  * '  with  respect  to  the  Ameri- 
can decisions,  they  are  not  authority  with  us,  though 
often  extremely  valuable  as  guides  to  the  formation  of  a 
correct  judgment."* 

And  more  recently  in  England  Cockburn,  C.  J.,  ob- 
served as  follows  : — 

*'The  case  before  us  presents  itself,  therefore,  so  far 
as  our  Courts  are  concerned,  as  one  of  the  first  impression, 
on  which  we  have  to  declare,  or  perhaps,  I  may  say, 
practically,  to  make,  the  law.  I  am  glad  to  think  that 
in  doing  so  we  have  the  advantage  of  the  assistance 
afforded  to  us  by  the  decisions  of  the  American  Courts 
and  the  opinions  of  American  jurists,  whom  accident 
has  caused  to  anticipate  us  on  this  question.  And, 
although  the  decisions  of  the  American  Courts  are  of 
course  not  binding  on  us,  yet  the  sound  and  enlightened 
views  of  American  lawyers  in  the  administration  and  de- 
velopment of  the  law — a  law,  except  so  far  as  altered  by 
statutory  enactment,   derived   from   a  common  source 

I   Makohn  v.  Smith,  post;    Brad-  Pool,  C  J. 

don     V.     AbboU,    poet;     Scaramanga  »  Braddon  v.  AbboU,  ib.,    342,    369 

V.     Stamp,     poet.  (1848),  per  Sir  L.  Peel,  C.  J.   In  this 

^  Makolm  v.  Smith,   Taylor's   Re-  and  the  case  liut  mentioaod    Ameh- 

porto,    283,    288   (1848),    per   Sir    L.  can  dociaions  were  cited  at   the    bar. 
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with  our  own,  entitle  their  decisions  to  the  utmost  res- 
pect and  confidence  on  our  part."^ 

"The  granting  of  injunctions  is  now  regulated  ^7  l^L^J^ 
86.  54  and  55  of  the  Specific  Relief  Act.  But  those  sec-  ^^jf  Oo. 
tions  have  never  been  understood    as  introducing    new  Narain 

•  °  Chatttrjee. 

principles  of  law  into  India,  but  rather  as  an  attempt  to 
express  in  general  terms  the  rules  acted  upon  by  Courts  of 
Equity  in  England,  and  long  since  introduced  in  this 
country,  not  because  they  were  English  law,  but  because 
they  Were  in  accordance  with  equity  and  good  conscience. 
It  is  necessary,  therefore,  to  inquire  on  what  principle  the 
Courts  have  acted  in  England  and  in  India.  "^ 

And  though  the  Specific  Relief  Act  purports  to  deal  ^,<««*«''«?.*/» 
only  with  perpetual  Injunctions,  leaving  temporary  In-  Panday  v. 
junctions  to  be  regulated  by  the  Code,  yet  *  *  apart  from 
the  special  circumstances  which  determine  whether  the 
Court  should,  in  its  discretion,  grant  an  injunction  before 
the  hearing  of  the  suit,  the  same  general  principles  must 
equally  apply  to  the  granting  of  a  temporary  injunc- 
tion as  to  a  perpetual  injunction,  and  these  principles 
must,  therefore,  be  sought  in  the  Specific  Relief  Act 
itself."' 

In  a  subsequent  case  in  the  Madras  High  Court^  the 
Chief  Justice,  though  holding  that  it  was  not  necessary 
to  decide  the  point,  observed  that  as  regards  s.  493  of 
the  Code,  the  words  of  that  section  were  quite  general 
and  that  the  granting  of  a  temporary  Injunction  under 
the  powers    conferred  by  that  section  was  a  matter  of 


•  Scaramanga    v.  Stamp,  L.   R.,  6  I.  L.  R..  18  Bom..  702.  713  (1894). 
G  P.  D.,  296,  303  (1880).  s  Svutserunnji      Mertoanji    Panday 

*  The    Shamunugar    Jule    Factory  v.  Gordon^  I.  L.  R.,  6  Bom..   266,  279 
Co,   V.  Earn  'Narain  CfuMerjee,  I.   L.  (1881),   per  Sargent,   J. 

R..  14  Cal..  189,   199,  200  (1886).  per  ♦  Svbba     Naidu    v.    Haft    Bad«ha 

WflBon    and  Porter,  J.  J.;  approved  Sahib,    I.     L.     R.,    26     Mad..     168 

xnCoUianji  Uarjivan  y.  Saei  Tricum,  (1902). 
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judicial  discretion,  and  that  if  the  Court  which  grants 
the  Injunction  rightly  appreciates  the  facts  and  applies 
to  those  facts  the  true  principles,  then  that  is  a  sound 
exercise  of  judicial  discretion  :  that  having  regard  to 
the  fact  that  the  law  with  regard  to  the  granting  of  a  per- 
petual Injunction  is  to  be  found  in  the  Specific  Relief  Act 
and  is  laid  down  with  great  precision,  and  that  the  law 
with  regard  to  the  granting  of  a  temporary  Injunction  is 
to  be  found  in  the  Civil  Procedure  Code  and  is  declared 
to  be  a  matter  of  discretion,  if  it  were  necessary  to  consid- 
er the  point,  he  was  not  sure  he  would  be  prepared  to  go 
quite  so  far  as  Sir  Charles  Sargent.  So  it  has  been  held 
that  8.  56  of  the  Specific  Relief  Act  does  not  affect 
injunctions  in  restraint  of  wrongful  sale  in  execution  of 
a  decree  under  s.  4^2  of  the  Civil  Procedure  Code.^ 
On  the  other  hand  the  precise  terms  of  s.  492  of  the 
Code  have  been  held  to  exclude  the  grant  of  an  injunc- 
tion in  a  case  not  falling  within  its  express  provisions.*'^ 
§  3.  It  must  not,  however,  be  overlooked  that  the  cir- 
stanwBofthia  cumstances  of  this  country  are,  in  many  respects,  very 
be  coiwidetwi.  different  from  those  of  England.  Not  only  may  there  be 
in  India  rights  to  be  protected  which  are  unknown  to 
English  law,^  but  interests  of  which  it  does  take  cognizance 


jet    the    pecu< 
U«r  circum' 


'  Amir  Dulhin  v.  The  Adminis- 
irator-Oeneral  of  Bengal^  I.  L.  R., 
23  Cal.,  351  (1895). 

•  See  Ch.  IV  pod;  and  Jairam  Das 
V.  Zamun  I^al,  I.  L.  R.,  27  Bom., 
357  (1903). 

^  Thus  according  to  the  usuige  of 
Gujarat  an  invasion  of  privacy  is  an 
infraction  of  a  right  for  which  the  \ittr- 
son  injured  haa  a  remedy  at  law,  and 
»n  injunction  ha^i  been  granted  to  re- 
strain such  invasion ;  Manishankar 
Harqovan  v.  Triham  Xarsi,  5  Bom. 
H.  a  K.  (A.  C),  42  (1867);  Kuvarji 
Pre.mr.hand  v.    Bat   Javer^  6  Bom.  H. 


C.  R.  (A.  C).  143  (1809);  KesMav 
Harkha  v.  Oanpat  Hirachand^  8  Bom. 
H.  C.  R.  (A.  C),  87  (1871);  but  such 
an  usage  was  held  not  to  have  been 
proved  to  exist  in  Dharwar ;  the 
Court,  however,  recognised  the  possi- 
bility in  law  of  a  custom  similar  to 
that  of  Gujarat  existing  elsewhere : 
Shrimtxifi  Udpirav  v.  Reid^  9  Bom.  H. 
C.  R.  (A.  C).  266  (1872).  A  right  of 
privacy  exints  by  custom  in  the  X.- 
W.  P.  among  those  Hindus  and  Maho- 
medans,  who  observe  the  custom  of 
the  purda,  i.t,,  among  all  Hindus 
except  those  of    the  lowest  castes  and 
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may' here  require  protection  by  Injunction,  or  otherwiac, 
in  sets  of  circumstances  in  which  it  is  not  necessary  to 
grant  relief  in  England,  or  the  converse  may  be  the  case.' 
In  the  first  of  the  cases  now  cited  it  was  said  : — **  With  ^m(^hand 
regard  to  the  extreme  proposition  on  the  other  side  it  is  »on  a  Co. 
based  upon  the  construction  which  the  learned  counsel 
placed  upon  English  decisions.  But,  though,  of  course, 
the  principles  on  which  English  Courts  administer  the 
remedy  by  injunction  must  be  taken  to  be  those  which 
the  Legislature  meant  to  affirm  in  the  Specific  Relief 
Act,  still  the  circumstances  of  this  country  are  very  differ- 
ent from  those  of  England ;  and  it  would  be  a  dangerous 
thing  to  assume  that,  because  the  Courts  in  England 
have  very  rarely  found  it  necessary  to  grant  an  injunc- 
tion as  between  co-sharers  in  order  to  prevent  multi- 
plicity of  suits,  or  upon  any  other  grounds,  Courts  in  this 
country  may  not  properly  be  somewhat  less  rigid  in  doing 
so."^    So  in  the  matter  of  rules  of  procedure  and  prac- 


all  MahomedAns  except  the  pooreMt  ; 
nokul  Prasad  v.  Radhtu  I.  l^  R.,  10 
All.,  358  (1888);  [and  see  Lachman 
Prtuad  V.  Jamna  Pramtd,  I.  L.  R..  10 
All.,  182  (1887)].  The  Chief  Court  of 
the  Punjab  has  acknowledged  that  a 
custom  of  privacy  can  exixt  and  can 
be  enforced ;  i6.,  382,  and  caftew  there 
cited.  The  decisions  of  the  Calcutta 
Court  are  conflicting;  i'/>.,  :)82,  and 
pp.  373 — 378,  where  such  decisions 
are  cited  and  considered,  and  Btm»de 
Coomaret  Dosaee  v.  SoHdaminey  Dm- 
see,  I.  L.  R.,  18  Cal.,  252,  262  (1889). 
Stt  also  Act  V  of  1882  (Indian  Ease- 
ments), ss.  4,  18,  ill.  (6).  The  rule  of 
English  Law  which  is  different  (7*ur- 
ner  v.  Spoonfr,  30  L.  J.  N.  S.,  801. 
803)  has  been  followed  by  the  Madras 
High  Court ;  Komaihi  v.  Gnrunada 
PiUai,  3  Mad.  H.  C.  R..  141  (1866). 
Sayyad  Azuf  v.  Ameerubibiy  I.  L.  R., 


18  Mad.,  163  (1894).  See  Abdul 
lUihaman  v.  D.  Emile,  I.  L.  R.,  16 
All.,  69  (1893). 

I  Ram  rhand  Dutt  v.  Waison  A 
r«.,  I.  I^  R.,  15  Cal..  214,  220  (1887) : 
same  case  in  appeul,  I.  L.  R.,  18  Cal., 
10,  22  (1890)  [rights  of  co-sharersj ; 
VenkaUicharyulu  v.  RangacharytUuy 
I.  L.  R.,  14  Mad.,  316,  323  (1890) 
[Marriage].  See  remarks  as  to  the 
modification  of  the  ordinary  right  of 
easement  in  a  town  like  Bombay,  in 
Pranjivandan  v.  Mayaram^  1  Bom. 
H.  C,  O.  C.  J.,  148,  154  (1863) ;  Qkan- 
asham  Silkant  yadharni  v.  Moroba 
Ramchandra  Pai,  1.  L.  R.,  18  Bom., 
474,  489  (1894)  and  as  to  possession  in 
the  case  of  family  dwelUng.houses  in 
India :  Ananinaih  Dey  v.  MackintosK 
6   B.  L.  R.,  571,  572.  573  (1871). 

*  Ram  Chand  iMdt  v.  Waison  dt 
Co.,   supra,    219,    220. 
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tice,  though  the  utmost  respect  should  be  paid  to  the 
wisdom  and  authority  of  English  Courts,  yet  Courts  in 
India  are  by  no  means  bound  to  adopt  all  such  rules  as 
the  Equity  Courts  in  England  may  have  established.* 
Further,  as  the  mode  of  living  in  this  country  is  different 
from  that  in  England,'^  not  only  may  such  mode  of  life 
give  rise  to  new  rights,'  it  may  even  in  the  case  of  such 
rights  as  are  enforceable  in  both  countries  present  in 
particular  cases  new  facts  for  consideration  upon  the 
question  of  the  issue  of  an  Injunction  or  the  assess- 
ment of  damages.*  Thus  it  has  been  held  that,  under 
the  circumstances  of  native  society  in  this  country,  there 
may  be  such  a  thing  as  a  trespass  which  works  a  truly 
irreparable  injury,  although  it  does  not  effect  a  last- 
ing alteration  of  the  subject  of  enjoyment  and' is  such  as 
in  England  might  be  capable  of  being  compensated  for 
in  pecuniary  damages.*'^  Again,  English  rules  and  de- 
cisions may,  in  particular  cases,  be  inapplicable  owing  to 
the  fact  that  the  relations  which  existed  between  the 
Court  of  Chancery  and  the  Courts  of  Common  Law  in 
England  were  very  different  from  those  between  the  High 
Courts  and  the  Mofussil  Courts  in  India,  as  were  also  the 
respective  functions  and  powers  of  these  Courts.^    And 


^  The  Oriental  Bank  Corporation  \,  *  E.g.,   the    right  of    privacy :  *ce 

OobinloU  Seal,  I.  L.  R.,  10  Cal.,    713,  note  (3),  p.  8,  ante. 

737    (1884),    per   Garth.  C.  J.  *  Ananlnath  Dey  v.   Mackintosh,  6 

•   "The    conditions    of     domoetic  B.  L.  R.,  671,  672  (1871). 

life  in  the  two  oountriee  have  from  *  lh„  per  Phear,  J. 

remote  times  been  essentially  differ-  *  Moran  v.    River  Steam    Naviga- 

ent,  and,  in  my  opinion,  it  is   owing  tian  Company,  14  B.  L.  R.,'  362,  358, 

to  the  difference  in  the  conditions  of  369   (1876),    per  Markby,  J.  :  Dhuro' 

domestic    life    alone    that   a   custom  nidhtar  Sen  v.  Agra  Bank,  I.  L.  R.,  4 

which  appears  to  me  to  be  a  perfectly  Cal.,  380,  396  (1878) ;   in  this  country 

reasonable   one   in   India  should    be  there  has  been  no  fusion   of  jurisdlo- 

nnknown   in   England,**       per   Edge,  tion,   but  the  Courts  are,   and   have 

C.    J.,    in  Ookul    Prasad    v.    Radho,  been,  both  Courts    of    law     and    of 

I.  L.  R.,  10  Ail.,  368,  385  (1888),  v.  equity  ;  see  Qhanuaham  Mlkant  Nad- 

ib,,  388,  per  Mahmood,  J.  karni    v.    Moroba   Ramchandra    Pai, 
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though  legifilation  may  give  to  English  Conrts  powers 
similar  to  those  possessed  by  the  Courts  of  this  country, 
their  discretional  exercise  may  here  be  different  ogpring  to 
circumstances  peculiar  to  the  former  Courts  existing  an- 
terior to  such  legislation.^  Lastly,  where,  as  in  certain 
instances,  English  law  deals  with  rights  peculiar  to  it- 
self, their  consideration  is  rendered  here  unnecessary ; 
where,  on  the  other  hand,  rights  which  require  protection 
are  peculiar  to  this  country,  English  rules  and  decisions 
will  be  of  service,  if  at  all,  only  by  way  of  analogy  ; 
while  as  to  such  as  are  common  to  both  countries  differ- 
ences both  in  procedure  and  substantive  law  may  ren- 
der these  rules  and  decisions  partially  or  wholly  inap- 
plicable. 

§  4.    The  issue  of  Injunctions,  whether  temporary  or  The  issue  of 
perpetual,  is  a  form  of  '^specific  relief."    So  also  is  the  is  a  form  of 
appointment  of  a  Receiver  pending  a  suit.*    The  Code' " 
further  provides  for  the  appointment  of  a  Receiver  of 
property  under  attachment/  and  also  in  the  case  of  in- 
solvent debtors.'    But  it  has  been  said  that  in  the  former 
case  the  appointment  of  a  Receiver  is  ' '  rather  a  matter 
of  ministerial  procedure  than  of  specific  relief ;"  and  in 
the  latter  case  the  Receiver  is  the  agent  of  the  creditors,** 
and  both  cases  must  be  distinguished  from  a  Receiver 
appointed  by  way  of  specific  relief  pending  a  suit.^ 

S  6.    The  term   '*  specific  relief"  means  more  parti- Meaning  of 

^  ^         .  ^  term  ••specific 

cularly  those  classes  of    relief    which    are   defined    by,  relief." 


I.  L.  R,  18  Bom.,   474,  484    (1894)  ;  *  See  Form  No.  168    in  ibo  Fourth 

Begam  ▼.  MMhammad  Yakut,  L  L.  R.,  Bckedide  of  the  Code. 

1«  AIL,  344,  358  (1894).  •  Ch.    XX. 

1  /AltrnftMoy    Cowasji   Umrigar  v.  •  See    JTx    partt    Warren.      In   re 

JMboa,  I.  L.  B.,  13  Bom.,   262,    261  Joyce,    L.  R.,  10  Ch.    Ap.,  222.    In 

(1888).  the  matter  of  Badtd  Singh  v.  Birvh,  I. 

«  Act  I  of  1877,  s.  6.  L.  R.,  16  C»I.,  762,  764  (1888). 

.   ^  &  603.  1  CoUfitt's  Law  of  Specific   ReUef 

in  India  (1882),  p.  236. 
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and  granted  in  civil  suits  under  the  provisions  of  Act  I 
of  1877,*  but  the  full  significance  of  which  is,  however, 
only  to^be  learnt  from  the  history  in  England  of  legal 
actions  and  of  the  interference  by  Courts  of  Equity 
with  the  limited  and  imperfect  remedial  jurisdiction  of 
the  Courts  of  Common  Law.'  '*  The  remedies  for  the  non- 
performance of  a  duty  enforceable  by  law  are  either  com- 
pensatory or  specific.  The  compensatory  remedy  is  by 
the  award  of  damages.^  This  remedy  is  often  either  use- 
less or  inadequate — useless  where  the  person  ordered  to 
pay  them  is  insolvent ;  and  inadequate,  when,  for  in- 
stance, the  duty  is  to  transfer  particular  immoveable 
property,  or  a  moveable,  to  which  special  interest  is  at- 
tached. The  specific  remedy  is  enforced  by  directing  the 
party  in  default  to  do,  or  forbear,  the  very  thing  which 
he  is  bound  to  do  or  forbear,  and  in  case  of  disobedience, 
by  imprisonment,  or  attachment  of  his  property,  or 
both.^  When  no  one  is  in  default,  it  is  enforced  by  mak- 
ing such  declarations  and  orders  as  the  nature  of  the 
case  may  require."^  Courts  of  Common  Law  gave  specific 


^  The  specific  reliefs  gireu  by 
this  Act  arc  enamerated  in  its  fifth 
section.  Other  specific  remedies 
commonly  enforced  by  Indian  (m 
by  English)  Courtfl  are— (1)  taking  an 
account  of  the  property  of  a  deceased 
person  and  administering  the  same 
(2)  taking  accounts  of  a  trust  and  ad- 
ministering the  trust-property ;  (3) 
the  foreclosure  of  the  right  to  redeem, 
or  the  sale  of  mortgaged  property ; 
(4)  redemption  and  reconveyance  of 
mortgaged  property ;  (5)  dissolving 
a  partnership,  taking  the  partner- 
ship accounts,  realizing  the  assets, 
compelling  each  partner  to  pay 
the  balance  due  from  him,  and  dis- 
charging the  debta  of  the  partnership. 
{See  Civil  Procedure  Code,  s.  213,  and 
Schedule  VI,  Noa.  106—110.  113;  Act 


II  of  1882,  8.  59 ;  Act  IV  of  1882. 
ss.  60,67,  86-96;  Whitley  Stokes* 
op.  cii„  928,  929.) 

•  See,  Nelson's  Commentaries  on 
the  Specific  Relief  Act  (1894) ;  Intro- 
duction, pp.  I — 70;  where  a  short 
historical  account  is  given.  Set 
further  Spence's  Kquitable  Jurisdic- 
lion  of  the  Court  of  Chancery  ;  Snell's 
Principles  of  Equity  ;  Story's  Equity 
Jurisprudence,  2nd  English  Ed.,   1892. 

=*  The  compensatory  remedy  in 
matters  of  contract  has  been  to  some 
extent  dealt  with  by  s.  73,  Act  IX 
of  1872.  The  Specific  Relief  Act  deals 
with  it  only  so  far  as  it  is  either  sup- 
plementary or  alternative  to  specific 
relief. 

*  CivU    Procedure    Code,     s.    260. 
»  WhiUey    Stokos.    op,    cit„    928. 
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relief,  in  the  case  of  immoveable  property,  in  the  action 
of  ejectment,^  and  in  the  actions  of  detinue'^  and  reple- 
vin for  the  recovery  of  the  specific  possession  of  per- 
sonal chattels,  in  neither  of  which  latter  actions,  how- 
ever, was  there  any  certainty  of  recovering  aught  but 
damages.  With  these  and  some  other  exceptions  the 
redress  given  by  the  latter  Courts  in  all  actions,  whether 
founded  on  contract  or  tort,  sounded  in  damages  only. 
Equity  therefore,  where  necessary,  supplemented  the 
deficiencies  of  this  remedial  jurisdiction,  by  decreeing 
the  restitution  in  specie  of  specific  moveable  property, 
by  compelling  the  performance  of  contracts  and  by  the 
administration  of  both  a  protective  and  preventive  jus- 
tice in  respect  of  property,  the  subject  of  litigation.* 
Thus,  for  instance,  while  in  effect  the  common  law  allowed 
parties  to  a  contract  the  election,  either  to  perform  or 
to  pay  damages  for  non-performance ;  equity  in  cases 
where  there  was  either  no  remedy  at  common  law  or  the 
remedy  was  inadequate,  deprived  the  defaulting  party 
of  such  election.*  So  also  equity  devised  the  remedy 
by  Injunction  in  some  respects  analogous  to  the  equit- 
able remedy  of  specific  performance.  For  while  a  decree 
of  specific  performance,  as  its  name  implies,  enforces  the 
performance  of  some  specific  act,  an  Injunction  which  is 
the  very  converse,  judicially  forbids  the  performance  of 
some  specific  act  or  series  of  acts.^ 

^  8u  Act  I  of  1877,  s.  8 ;  the  pos-  m.  46—51   deal   with    matters  which 

teeeory  remedy  given  by  a.  9  is  taken  were  the  subject  of  the  common  law  or 

from  a.  15,  Act  XV  of  1859,  and  re-  prerogative  writ  of  fnandamus)  whicli^ 

sembles    the    old    English    assize    of  form  the  material  of  Act  I  of  1877. 

"Novel  Disseisin."  *  Story's   Eq.  Jur.,  {  714:  v.    »6., 

*  See  Act  I  of   1877,  s.  10,  which  note  (a)  to  13th  Aroer.  Ed.,    p.  178, 

embodies,    with    some    change,    the  and  poH. 

common    law    doctrine    of    detinae.  *  Smith's     Principles    of     Equity 

3  It  is  these  and  other  forms  of  (1888),  p.  688 ;  as  to  the  form,  how- 
redress,  in  the  main  equitable  (as.  8  ever,  of  mandatory  injunctions  in 
9»  10  are  common  law  remedies,  and  India^  see  foet* 
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Preventive 
relief. 


Relief  by 
Speeiflo  Per- 
fomiMioe, 
iDJanotion, 
ftad  Receiver/ 
belong  to  the 
•Mne  oruioh 
oftbeUw: 


§  6.  When  specific  relief  is  granted  by  preventing  a 
party  from  doing  that,  which  he  is  under  an  obligation' 
not  to  do,  it  is  called  "preventive  relief,"*  and  preven- 
tive relief  is  granted  at  the  discretion  of  the  Court  by 
Injunction,  temporary  or  perpetual.* 

§  7.  Relief  by  specific  performance,  Injunction  and 
Receiver,  belong  to  the  same  branch  of  the  law.  More* 
over  the  appointment  of  a  Receiver  operates  as  an  In* 
junction  against  the  parties,  their  agents  and  persons 
claiming  under  them,  restraining  them  from  interfering 
with  the  possession  of  the  Receiver  except  by  permission 
of  the  Court  ;*  and  ' '  an  order  for  an  Injunction  is  always 
more  or  less  included  in  an  order  for  a  Receiver.  It  is 
not  necessary,  if  a  Receiver  be  appointed,  to  go  on  and 
grant  an  Injunction  in  terms."'  All  three  forms  of  re- 
lief are  dealt  with  by  the  Specific  Relief  Act.  The  issue 
of  temporary  Injunctions  and  the  appointment  of  Re- 
ceivers are,  together  with  the  subjects  of  arrest  and  attach- 
ment before  judgment  and  interlocutory  orders,  dealt  with 
by  the  Code  under  the  single  heading  of  '  ^  Provisional 
Remedies.'  '^  Relief  granted  by  appointment  of  a  Receiver 
pendente  lite  bears  in  many  respects  a  close  analogy  to 
that  by  temporary  Injunction.  Both  are  extraordinary 
equitable  remedies  as  distinguished  from  the  ordinary 
modes  of  administering  relief.  Both  are  essentially  pre- 
ventive in  their  nature,  being  properly  used  only  for  the 
prevention  of  future  injury,  rather  than  for  the  redress  of 
past  grievances.  Both  have  one  common  object  in  so 
far  as  they  seek  to  preserve   the  res  or  subject-matter 


1  This  term  includes  every  duty  en- 
forceable by  law.    Act  I  of  1877,  s.  3. 

•  Act  I  of  1877,  •.  6. 

>  Act  I   of   1877.    a.   52. 

*  Mahommtd  Zohwwddeen  v.   Ma- 
ftommed  Noorooddeenf  I.  L.  R.,  21  CaL, 


86,  01   (1893). 

•  Kerr  on  Receivers,  3rd  Ed.  (1891), 
p.  9.  See  as  to  Roooivers  generally  the 
Author's  **  Law  relating  to  Receivers 
in  British  India.'/ 

•  Civ.  Pr.  Code,  part  IV. 
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of  the  litigation  unimpaired,  to  be  disposed  of  in 
accordance  with  the  future  decree  or  order  of  the 
Court.' 

8  8.    There    is,    however,   a   distinction   between   the  >>tt|thcreM 
remedies  in  that   "specific  performance  is  directed  to  between  the 

•  1  1  •!      T    •  remedies. 

compelling  performance  of  an  active  duty,  while  Injunc- 
tion (though  sometimes  in  a  subsidiary  way  requiring  an 
act  to  be  done)  is  generally  directed  to  preventing  the 
violation  of  a  negative  one.  This  difference,  however,  is 
very  great.  The  remedy  of  specific  performance,  relating 
as  it  does  to  active  duties,  deals  in  the  main  only  with 
contracts  ;•  while  the  remedy  of  Injunction,  having  to  do 
with  negative  duties,  deals  not  only  with  contracts,  but 
also  with  torts,  and  with  many  other  subjects,  among 
them  subjects  of  a  purely  equitable  nature."'  Whether, 
however,  the  negative  duty,  or  duty  to  abstain,  be  con- 
tractual or  general,  the  Injunction  which  enforces  it  is  the 
same  in  nature  and  form.  The  general  grounds  of  simi- 
larity between  relief  by  Receiver  and  by  Injunction  have 
been  adverted  to.  Perhaps  the  principal  element  of 
difference  between  these  two  important  remedies  lies  in 
this  :  that  an  Injunction  is  strictly  a  conservative  remedy, 
merely  restraining  action  and  preserving  matters  in  statu 
quo,  without  affecting  the  possession  of  the  property  or 
fund  in  controversy  ;  while  the  appointment  of  a  Re- 
ceiver is  usually  a  more  active  remedy,  since  it  changes 

^  High  on  Receivers,  16,  17.  There  are,  indeed,  cases  in  which  one 

*  ''From   the  nature   of  the   cose  person  contracts  with  another  not  to 

the  remedy   <A   speoifio    performance  do  a  certain  act;  and  suoh  negative 

only  applies  to  cases  arising  oat  of  contracts    may,    as    we    have    seen 

contract ;  since  it  rarely  happens  apart  (p.  656,  Lumley  v.  ITa^iMr,  1  DeG.  H. 

from  contract  that  one  person  has  a  ft  G.,    615),  be    specifically   enforced 

right  to  the   performance  of   a  parti-  by  means    of    injunction.*'     Smith's 

cnlar  aot  on  the  part  of  another.     On  Principles  of  Equity,  supra,  688. 

the  contrary,  the  oases  for  which  in-  '  Story,  Eq.,  Jur.,  13th  Amer.   Ed. 

junction    is    a   proper   remedy  have  (1886),p.  179.  Note  by  M.  K.  Bigelow. 

usually  no  connection  with   contract,  Smith*  s  Principles  of  Equity,  688, 


16  INTRODUCTORT. 

the  possession  as  well  as  the  subsequent  control  and 
management  of  the  property.  The  Court  by  an  Injunction 
ties  up  the  hands  of  the  defendants,  and  preserves  un- 
changed, not  only  the  property  itself,  but  the  relations  off 
all  parties  thereto.  But  in  appointing  a  Receiver  the 
Court  goes  still  farther,  since  it  wrests  the  possession  from 
the  defendant  and  assumes  and  maintains  the  entire 
management  of  the  property  or  fund,  frequently  changing 
its  form,  and  retaining  possession  through  its  officer,  the 
Receiver,  until  the  rights  of  all  parties  in  interest  are 
satisfactorily  determined.  From  the  points  of  resem- 
blance already  indicated  it  is  not  to  be  inferred  that  the 
appointment  of  a  Receiver  necessarily  follows  from  the 
granting  of  an  Injunction  or  that  the  two  remedies  are 
necessarily  inseparable.  And  while  it  frequently  happens 
that  the  Courts  are  called  upon  to  administer  both  species 
of  relief  in  the  same  action,  and  at  one  and  the  same  time, 
yet  it  by  no  means  follows  that  because  an  Injunction  is 
granted  a  Receiver  must  be  appointed  and  the  two  are  to 
be  treated  as  distinct  and  independent  matters.  The 
Court,  therefore;  may  refuse  a  Receiver,  although  the  case 
presented  is  a  fitting  one  for  an  Injunction,  and  although 
an  Injunction  has  already  been  granted.^  A  distinc- 
tion exists  between  the  case  in  which  an  Injunction  and 
that  in  which  a  Receiver  will  be  issued  or  appointed  res- 
pectively. ' '  That  distinction  seems  to  be  that,  while  in 
either  case  it  must  be  shown  that  the  property  should  be 
preserved  from  waste  or  alienation  ;  in  the  former  case, 
it  would  be  sufficient,  if  it  be  shown  that  the  plaintiff 
in  the  suit  has  a  fair  question   to  raise  as  to  the  existence 


1  High,    on  Receivers,   17,   18,    and  remedies  are  essentially  distinct  and 

see  Han  v.  Hall  3  Mao.  G.,  85,  where  depend  upon  totally  diflFerent  grounds 

it  was  said  by  the  Lord  Chancellor  and  circumstances," 
that  ' '  the  rights   to  those  different 
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of  the    right   alleged ;  while  in  the   latter  case,  a   good 
prima  /ooi^-^titkUias  to  be  made  out."' 

§  9.  Relief  wliether  it  be"'  given  by  the  issue  of  an  Oenar*! 
Injunction  or  the  appointment  of  a  Receiver  is  granted  uponwfaioiiaD 
generally  upon  the  principle  quia  timet ;  that  is,  the  Court  iMuedcr  • 
assists  the  party  who  seeks  its  aid,  because  he  fears  {quia  appomted. 
timet)  some  future  probable  injury  to  his  rights  or  interests, 
and  not  because  an  injury  has  already  occurred,  which 
requires  any  compensation  or  other  relief.  So  the  remedy 
by  temporary  Injunction  being  preventive  in  its  nature, 
it  is  not  necessary  that  a  wrong  should  have  been  actually 
committed  before  the  Court  will  interfere,  since  if  this 
were  required  it  would  in  most  cases  defeat  the  very  pur- 
pose for  which  the  relief  is  sought  by  allowing  the  com- 
mission of  the  act  which  the  complainant  seeks  to  restrain. 
And  satisfactory  proof  that  the  defendants  threaten  the 
commission  of  a  wrong  (which  is  within  their  power)  is 
sufficient  ground  to  justify  the  relief.'-*  These  and  other 
similar  precautionary  reliefs  were  formerly  granted  by 
Courts  of  Equity,  on  Bills  Quia  Tim^,^  to  support  which 
it  must  have  been  shown,  firstly,  that  there  was  a  title 
in  possession  or  expectancy  in  the  plaintiff,  and  secondly, 
that  there  was  danger  to  the  property.*  These  bills  would 
now  take  the  form  of  an  action  in  the  nature  of  a  Bill  Quia 
Timet  and  would  be  brought,  in  England,  in  the  Chancery 
Division,    and    in    India,*    in    any    Court  of   jurisdiction 


J  Chandidai     Jha    y.     Padmanand  is  also  given    upon  the    principle  quia 

Singh  Bahadur,  I.  L.  R.,  22  CaL,  469.  timet.    Story's  Eq.  Jur.,  §  694. 
4<>5  (1806).  per  Gboae  and  Rampini.  *  Saioor  v.  Satoor,  2  Mad.  H.  C.  R., 

J  J.,   referring  to  Kerr  on  Receivers,  810   (1864). 
pp.  3,4,  Kerr  on  Injunctions,  pp.  10,11.  *  v.    ib.,    10,  where    it  was  pointed 

*  8tory*s  Eq.  Jur.,  §  826.  High  out  that  the  plaint  was  really  in 
on    Injunctions,   17 — 23.  the    nature    of    a    Bill    Quia    Timet 

*  Story  Eq.  Jur.,  §{  826—861.  Re-  but  that  it  did  not  disclose  any  of 
liief  given  by  way  of  cancellation  of  the  grounds  necttMury  to  support  such 
instruments  (Act  I  of  1877,  ss.  39—41)  a  bill 

W,  1  2 
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competent  to  grant  the  relief  prayed.  **The  remedy  of 
(final)  injunction,  like  that  of  specific  performance,  proceeds 
upon  the  theory  that  there  are  duties  the  performance  of 
which,  as  they  stand,  ought  to  be  insisted  upon, — duties 
in  regard  to  which  an  election,  as  an  equivalent,  to  violate 
the  same  upon  the  terms  of  making  compensation  cannot 
be  permitted  ;  not  indeed  that  all  the  duties  the  violation 
of  which  may  be  enjoined,  may  be  enjoined  without  regard 
to  the  question  whether  damages  for  a  violation  could  be 
accurately  computed,  but  that  there  are  duties  of  a  peremp- 
tory nature  within  the  operation  of  the  remedy  of  injunc- 
tion as  well  as  within  that  of  specific  performance.  These 
duties  may  here,  as  well  as  in  the  law  of  specific  performance, 
be  termed  primary,  since  they  are  not  substitutional."^ 
ProtootiTo  §  10.    The  manner  in  which  the  above-mentioned  aid 

raliel  .        . 

IS  given  by  Courts  of  Equity  is,  of  course,  dependent  on 
circumstances.  They  interfere  sometimes  by  the  mere 
issuing  of  an  Injunction  or  other  remedial  process.*  But 
that  portion  of  equitable  jurisdiction  which  consists  in 
the  administration  of  a  protective  or  preventive  justice 
is  not  limited  to  this.  The  Courts  interfere  also  by  orders 
to  pay  funds  into  Court,'  by  directions  to  give  security,  by 
orders  for  the  detention  and  preservation  of  property,  by 
other  like  orders  and  directions,*  and  by  the  appointment 
of    a  Receiver   to  receive  rents   or  other    income,*  thus 

»  Story's    Eq.    Jur.,    I3th     Amer.  and  preventive  relief.    See  the  inter- 

ed.   (1886).   pp.    178,    179.     Not-e    by  locutory    orders  in  the  Oiv.  Pr.  Cb4e, 

M.  M.  Bigelow.  .  ss.  498—502.     Of  these,  ss.  498—500. 

*  V.  supra,  602.  were  first  inserted  in  the  Code  of 
See  Satoor  v.  Satoor,  2  Mad.  H.  C.  1877.     Section  601    corresponds   with 

R..  8,  II    (1864)  ['-the    protection  of  s.  91  of  the  Old  Code,  Act  VIII  of  1859. 

property  which  is  the  subject  of  litiga-  Sections    498 — 600    ore    taken    from 

tion  by  requiring  it  to  be  brought  into  Order  62,  Rules  2—4  of  the  English 

Court  is  an  important  part  of  its  (the  Judicature  Act,  and  s.  602  from  ».  244 

Court's)  jurisdiction. "]  of  the  New  York  Code. 

*  The  Courts  in    India    practically  •  Civ.  Pr.  Code,  ss.  603 — 504  ;  Act 
possess  all  the^c  po\*'er«  of  protective  I  of  1877.  ».  44. 
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iidapting  their  relief  to  the  precise  nature  of  the  particular 
case  and  the  remedial  justice  required  by  it;  the  object 
heing  in  all  cases  to  preserve  property  to  its  appropriate 
uses  and  ends.^ 

§  11.    The  exercise  of  the  jurisdiction  to  grant  relief  The  grant  oi 

i_^i  -_._  ,.  -T       preventive  or 

by  the  appointment  of  a  Reoeiver,^   or  the  issue  of  an  In-  protective 

m    .  1  1  '  •  •        1  1*1    relief  ib  par^ 

junction,^  IS  not  a  matter  ex  debtto  justUicBj  but  one  which  ly  diecre- 
is  purely  within  the  discretion  of  the  Court.    The  latter  **'"*'^' 
is  not  bound  to  grant  such  relief  merely  because  it  is  law- 
ful to  do  so.     But  the  discretion  of  the  Court  is  not  arbi- 
trary, but  sound  and  reasonable,  guided  by  judicial  prin- 
^jiples  and  capable  of  correction  by  a  Court  of  Appeal.* 
All  questions  of  discretion  are  usually  questions  of  degree.* 
Where  there  is  a  discretion  exerciseable  the  Court  is  bound 
to  look  at  all  the  circumstances  of  the  case.^    The  juris- 
diction of  the  Court  to  interfere  being  equitable  is  governed 
upon  equitable  principles.     And  therefore  the  Court  will, 
amongst  other  things,  look  to  the  conduct  of  the  person, 
who  makes  the  application.'    Where  an  appeal  attacks  the 
exercise  of  discretion,    before  the  Appellate   Courts    will 
interfere  on  this  ground  in  favour  of  the   appellant,  the 


1  story's   Eq.    Jur,  §  826  ;  Smith's  It  must  not  be  arbitrary,  vague,  and 

IMnciples  of  Equity,  762.  faoeiful.    but    legal     and     regular.** 

•Act  I  of  1877,  s.  44.  Per  Lord  Mansfield  in  Wilke's  case, 

•  76„  s.  62.  4  Burr.,  2639,  cited  in  Harbuns  Sakai 

*  lb.,  s.  22  (discretion  to  decree  sp^  v.  Bhairo  Pershad  Singh,  I-  L-  R-» 
cific  performance;  See  Story's  Eq.  6  Cal.,  259,  266  (1879);  ^ee  also  re- 
Jur.,  S  742) ;  the  same  rule  holds  good  marks  in  Queen-Empreso  v.  Chagan 
for  injunctions  in  the  case  of  obliga-  Dayaram,  1.  L.  R.,  14  Bom.,  331,  344, 
tions  arising  from  contract ;  t&.,  s.  64  :  362  (1890),  per  Jardine,  J. 
CaUianji  Harjivan  v.  Narei  Tricum,  •  Qhanasham  NUkani  Nadkarni 
I.  L.  R.,  18  Bom.,  714  (1894),  and  the  v.  Moroba  Ramchandra  Pai,  I.  L.  R., 
principle  is  of  general  application  in  18  Bom.    (1894),  at  p.  493. 

other  cases.     For   "  Discretion,   when  •  /&.,    at   p.    484. 

applied  to  a  Court  of  law,  means  dis-  '  Act  I  of  1877,  s.  66    (j) ;  Kerr  on 

cretion  guided  by  law.     It  must  be  Inj.,  15 ;  Kerr  on  Receivers,  7. 
.governed  by  rule  and  not  by  humour. 
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latter  must  satisfy  such  Court  that  the  discretion  har 
been  improperly  exercised.^ 

The  occasions  and  principles  upon  which  these  discre- 
tionary powers  will  be  exercised  in  the  case  of  Injunctions- 
by  Courts  in  British  India  form  the  subject-matter  of  this 
branch  of  the  law  and  of  the  following  chapters. 

1  ShadiY.  Anup  8ingK  I.  L.  R.,  12  AU.,  438  (1880). 
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J^^^iJj^*  §  12.    When  Specific  Relief  is  given  by  preventing  a 

junction.'*  party  from  doing  that  which  he  is  under  an  obligation 
not  to  do  it  is  called  preventive  relief  which  is  granted 
by  means  of  an  Injunction.*  An  Injunction  was,  under 
the  old  English  procedure,  a  writ  issuing  by  order  and 
under  seal  of  the  Court  of  Chancery  and  was,  with  certain 
exceptions,  until  the  Judicature  Act  of  1873,  a  remedy 
peculiar  to  that  Court. ^  A  writ  of  Injunction'  may  be  de- 
scribed to  be  a  judicial  process  whereby  a  party  was  re- 
quired to  do  a  particular  thing,  or  to  refrain  from  doing 
a  particular  thing,  according  to  the  exigency  of  the  writ. 
The  process,  however,  was  rather  preventive  than  restor- 
ative, though  it  was  by  no  means  confined  to  the  former 
object.  Under  the  present  English  procedure  no  writ 
of  Injunction  is  to  issue.  An  Injunction  is  in  England,* 
as  in  India,'  by  judgment  or  order,  and  such  judgment 
or  order  has  the  effect  which  a  writ  of  Injunction  in 
Chancery  previously  had. 

FwxMof In-  g  13  Duration,  as  well  as  the  positive  or  negative 
character  of  their  commands,  determine  the  several  forms 
of  Injunction  which  may  be  either  non-mandatory  or  man- 
datory, temporary  or  perpetual. 

(i)Temporaiy.  Iq  the  first  place  in  respect  of  duration,  Injunctions 
are,  either  temporary  (or,  as  they  are  sometimes  called, 

1  Act  I  of  1877.  a.  6.  Chancery  Practice,  ii,  2ft6,  26«.  Eden 
•  Kerr  on  Injunctions,  3rd  ed.,  on  Injunctions,  367—387. 
1888,  pp.  9,  1  ;  Smith's  Chancery  •  Ord.  L.,  r.  11 :  for  some  forms 
Practice,  i,  819  (1862) ;  Joyce  on  In-  in  use  of  the  matter  of  injunctions 
junctions  (1872),  p.  I  By  the  Judi-  and  restraining  orders.  See  DanieU's 
oature  Act  all  the  jurisdiction  of  the  Chancery  Forma,  4th  ed.  (1885),  692' 
Court  of  (Chancery  was  transferred  to  —698.  Civ.  Pr.  Code,  Sohed.  IV, 
the  High  0>urt  of  Justice,  and  a  Forma  Noe.  166,  167. 
somewhat  larger  jurisdiction  to  grant  •  Civil  Procedure  Code,  ss.  492, 
injunction  was  given  t;0  the  latter  by  493,  496 ;  Act  I  of  1877,  s.  53.  The 
6.  25  (8)  than  that  possessed  by  the  former  deals  with  the  granting  of  in- 
former Court :  Kerr,  1.  junctions  by  order,  the  latter,  witb 
'  As  to  the  form  of  a  Writ  of  In-  the  granting  of  injunctions  by  deorae- 
junction    in    Chancery,    See    Smith's  at  the  hearing. 
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interlocutory)  or  perpetual.  The  former  are  such  as  are 
to  continue,  until  a  specified  time  named  in  the  order  or 
until  the  further  order  of  the  Court.*  They  may  be  grant- 
ed  at  any  period  of  a  suit  and  are  regulated  by  the  Code 
of  Civil  Procedure.  The  Court  may  in  the  case  of  an  In- 
junction under  s.  493  of  the  Code  grant  it  upon  such  terms 
as  to  the  duration  of  the  Injunction  as  it  thinks  fit.*  The 
temporary  Injunction  is  merely  provisional  in  its  nature 
and  does  not  conclude  a  right ;  its  effect  and  object  is  mere- 
ly to  preserve  the  property  in  dispute  in  statu  quo,  until 
the  hearing  or  further  order,  or  to  prevent  future  injury, 
leaving  matters  as  far  as  possible  in  statu  quo,  until  the 
suit  in  all  its  bearings  can  be  heard  and  determined.^ 
The  sole  objept  of  an  interlocutory  Injunction  is  to  pre- 
serve the  subject  in  controversy  in  its  then  condition, 
and  without  determining  any  questions  of  right,  merely  to- 
prevent  the  further  perpetration  of  wrong,  or  the  doing 
of  any  act  whereby  the  right  in  controversy  may  be 
materially  injured  or  endangered.  Only  such  restraint 
will  therefore  be  interposed  as  may  suffice  to  stop  the 
mischief  complained  of  and  preserve  matters  in  statu 
quo.*  In  granting  such  Injunctions  the  Courts  in  no 
manner  anticipate  the  utlimate  determination  of  the 
questions  of  right  involved.  They  merely  recognise  that 
a  sufficient  case  has  been  made  out  to  warrant  the  pre- 
servation of  the  property  or  rights  in  issue  in  statu  quo, 
until  a  hearing  upcm  the  merits,  without  expressing  and 
indeed  without  having  the  means  of  forming  a  final 
opinion  as  to  such  rights.  The  Court  upon  an  appli- 
cation for  a  temporary  Injunction    will  deal    with  the 

1  Act  I  of  1877,  fl.  63.  I.  L.  R.,  1  Bom.,  132,  146  (1876),   per 

•  Oiy.  Pr.  Code,  8.  403.  Green,  J. 

*  Kerr  on  InjunctiomB,  9-10.  *  Biakemore  v.  Olamorgan^vre, 
High  Inj.,  6-6.  Shepherd  v.  The  etc,  I  My  1.  ft  K.,  164,  p«r  Lord  Broug- 
Tnutees    of  the     Port     of     Bombay  ham.     High   Inj.,   5-6. 
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spplication  upon  the  evidence  before  it  and  will  confine 
itself  strictly  to  the  object  sought  and  as  far  as  possible 
abstain  from  prejudging  the  question  in  the  caused 

In  order  to  sustain  an  Injunction  for  the  protection  of 
property  pendente  lite  it  is  not  necessary  to  decide  in 
favour  of  the  plaintiff  upon  the  merits,  nor  is  it  necessary 
that  he  should  present  such  a  case  as  will  certainly  entitle 
him  to  a  decree  upon  the  final  hearing,  since  he  may  be 
entitled  to  a  temporary  Injunction,  although  his  right  to 
the  relief  prayed  may  ultimately  fail.^  Nor  is  the  deci- 
sion of  the  Court  in  granting  or  refusing  a  preliminary 
Injunction  conclusive  upon  either  the  Court  or  parties  on 
the  subsequent  disposition  of  the  cause  by  final  decree.** 

The  Court  will  not,  however,  upon  an  application  for 
such  an  Injunction  shut  its  eyes  to  the  question  of  the 
probability  of  the  plaintiff  ultimately  establishing  his  de- 
mand and  will,  before  it  disturbs  a  defendant  in  the  exer- 
cise of  a  legal  right,  consider  the  probability  of  the  plain- 
tiff maintaining  his  right  against  the  defendant/ 

The  orders  pronounced  by  English  Courts  upon  appli- 
cations for  temporary  Injunctions  have  varied  at  different 
times.  Under  the  former  practice,  as  well  as  under  the 
Civil  Procedure  Code/  the  form  usually  adopted  was  and' 
is  "  until  the  hearing  of  the  cause  or  until  further  order." 
Under  the  present  English  procedure  it  is  "  until  judg- 
ment in  this  action  or  until  further  order,  "  in  order  to 
show   that  the    Injunction  is  not  to  extend    beyond    it, 


1  High    Inj.,    6;     Oopeenaih    Moo  High   Inj.,   6,   citing    Andrae    v. 

ierjeev.KaUy  D<u8  Muilick,  J.L.  R.,  RedfUld,     12    Blateh..    407.     (Amer.) 

10Cal..226.231    (1883);     Kerr,    Inj..  ^Clayton    v.     AUorney-Oenerai.     1 

24;     Chandidai   Jha    v.     Padmanand  Ckwpt,   Cottenham,   97;   and  see   At- 

Singh  Bahadur,  1.  L.  K..  22  Cal..  469  torney^General  v.    Mayor,  6   DeG    M. 

^  (»8»6)-  &  a.  62. 

»  Great     WfAteni     Railtray    Co,    v.  »  Civ.    Pr.    Code,    8ched-    IV.    Xo. 

Birmingham  Ry.  Co.,  2  Ph.,  697.  166 ;  Act  I  of  1877.  s.  63. 
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unless  then  co  ntinned.^  For  an  Injunction ,  which  has  been 
granted  upon  an  interlocutory  application,  is  superseded 
by  the  judgment  in  the  action.  If  it  is  intended  that 
it  should  remain  in  force,  it  must  be  expressly  continued.^ 

A  temporary  Injunction  may  further  come  to  an  end 
before  decree,  where  an  application  for  its  discharge  has 
been  made  and  granted  under  s.  496  of  the  Code. 

If  a  suit  is  decreed,  an  Injunction  granted  by  the 
decree  will  of  course  subsist  pending  an  appeal  against 
that  decree.  But,  if  a  suit  is  dismissed,  an  interlocu- 
tory Injunction  previously  g:ranted  comes  to  an  end.^ 
The  suit  ceases  to  be  a  pending  suit,  and  the  Court  which 
■dismissed  it  ceases  to  have  jurisdiction  either  to  con- 
tinue and  maintain  the  Injunction  so  previously  grant- 
ed, or  to  issue  a  fresh  Injunction  in  uspect  of  the  matter 
in  suit.*  If  it  is  desired  to  obtain  a  temporary  Injunc- 
tion pending  the  hearing  of  an  appeal,  an  application  for 
that  purpose  should  be  made  to  the  Appellate  Court."* 

A  temporary  Injunction  may  be  granted,  if  in  any 
suit  it  is  proved  by  affidavit  or  otherwise  (a)  that  any 
property  in  dispute  in  a  suit  is  in  danger  of  being  wasted, 
damaged  or  alienated  by  any  party  to  the  suit,  or  wrong- 
fully sold  in  execution  of  a  decree,  or  (6)  that  the  defen- 
dant threatens,  or  is  about  to  remove  or  dispose  of  his 
property  with  intent  to  defraud  his  creditors.  In  such 
cases  the  Court  may  by  order  grant  a  temporary  Injunc- 


•  ISet..    173;    Kerr.   629.  ©30.  Singh,   I.  L.  R.,  11  Cal..    146   (1884); 

•  Kerr,  637.  cf.  Sam  Chand  v.  Piiam  Mai,  I.  L.  R., 
Kaluanbhai     Dipchand    v.    Ohan-  10  All.,  606,  612  (1888). 

as^am  Led  Jadunalhji,  I.  L.  R.,  6  Bom.,  •  Shaikh    Moheeooddeen    v.    Shtiikh 

29,  31  (1880)  and  cases  cited  in    the  Ahmed  Honein,  supra.,  386;  Oo«aain 

next   note.                                  •  Money  Puru  v.  Gottr  Pershad  Singh, 

•  Yamin-ud-DowUih    v.   Ahmad  AH  supra,  at  p.  149;  Kirpa  Dayai  y.  Bant 
Khan,   I.  L.  R.,  21  Cal.,    661    (1894);  Kishon,  I.  L  R..    10  All..  80  (1887); 
Shaikh    Moheeooddeen    v.    Shaikh   Ah-  Kanahi  Bam  v.  Biddya  Bam,  I.  L.  R., 
med  HoMein,  14  W.   R..  384  (1870);  1  AU..  649.  661,  note  (1878). 
^OMain  Money  Pwee  v.  Qowr  Pershad 
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tion  to  restrain  such  act,  or  give  such  other  order  for  the 
purpose  of  staying  and  preventing  the  wasting,  damag^- 
ing,  alienation,  sale,  removal  or  disposition  of  the  pro- 
perty as  the  Court  thinks  fit,  or  refuse  such  Injunction 
or  other  order.' 

Further,  in  any  suit  for  restraining  the  defendant 
from  committing  a  breach  of  contract  or  other  injury, 
whether  compensation  be  claimed  in  the  suit  or  not,  the 
plaintiff  may,  at  any  time  after  the  commencement  of 
the  suit,  and  either  before  or  after  judgment,  apply  to- 
the  Court  for  a  temporary  Injunction  to  restrain  the- 
defendant  from  committing  the  breach  of  contract  or 
injury  complained  of,  or  any  breach  of  contract  or  injury 
of  a  like  kind  arising  out  of  the  same  contract  or  relating 
to  the  same  property  or  right.  The  Court  may  by  order 
grant  such  Injunction  on  such  terms  as  to  the  duration 
of  the  Injunction,  keeping  an  account,  giving  security, 
or  otherwise,  as  the  Court  thinks  fit  or  refuse  the  same.^ 
(II)  PiBrpefiiiai  ^  perpetual  Injunction  can  only  be  granted  by  the 
decree  made  at  the  hearing  and  upon  the  merits  of  the 
suit.  It  is  in  effect  a  decree  of  the  Court.  The  defen- 
dant is  thereby  perpetually  enjoined  from  the  assertion 
of  a  right  or  from  the  commission  of  an  act  which  would 
be  contrary  to  the  rights  of  the  plaintiff.'  As  is  indicated 
by  its  name  a  perpetual  Injunction  is  unlimited  in  dura- 
tion. It  is  in  effect  a  decree  and  concludes  a  right  and 
in  the  matter  of  procedure  is  regulated  by  the  law  relat- 
ing to  decrees,  and  in  the  matter  of  its  grant  by  the  pro- 
visions of  the  Specific  Relief  Act. 

Subject  to  the  other  provisions  contained  in,  or  re- 
ferred to  by  Chapter  X  of  the  Specific  Relief  Act,  a  per- 
petual Injunction  may  be  granted  to  prevent  the  breach 

i  Civ.  Pr.  Code.  s.  492.  *  Civ.  Pr.  Code,  8.  493. 

•  Act  I  of  1877,  8.  63. 
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of  an  obligation  existing  in  favour  of  the  applicant, 
whether  expressly  or  by  implication.  When  such  ob- 
ligation arises  from  contract,  the  Court  will  be  guided 
by  the  rules  and  provisions  contained  in  Chapter  II  of 
that  Act  relating  to  specific  performance.  When  the 
defendant  invades  or  threatens  to  invade  the  plaintiff's 
right  to,  or  enjoyment  of,  property,'  the  Court  may 
grant  a  perpetual  Injunction  in  the  following  cases  (name- 
ly) : — (a)  where  the  defendant  is  trustee  of  the  property 
for  the  plaintiff ;  (6)  where  there  exists  no  standard  for 
ascertaining  the  actual  damage  caused,  or  likely  to  be 
caused,  by  the  invasion  ;  (c)  where  the  invasion  is  such 
that  pecuniary  compensation  would  not  afford  adequate 
relief ;  {d)  where  it  is  probable  that  pecuniary  compen- 
sation cannot  be  got  for  the  invasion  ;  (e)  where  the 
Injunction  is  necessary  to  prevent  a  multiplicity  of 
judicial  proceedings." 

Thus  (a)  A  lets  certain  land  to  B,  and  B  contracts  not 
to  dig  sand  or  gravel  thereout.  A  may  sue  for  an  In- 
junction to  restrain  B  from  digging  in  violation  of  his 
contract.  (6)  A  rings  bells  or  makes  some  other  unneces- 
sary noise  so  near  a  house  as  to  interfere  materially  and 
unreasonably  with  the  physical  comfort  of  the  occupier 
B.  The  latter  may  sue  for  an  Injunction  restraining  A 
from  making  the  noise.' 

Injunctions  are   further   distinguishable   according   as  (ffl)Muidfttor7» 
they  are  framed  to  prevent  or  to  compel  the  performance 
of  an  act.    When  an  order  is  framed  to  compel  the  per- 
formance of  a   positive  act,  it  is   called  a  mandatory 
Injunction.*    By  the  Specific  Relief    Act  the  Courts  are 

1  For    the  parpose  of  this  section  '  Ih.,  ills,  (a)  and  {b}.    See  also  the 

a  trade-mark   is  property.    Act  I  of  numeroos  other  illustrations  append- 

1877,  s.  54k  ed  to  s.  64  of  the  Specific  Relief  Act 

*  Act  I  of  1877»  s.  64.  •See  Kerr.  48—61.  High  Inj.,    3. 
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expressly  given  power  to  grant  Injunctions  to  do  substan- 
tive acts  when  such  Injunctions  are  necessary  to  prevent 
the  breach  of  an  obligation.  That  Act  provides  that  when 
to  prevent  the  breach  of  an  obligation  it  is  necessary  to 
compel  the  performance  of  certain  acts  which  the 
CJourt  is  capable  of  enforcing,  the  Court  may  in  its  dis- 
-cretion  grant  an  Injunction  to  prevent  the  breach  com- 
plained of,  and  also  to  compel  performance  of  the  re- 
quisite acts.  In  England  the  same  thing  is  partially 
effected  by  the  indirect  method  of  making  orders,  called 
mandatory  Injunctions,  to  refrain  from  leaving  a  thing 
undone.* 

Thus  (a)  -4,  by  new  buildings,  obstructs  light  to  access 
and  use  of  which  B  has  acquired  a  right  under  the  Indian 
Limitation  Act,  Part  IV.  B  may  obtain  an  Injunction 
not  only  to  restrain  A  from  going  on  with  the  buildings, 
but  also  to  pull  down  so  much  of  them  as  obstructs  B^s 
li(i;ht.  (6)  A  builds  a  house  with  eaves  projecting  over  B's 
land.  B  may  sue  for  an  Injunction  to  pull  down  so 
much  of  the  eaves  as  so  project,  (c)  In  the  case  put 
as  illustration  (i)  to  section  54  of  the  Specific  Relief  Act,* 
the  Court  may  also  order  all  written  communications 
made  by  B,  a  patient,  to  A  as  medical  adviser,  to  be  de- 
stroyed, (d)  In  the  case  put  as  illustration  (y)  to  section 
54  of  the  Specific  Relief  Act,^  the  Court  may  also  order 
A^8  letters  to  be  destroyed,     (e)  A  threatens  to  publish 


1  Act  I  of  1877, 8.  55.  StaUments 
of  Objects  and  Retuoru,  supra.  See 
Lane  v.  Newdigaie,  10  Ves.,  192. 

^  A  is  B'9  medical  adviser.  He 
demands  money  of  B  which  B  de- 
clines t-o  pay.  A  then  threatens  to 
make  known  the  efiFect  of  5'«  com- 
munioatioDB  to  him  as  a  patient. 
This  is  contrary  to  i4*«  duty,  and  B 
may  sue  for  an  injunction  to  restrain 
.him  from  so  doing ;  Act  I  of  1877,  s. 


54,   ill.  (t). 

3  il,  a  very  eminent  man,  writes 
letters  on  family  topics  to  B,  After 
the  death  of  A  and  B,  C,  who  is  B*9 
residuary  legatee,  proposes  to  make 
money  by  publishing  A* a  letters.  D, 
who  is  A' 9  executor,  has  a  property 
in  the  letters  and  may  sue  for  aa  in- 
junction to  restrain  0  from  publishing 
them.     Act  I  of    1877,  s.  54,  iU.  (y). 
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statements  concerning  B  which  would  be  punishable 
under  Chapter  XXI  of  the  Indian  Penal  Code.  The 
Court  may  grant  an  Injunction  to  restrain  the  publica- 
tion, even  though  it  may  be  shown  not  to  be  injurious 
to  B^s  property.  (/)  A  being  fi's  medical  adviser, 
threatens  to  publish  B^s  written  communications  with 
him,  showing  that  B  has  led  an  immoral  life.  B  may 
obtain  an  Injunction  to  restrain  the  publication,  (g)  In 
the  cases  put  as  illustrations  (v)  and  (w)  to  section  54 
of  the  Specific  Relief  Act'  and  as  illustrations  (e)  and 
(/)  ante,  the  Court  may  also  order  the  copies  produced 
by  piracy,  and  the  trade  marks,  statements  and  com- 
munications, therein  respectively  mentioned,  to  be 
given  up  or  destroyed.* 

A  mandatory  Injunction  may  be  either  temporary 
or  perpetual.  A  mandatory  Injunction  is,  however, 
seldom  granted  before  the  hearing  though  when  the 
case  is  clear  and  free  from  doubt  it  may  be  had  upon 
interlocutory  application.*  When  a  mandat  ry  Injunc- 
tion is  asked  for,  the  plaintiff  need  not  apply  for  an 
interlocutory  Injunction  before  the  hearing. ** 

§  14.     The  jurisdiction  of  equity  to  decree  Injunctions,  ^'Stotte**^ 
as  well  as  specific  performance,  arose,  owing  to  the  fact  J™'  ^7 
that  the  Courts  of  Common  Law  could  afford  no  remedy 

1  A  piratw  B's  copyright  B  (1883).  6. 
may  obtain  an  injunction  to  restrain  ^  lb.,  Rcbinwn  v.  Byron  1  Bro, 
the  piracy,  unleee  the  work,  of  which  C.  C,  688 ;  Hervey  v.  Smith,  1  K.  &  J., 
copyright  IB  claimed,  is  libellous  or  392 :  Attomey'Oeneral  v.  Metrojn- 
obscene.  Act  I  of  1877,  s.  64,  ill.  {v),  lUan  Board  of  Works,  1  H.  &  M.,  312 ; 
i4improperly  uses  the  trade-mark  of  £.  Bonner  v.  Oreat  Western  Railway  Co, 
B  may  obtain  an  injunction  to  res-  24  Ch.  D.,  10.  The  Court  will  more- 
train  the  user,  provided  that  fi'«  use  of  over  never  flinch  from  ordering  work 
the  trade-mark  is  honest.  76.,  ill.  (tr).  to  be  undone,  if  it  has  been  forced  on 
'  Act  I  of  1877,  8.  66.  pending  an  appeal  or  pending  a  mo- 
3  Kerr,  61 ;  High  on  Injunctions,  tion  for  an  Injunction.  Wimbledon 
3,  Eden's  Injunctions,  330,  331 ;  Oak  Local  Board  v.  Croydon  Rural  San- 
V.  Abbott,  8  Jur.,  N.  S.,  987 ;  Johnston,  itary  Authority,  32  Ch.  D.,  428.  429. 
V.  Courts  of  Justice  Chambers,  W.  N.  •  Gale  v.  Abbott,  8  Jur.,  N.  S.,  987. 
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at  all  or  such  remedy  as  they  could  afford  was  imperfect 
or  inadequate.  The  common  law  Courts  had,  indeed,  in 
certain  cases,  the  power  of  prohibiting  the  committal  of 
wrongs ;  so  waste  could  be  restrained  by  the  writ  of  pro- 
hibition and  estrepment  of  waste.  But  the  cases  in  which 
that  law  supplied  remedies  of  this  nature  were  very  few, 
and  the  procedure  by  which  they  were  applied  was  cum- 
brous and  inconvenient,  so  that  the  assistance  of  equity 
was  at  an  early  period  found  necessary  for  the  proper 
administration  of  justice  ;  and  when  this  jurisdiction  was 
established,  the  superiority  of  its  process  gradually  caused 
the  inferior  remedies  of  law  to  fall  into  desuetude.^ 
Snbjeot-  §  13*     An  Injunction  is  a  form  of  relief  granted   in  a 

injunotioDB.  pending  suit  in  respect  of  the  actual  or  threatened  in- 
fringement or  invasion  of  some  legal  rights  that  is,  some 
right  recognised  by  and  capable  of  being  enforced  at  law, 
where  under  the  circumstances  of  the  case  and  upon  the 
principles  which  govern  the  issue  of  Injunctions,  this 
form  of  relief  is  the  appropriate  remedy  for  such  invasion 
or  infringement.  An  Injunction  will  not  be  granted  to 
parties,  who  have  no  legal  right  whatever.  For  it  is  in  its 
nature  a  just  and  convenient  remedy  granted  for  the  pur- 
pose of  protecting  or  asserting  the  legal  rights  of  the 
parties,  that  is,  for  the  defence  or  enforcements  of  rights 
which  are  capable  of  being  enforced  at  law  or  inv  equity.* 
The  granting  of  Injunctions  is  not  limited  to  cases  in  which 
there  is  actual  or  prospective  injury  to  property.  Thus 
the   publication   of   a   libel,*   the  making  of    slanderous 

J  story's   Eq.   Jur.,    §§   714.    864 ;  3   Act   I   (rf    1877,   s.  65,    ill.    (e) ; 

Smith's    Principles    of    Equity,    690.  Qwtrtz  HiU,  eU .,  Mining  Co,  v.  B(dl, 

Spence's    Equitable    Jurisdiction,     i.  20  Ch.  D..   601 ;  Thomas  v.  WUUatM, 

668.    Eden's  Injunctions,  169.  14  Ch.  D.,  864  ,  this  was  not  so  either 

*   North   London    Bailway    Co,    r.  in  England  prior    to  the    Judicature 

QreatNoHhemHaUtoay  Co..  11  Q.B.D.,  Act.  1873  {Prudential  Assurance    Co. 

38,  39 :  Kerr  Inj.,  2-4 ;  and  See  SneU  v.  Knott,  10  Ch.  142),  or  in  India  prior 

Eq.,  678.  to  the  passing  of  the    Specific  Relief 
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6tatements'  and  injury  to  personal  status  may  be  res- 
trained.' But  where  the  subject-matter  of  an  Injunction  is 
property,  the  latter  should,  when  granted,  be  strictly  con- 
fined to  the  property  in  suit ;  *  as  of  course  in  other  cases 
to  the  restraint  of  the  particular  act  or  acts  complained  of. 
Though  when  a  plaintiff  alleges  and  proves  a  peculiar  and 
specific  injury,  the  order  which  he  obtains  gives  him  an 
extended  right  in  general  terms  to  restrain  any  injury  of 
the  same  kind.*  Equity  will  not  interfere  for  purposes  of 
punishment  only  nor  will  it  lend  its  aid  by  Injunction  for 
the  enforcement  of  right  or  the  prevention  of  wrong  in 
the  abstract,  and  unconnected  with  any  injury  or  damage 
to  the  person  seeking  the  relief  :*  nor  will  the  Ccurt  inter- 
fere by  Injunction  in  matters  merely  criminal  or  immoral, 
which  do  not  affect  any  right  to  property  ;•  nor  will  the 
Oourt  interfere  in  political  matters  or  with  the  public 
duties  of  departments  of  government  or  the  sovereign 
acts  of  foreign  governments.' 

The  subject-matter  of  Injunctions  is  generally  set  forth 
in  the  Code  and  Specific  Relief  Act.  The  cases  in  which 
temporary  Injunctions  may  be  granted  under  the  Code 
are  those  in  which  there  is  danger  of  waste,  damage, 
alienation  or  wrongful  sale  in  execution  of  a  decree  of 
property  in  suit  to  which  the  plaintiff  has  a  prim  i  facie 
legal  claim,  a  threatened  removal  or  disposition  by  a  de- 
fendant of  his  own  property  with  intent  to  defraud  and  to 
defeat  the  rights  of  his  creditors,  and  a  threatened  breach 

Att,  Shepherd  v.  The   Tnulees  of  the  "See  pod. 

Port  of  Bombay,  I.  L.  R.,  1  Bom.,  13S  ^  Joyce's   Doctrines*   58. 

<1876).     See  Kerr   Inj.,  2,  602.  »  ffigh  Inj.,  3. 

^  Loog  Y,  Bean,    26  Ch.  D.,  306;  •  r.  poei. 

J7ayi«irtf  ▼•  Haytoifrf,  34Ch.  D.,  204.  *  v.    pose.   Joyce's  Doctrines,    4; 

*  Aslam  y.  Mayor,  •etc»,  of  South'  Kerr  Inj.,  6;  as  to  political    matters, 

ampton,  16  Ch.  D.,  148  ;  but  ate  also  see  Bmperor  of  Austria  v.  Day,  3De 

MiOican  ▼.    SvJUvan  ,    4    Times  R.,  O.  F.  ft  J.,  217  ;  United  Statzs  v,  Prio- 

^04.  Uau,  2  H.  &  M.,  559. 
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of  contract  or  a  threatened  committal  of  some  other  injury 
by  the  defendant  to  the  legal  right  of  the  plaintiff.  And  a 
perpetual  Injunction  may  be  granted,  subject  to  the  other 
provisions  contained  in,  or  referred  to  by,  Chapter  X  of 
the  Specific  Relief  Act,  to  prevent  the  breach  of  an  obliga- 
tion existing  in  favour  of  the  applicant,  whether  expressly 
or  by  implication.  The  term  ''obligation"  here  includes 
all  such  duties,  but  only  such  as  are  enforceable  by  law. 
It  must  therefore  be  shown,  in  the  first  place,  that  there  is 
a  legal  right,  and  that  there  is  an  injury  either  actual  or 
prospective  to  that  right.  The  subject-matter  of  the  suit 
must  not  be  illegal.  So  where  more  than  twenty  artizans 
signed  an  agreement  whereby  they  constituted  them- 
selves an  association  for  a  particular  purpose,  but  which 
association  was  not  registered,  it  was  held  that  the  Court 
could  not  grant  an  Injunction  to  restrain  the  breach  of 
such  agreement.* 
Iii  oiowifica-  §  16.  The  occasioiis  upon  which  the  assistance  of  the 
Courts  by  way  of  Injunction  may  be  invoked  in  aid  of 
legal  rights  may  be  more  particularly  classified  as  follows  : 
— Injunctions  (A)  in  respect  of  judicial  proceedings,  being 
either  actions,  or  proceedings  in  execution  of  decrees  made 
therein,  and  either  of  which  may  be  pending  or  non-pend- 
ing at  the  date  of  application  :  (B)  in  respe^it  of  acts  not 
being  judicial  proceedings,  which  second  division  may  be 
sub-divided  into  Injunctions  in  the  case  of  obligations 
arising  (i)  from  contract ;  (ii)  from  trust ;  (iii)  in  tort, 
such  as  injuries  to  the  person,  to  property  or  to  private 
franchises  in  the  nature  of  property. 

But  as  the  abovementioned  matters  are  those  in  respect 
of  which  an  Injunction  may  generally  be  granted,  so 
also   in   the  case  of    each   there  exists  certain  statutory 


1  Bhikaji    Sabaii  v.  Bapu  Saju,  I.  L.  R.,   1  Bom.,  550  (1877). 
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restrictions  withdrawing  particular  oases  from  the  operation 
of  this  form  of  relief. 

An  Injanction  will  be  refused  (a)  on  grounds  which 
are  based  on  the  character  and  conduct  of  the  applicant^ 
viz.^  if  the  applicant  have  no  personal  interest  in  the 
matter  :'  or  his  conduct  or  that  of  his  agents  has  been 
such  as  to  disentitle  him  to  the  assistance  of  the  Court ;  * 
or  if  he  has  acquiesced  in  the  continuing  breach  complain- 
ed of  ;  *  (b)  on  grounds  which  are  based  on  a  consideration 
of  the  reUe/  applicable^  that  is,  when  equally  efficacious 
relief  can  certainly  be  obtained  by  any  other  usual  mode 
of  proceeding,  except  in  case  of  breach  of  trust ;  ^  and  (c) 
an  Injunction  will  be  refused  in  certain  particular  cases. 

Thus  an  Injunction  cannot  be  granted  in  respect  of 
class  (A)— (1)  to  stay  proceedings  in  any  criminal  matter  ; 
(2)  to  stay  dvil  proceedings  in  a  Court  not  subordinate 
to  that  from  which  the  Injunction  is  sought ;  (3)  to  stay  a 
civil  judicial  proceeding  pending  at  the  institution  of  the 
suit,  in  which  the  Injunction  is  sought,  unless  such  restraint 
is  necessary  to  prevent  a  multiplicity  of  proceedings.' 
And  an  Injunction  cannot  be  granted  in  respect  of  class 
(B),  viz.  (1)  in  contract,  to  prevent  the  breach  of  a  contract, 
the  performance  of  which  would  not  be  specifically  en- 
forced ;'  provided  that  where  a  contract  comprises  an 
affirmative  agreement  to  do  a  certain  act,  coupled  with 
a  negative  agreement,  express  or  implied,  not  to  do  a 
certain  act,  the  circumstance  that  the  Court  is  unable  to 
compel  specific  performance  of  the  affirmative  agreement, 
does  not  preclude  it  from  granting  an  Injunction  to  per* 
form  the  negative  agreement ;  provided  further  that  the 
applicant  has   not   failed   to   perform  the  contract  so  far 

1  Aot  I  of  1877,  B.  M,  cL  {k).  «  Aot  I  of  1877,  s.  66,  ol.  (0. 

•  lb.,  d.  0").  •  /*.,  oiB,  (€),  (&),  (a). 

»  lb.,  d.  (A).  •  lb.,  ol.  (/), 

w,  I  3 
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as  it  is  binding  on  bim  :^  (2)  in  case  of  tort,  to  prevent, 
on  the  ground  of  nuisance,  an  act  of  wbicb  it  is  not 
reasonably  clear  that  it  will  be  a  noisance.'  (3)  The 
Court  will  not  interfere  to  restrain  persons  from  applying 
to  any  legislative  body,'  whether  of  this  or  of  a  foreign 
country.  This  jurisdiction  has  been  asserted  to  exist 
in  England,  but  it  is  difficult  to  conceive  a  case  in 
which  such  an  Injunction  would  be  granted.^  (4)  Lastly, 
the  Courts  will  not  by  Injunction  interfere  with  (t)  the 
public  duties  of  any  department  of  the  Government^  of 
India  or  the  Local  Government,  or  (tt)  with  the  sovereign 
acts*  of  a  Foreign  Government.^ 

The  limits  within  which  a  Court  of  Equity  interferes 
with  the  acts  of  public  functionaries  or  bodies,  are  perfect- 
ly clear  and  unambiguous.  So  long  as  those  functionaries 
strictly  confine  themselves  within  the  exercise  of  those 
duties  which  are  confided  to  them  by  the  law,  the  Court 
will  not  interfere.  The  Court  will  not  interfere  to  see 
whether  any  alteration  or  regulation,  which  they  may 
have  directed,  is  good  or  bad ;  but  if  they  are  depart- 
ing from  that  power  which  the  law  has  vested  in 
them — if  they  are  assuming  to  themselves  a  power  over 
property  which  the  law  did  not  give  them — the  Court 
no  longer  considers  them  as  acting  under  the  authority 
of  that  law,  but  treats  them,  whether  they  be  a  corpo- 
ration   or    individuals,  merely  as  persons   dealing  with 

1  Act  I  of  1877,  m  67.  as  to  oontraoto,  etc.,  of  foreign  Oor- 

'  lb,,  B,  fi6,  cl.  ig).  ernmeiitiB ;  Smith  v.  Weguelin,  L.  R., 

«  76..  cl.  ic).  8  Eq.,    198 ;  17  W.  R..  924 ;  Tw^eroas 

*  Kerr,  Inj.,  6,  7;  Joyce's  Doo-  v.  Dreyfuss,  6  Ch.  D..  606;  Laritnere 
tiinefl,  23;  Joyoe*8lnj.,  804,  andoaaet  ▼.  Morgan,  7  Gh,,  660;  Morgam  v. 
there  cited.  In  Amerioa  the  jurudio-  Lariviere,  7  H.  L.,  423,  430,  and  re- 
tion  is  not  recognised.  High,  InJ.,  86.  mofval  of  property;  Vaoasowr  ▼.  Kemp, 

*  EUis  y,  Qrey,  6  Sim.,  214.  9  Gh.  D.,    361 ;  Foreign  Bondholders 
-*   Qladstow.  V.  OUoman  Ainl;,  1  H.       ▼.    PcMfor,    23   W.  R.,    109    (Eng.) ; 

&  M.,  606 ;  9  Jur.  N.  S.,  246.  Joyce's  Doctrines,  37. 

*  Act  I  of  1877,  s.  66,  oJ.  (ei).    See 
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property  without  legal  authority,^  and  although  the  Court 
win  not  interfere  with  any  public  duty  which  a  public 
ftioM  corporation  aggregate  (as  for  instance,  the  Lords  of 
the  Treasury)  have  to  discharge,  or  with  any  discretion 
which  they  have  to  exercise,  in  their  public  capacity,  yet 
it  will  restrain  them  from  doing  a  mere  ministerial  act — 
fluch  as  the  payment  of  compensation-money  awarded  for 
the  abolition  of  an  office,  with  a  view  to  secure  the  money 
for  the  parties  who  may  be  deemed  to  be  entitled  to  it.* 
Though  no  Injunction  may  thus  issue,  yet  the  law  has 
provided    in  certain  cases  a  remedy  for  the  breach  of  a 
public  duty.    The  enforcement  of  public  duty  was  former- 
ly the  object  of  the  common  law  or  prerogative   writ  of 
mandamus,  and  though  neither  the  High  Court  nor  any 
Judge  thereof  may  now  issue  such  a  writ,'  yet  the  Specific 
Belief  Act  gives  to  the  Presidency  High  Courts  powers 
similar  to  those  hitherto  exercisable  by  this  writ,  enabling 
them   to    require  specific    acts    to  be  done  or    forborne 
within  the  local  limits  of  their  ordinary  original  civil 
jurisdiction  only.^ 

§  17.  The  general  principles  deducible  from  the  author-  PvUw. 
ities  as  to  the  joinder  of  parties  complainant  and  defen- 
dant, in  Courts  of  Equity  apply  to  the  ca.se  of  an  Injunc- 
tion Bill,  and  by  these  principles  the  Court  is  guided  in 
determining  whether  proper  parties  have  been  brought 
before  it  for  or  against  whom  relief  by  Injunction  is 
asked.^ 

By  the  provisions,  however,  of  section  31  of  the  Civil 
Procedure  Code,  no  suit  shall  be  defeated  by  reason  of  the 
misjoinder  of  parties,  and  the  Court  may  in  every  suit  deal 
with  the  matter  in  controversy  so  far  as  regards  the  rights 

•     Frtwtm  ▼•  Lewis,  4  My,  ft  Or.,  249,  Joyce's  DootiioM,  299,  301 . 
404 ;  9  Sim.,  66 ;  Joyce's  Doctrines  *    Act  I  of  1877,  s.  00. 

«4,  25;  Kerr,  Inj.,  66S.  •    lb.,  ss.   45—51. 

■    BOit  ▼.   Oreif,  6  Sim.,  214 ;  See  •    High,  Inj..    s.  1547. 
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and  interests  of  the  parties  actually  before  it.    An  Injunc- 
tion will  only  be  issued  in  favour  of  the  person  or  persons, 
whose   legal   right   has   been   infringed.    An   Injunction 
cannot  be  granted,  if  the  applicant  have  no  personal  in- 
terest in  the  matter  even  though  he  may  have  been  made 
a  party  to  the  action.'      The  jurisdiction  will  be  exercised 
only  on  behalf  of  parties  having  a  legal  right,  and  inter- 
ested in  the  transaction  or  subject-matter  of  the  proceed- 
ings which  it  is  sought  to  enjoin.    Nor  will  the  Court 
interpose  by  Injunction  for  the  protection  of  one  who 
Seeks  relief  indirectly  through  the  equities  of  other  parties 
on  which  they  themselves  do  not  insist.'    The  simplest  ^ 
and  most  generally  accepted  test,  in  deterpiining  whether 
a  person  is  a  proper  party  plaintiff  to  an  action  for  an  In- 
junction is  whether  he  possesses  a  legal  or  equitable  inter- 1 
est  in  the  subject-matter  of  the  controversy.^     This  legal . 
right  may  be  inherent  either  in  some  particular  individual 
alone,  or  it  may  be  common  to  an  individual,  along  with 
a  number  of  other  persons,  whose  interest  is  identical  in 
a  juridical  point  of  view ;  or  the  act  complained  of  may 
affect  the  public  at  large.     In  the  first  case,  the  indivi- 
dual whose  right  is  infringed  alone  can  sue.    Where  there 
are  several  persons  in  whom  the  right  to  relief  claimed 
is  alleged  to  exist  jointly,  severally,  or  in  the  alternative 
in  respect  of  the  same  cause  of  action,  they  may  all  be 
joined  as  plaintifb.^    Where  there  are  numerous  parties, 
that  is  to  say,  parties  capable  of  being  ascertained,*  having 
the  same  interest  in  one  suit,  one  or  more  of  such  parties 


»  Aot  I  of  1877,  8.  66,  cU  {k) ; 
Wynne  v.  Neu^forovgh,  1  Ves,,  164; 
ffitfKer  V.  Noeholde,  10  L.  J.,  Oh., 
820;  leak  T.  Bedhtt.  1 Y.  &  J.,  339. 

>  Roberts  v.  BoKm,  3  L.  J..  Oh., 
113,  u  to  relief  in  favoor  of  defendant 
in  ndt  by  plaintiff  for  partition,  see 


Dwga  Nath  Pramanikv,  Okintamoni 
Daaei,  I.  L.  R.,  31  CaL,  214,  221 
(1»03). 

•  High,  Inj.,  8. 1666. 

•  OiT,  Pr,  Code,  8.  26. 

•  Sajedw  BafofY^  BaidyawUk  Deb, 
I.  L.  R.,  20  Cal^  897  (1892). 


INJUNCTIONS   GBNBBALLT.  37 

may,  with  the  permission  of  the  Court,  sue  or  be  sued,  or 
may  defend,  in  suoh  suit  on  behalf  of  all  parties  so  inter- 
ested. '  Section  30  of  the  Civil  Procedure  Code  is  designed 
to  allow  one  or  more  persons  to  represent  a  class  having 
special  interests  rather  than  to  allow  such  persons  to  sue 
on  behalf  of  the  general  public'  In  England  and  America 
when  the  right  involved  is  purely  of  a  public  nature,  and 
the  grievance,  which  it  is  sought  to  enjoin,  is  one  which 
affects  the  public  at  large,  proceedings  are  usually  insti- 
tuted by  the  Attorney-General  on  behalf  of  the  Crown  or 
People.  This  is  commonly  done  in  the  case  of  public 
nuisances.*  In  this  country,  where  no  such,  or  other  offi- 
cial with  similar  powers,  exists,  an  action  would  be  main- 
tainable at  the  instance  of  those  municipal  or  other 
bodies,  which  have  control  in  respect  of  the  particular 
subject-matter  in  question.^  Section  539  of  the  Civil  Pro- 
cedure Code,  however,  permits,  in  the  case  of  suits 
relating  to  public  charities,  either  the  Advocate-General 
or  two  or  more  persons  having  an  interest  in  the  trust  to 
sue  to  enforce  the  interests  of  the  public  at  large  in  the 
subject-matter  of  the  suit.^  When  relief  by  Injunction 
is  sought  for  the  protection  of  the  rights  of  churches, 
religious  bodies  and  the  like,  the  action  is  usually  brought 
in   the  name  of  the  trustees.^ 

*'   Civ.  Pr.    Code,  s.    30 :     See  m  that   the   corporate   authorities   of  a 

to  suits    for  an  Injnxiotioii,   KtUidtu  town  are  proper  parttes  to  enjcin  a 

Jivram  v.  Oor  Parjamm  Hirji^  I.   L.  pabtic  nnlBanoe ;  High,  Inj.,  a.   1060. 

R.,  16  Bom.,  309  (1890);    Anandrav  And  see  also  The  Mayor  of    London 

Bkikaji  V.  Shankar  Daji    Charya,   1.  v.  BoU,  6  Vea.,  129. 

L.  R.,  7  Bom.,  324  (1883) ;  Motley  y.  •    Ab  to  private  trosts,  see  Brofo- 

AUton,  IjPh.,  790;  Natfrofi  Manekfi  mohun  Does  v,   HurroMl  Doss,   I.  L. 

Wadia  v.  Dastur  Kharsidji  Maneherfi,  R.,  6  ObL,  700  (1880). 

I.  U  R.,  28  Bom.,  20  (1903).  *    See  Augustine  ▼.  MedlyooU,  h  h, 

•  Adamson  ▼.  Arumugam,  I.  L.  R.,  R.,  10  Mad.,  241  (1892) ;  for  a  suit  by 
9  Ifad.,  403  (1886).  »  temple  committee.    See  Ponduranga 

•  KerT,Inj.,22;High«Inj.,a.l604.       v.  Nagappa,  I.    L.  R.,  12    Mad.,  306 
4    So  in  America  it  haa   been  held       (1889). 
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^iSLttflln^-  '^^®  person  against  whom  an  Injunction  is  sought  must 
bT^naSJdT^  not  Only  be  a  peison  against  whom  the  claim  of  the  plain- 
tiff is  in  &ct  rightly  laid  in  respect  of  the  act  complained 
of,  but  also  a  person  within  the  reach  of  the  Court  or  amen- 
able  to  its  jurisdiction  and  bearing  such  a  character,  aa 
shall  render  him  personally  so' amenable.'  An  Injunction 
will  not  in  general  be  granted  against  any  one  who  is  not 
a  party  to  the  action.'  The  cases  cited  as  exceptions  to, 
hardly  infringe  upon,  this  general  rule.  Thus  the  attor- 
nies,  agents,  servants  and  workmen  of  the  party,  enjoined 
may  also  be  enjoined,  although  the  plaint  and  notice  of 
motion  may  only  ask  for  an  Injunction  against  the  defen- 
dant.' But  in  such  a  case  the  acts  of  the  agents  and  ser- 
vants are,  in  law,  the  acts  of  the  defendant  himself.  Again, 
the  purchaser  under  a  decree  will  be  restrained  from  act- 
ing contrary  thereto,  although  not  a  party  to  the  action  :* 
for  the  purchaser  by  his  act  of  purchase  submits  himself 
to  the  jurisdiction  of  the  Court  as  to  all  matters  connected 
with  that  character.  So  also  it  has  been  held  that  a  ten- 
ant holding  under  a  Receiver  will  be  restrained  on  motion, 
though  not  a  party  to  the  action.^  For  as  the  tenant  has 
entered  into  an  agreement  with  the  Court  itself  by  means 
of  the  Receiver,  it  is  not  necessary  that  an  action  should 
be  filed  against  him. 

In  so  far  as  an  Injunction  is  in  its  nature  a  remedy 
against  an  individual,  it  will  be  issued  only  in  respect  of 
acts  done  by  him  against  whom  it  is  sought  to  be  enforced. 

■    ▼.  po«<;  06  to  the    venona.  who  *    Humphnys    v.    Roberts,  1    Set., 

may  be  joined  as  defendantB.   See  Civ.  173;     Kerr,  Inj.,  613 ;    bat  the     In 

Pr.  Code,  as.  2S,  29,  30.  junction   will  not  be  extended  to  hia 

•    Eden,  Inj.,  320 ;  Drewry,    Inj.,  tenants ;  Hodson  v.  Coppard,  29  Beav.. 

346,     369,     370;     Kerr,    Inj.,    613;  4. 

Jqyoe'a    Inj.,     1269;     High,  Inj.,    a.  ♦    Casamajor   v.  Strode,  1    Sim,  & 

1648;  /tJMtrn  v.  Harris,  7  Vea.,  266;  St.,  381. 

Brown  v.  Frost,  Sug.  V.  &  P.,  229n  ;  »     WaUon    v.    Johnson,    15     Sim., 

Dawson  ▼.  Prineeps,  2  Anat.,  621.  362. 
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Thufi  an  Injunction  cannot  be  obtained  against  executors 
on  account  of  acts  done  by  their  testator.  They  may  be 
sued  for  an  Injunction  in  respect  of  a  wrong  done  by  them- 
selves, but  they  cannot  be  so  sued  in  a  representative 
character.^  And  for  the  same  reason,  namely,  that  an  In- 
junction is  an  order  directed  to  a  person,  it  does  not  run  . 
with  the  land.^  By  reason  of  this  same  operation  in  per- 
sonam, the  Court  may  exercise  jurisdiction  quite  indepen- 
dently of  the  act  to  be  done,  provided  the  defendant  be 
within  the  reach  and  amenable  to  the  process  of  the  Court.' 
An  action  may  be  brought  to  restrain  a  party,  who  claims 
a  right  to  do  a  thing,  even  though  he  says  he  has  no 
present  intention  to  do  it.*  And  the  parting  by  a 
defendant  with  his  interest  after  the  bringing  of  the 
action  does  not  disentitle  the  plaintiff  to  an  Injunction.^ 
But  a  man  who  has  assigned  or  disposed  of  his  in- 
terest in  the  subject-matter  should  not  be  made  a 
party  to  the  action/  No  suit,  however,  shall  be  de- 
feated by  reason  of  the  misjoinder  of  parties,  and  the 
Court  may  in  every  suit  deal  with  the  matter  in  con- 
troversy, so  far  as  regards  the  rights  and  interests  of 
the  parties  actually  before  it.'  When  there  is  a  case  for 
an  Injunction,  and  the  Injunction  will  operate  for  the 
benefit  of  parties  not  before  the  Court  the  absence  of 
those  parties  will  not  prevent  the  Court  from  interfering. 
It  is  enough  that  the  property  sought  to  be  protected 
is  really  in  danger.^     In  cases  of  Injunction  the  Court 

»    Kirk  V.  Todd,  21  Ch.  D.,  487.  •  Hawkins  v.   Oardiner,   1   W.    R. 

*  AU.-Oen.  v.  Birmingham,  ete.,  (Eng.),  345 ;  Clements  v.  WeUes,  1  Eq., 
Drainage  Board,  60  L.  J.,  Ch.,  786,  200ict  Bvansv.Davies,  10  Ch.  D.,  747. 
W.  N.  (1881),  83.  t  civ^.  pr.  Code,  a.  31 ;  and  as   to 

*  V.    post.  the  dismissal  or  addition  of  parties  v. 
^  Bexl  V.  OiU,  7    Ch.  App.,    699 ;       ib.,  s.  32. 

Shafio  T.  Bolckow  do  Co,,  36  W.  R.  •  Const  v.  Harr%s,T.kVi.,6U',  Evans 

(Eng.),  662.  V.  Coventry,    6    D.    M.   &    G.,    911; 

*  Bird  ▼.  Lake,    I    H.  ft    Bf.,    121.       Hamp  y.  Bofnnson,  3  D.  J.  ft  8.,  109. 
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Easentialito 
tbegnotof 
nM  byway 
of  Injunction. 


(<)  Relief  can. 
notbegnni- 
ed  merely 
toeoforoea 
penal  law. 


frequently  acts  for  parties  in  their  absence.'  But  where 
the  Injunction  would  have  the  efEect  of  injuring  material- 
ly the  rights  of  those  persons  who  are  not  before  the 
Court,  the  latter  will  not  ordinarily  and  without  special 
necessity  interfere.^  An  Injunction  directed  to  a  Cor- 
poration or  public  company  is  binding  not  only  on  the 
Corporation  or  company  itself,  but  also  on  all  members 
and  officers  of  the  Corporation  or  Company  whose 
personal  action  it  seeks  to  restrain.^  A  Mimicipal  Cor- 
poration as  such  cannot  be  held  guilty  of  contempt  in 
violating  an  Injunction,  but  only  the  persons  or  officers 
who  have  disobeyed  the  writ/ 

§  18.  The  jurisdiction  of  the  Civil  Courts  in  this 
country  to  grant  relief  by  Injunction  is  given  by  the 
Specific  Relief  Act*  (I  of  1877),  and  the  jurisdiction  to 
appoint  Receivers  by  the  Civil  Procedure  Code.*  Certain 
common  conditions  are  necessary  to  the  existence  of 
jurisdiction  to  grant  either  of  these  forms  of  relief. 

In  the  first  place,  specific  relief,  whether  given  by  the 
issue  of  an  Injunction  or  the  appointment  of  a  Receiver, 
cannot  be  granted  for  the  mere  purpose  of  enforcing  a 
penal  law^ — ^that  is,  such  enforcement  must  not  be  the 
sole  object  of  requiring  specific  relief,  but  the  real  ob- 
ject must  be  the  protection  of  some  civil  right  or  the 
prevention  of  a  tort  or  civil  wrong.  Nor  can  an  Injunc- 
tion be  granted   to  stay  proceedings  in  any  criminal 


'  CoMl  y.  Hams,  supra ;  Evans  v. 
Coventry,  supra. 

»  HadUpoci  Gas  dh  Water  Co.  v. 
West  HairUepool  Baihour  and  Railway 
Co.,  12  L.  T.  N.  S.,  366 :  See  M'Beaih 
V.  Bavenaoroft,  8  L.  J.,  Ch.  N.  8.,  208  J 
Kerr  on  Injunctsonp,  23. 

•  Civ.  Pr.  Code,  s.  486. 

<  Bass  V.  CUy  of  Shakopee,  27  Minn., 
250  (Amer.). 

NUhant      Nadhami 


y.  Moraba  Samchandra  Pai,  L  L.  R., 
18  Born.,  474,  484  (1894) ;  Act  I  of 
1877,  s.  62 :  i9ee  also  Qy.  Pir.  Code, 
88.    492—497. 

•  Ciy.  Pr.  Code,  ss.  603—606 :  8ee 
also  Act  I  of  1877,  s.  44.  In  order  to 
save  repetition  the  essentials  of  jur- 
isdiction in  the  case  of  Receivers  is 
also  here  dealt  with. 

'  Act  I  of  1877,  8.  7 ;  Kerr  on  In 
junctions,  6. 
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matter.'  **  The  Conrt  has  no  jurisdiction  to  restrain  or 
prevent  crime,  or  to  enforce  the  performance  of  a  moral 
duty,  except  so  far  as  the  same  is  concerned  with  rights 
to  property ;  nor  can  it  interfere  on  the  ground  of  any 
criminal  offence  committed  or  for  the  purpose  of  giving  a 
better  remedy  in  the  case  of  a  criminal  offence.'  But  if 
an  act,  which  is  criminal,  touches  also  the  enjoyment  of 
property,  the  Court  has  jurisdiction,  but  its  interference 
is  founded  solely  on  the  ground  of  injury  to  property."* 
All  prosecutors,  whose  charges  are  dismissed  by  the 
Presidency  Magistrate,  being  affected  by  the  order  of 
discharge,  have  been  held  to  be  entitled*  to  copies  of  the 
order  made,  and  of  the  depositions  taken  before  the 
MagiBtrate,  and  an  application  to  compel  the  Magistrate 
to  g:ant  such  copies  is  not  an  application  *'  for  the  mere 
purpose  of  enforcing  a  penal  law."  Copies  may  be  re- 
quired for  many  purposes.^  So  also,  if  an  act  complain- 
ed of  touches  the  enjoyment  of  property  the  fact  that 
it  amounts  to  the  criminal  offence  of  misappropriation 
rather  than  to  simple  waste,  is  no  ground  for  refusing 
relief  by  way  of  appointment  of  a  Receiver.* 

Assuming   the  matter  to  be  of  a  civil  nature,  it   is  a  at)  Then  mt 
necessary  condition  to  the  existence   of   jurisdiction   to^^^^^^ 


»  Act  I  of  1877,  9.    56  (€) ;    Hold.  gregor,  16  Q.  B.  D ,  476 ;  Att.-Gen.  v. 

sr«fa^e  y.     Satmden,    6    Mod.,     12 :  ShefftM  Gaa  Co,,  supra ;  Bmperor  of 

Montague  ▼.    Dudonan,  2  Ves.,  396.  Audria  v.    Dap,  supra. 

See  the  okkr  cases  collected  in  Eden,  ^  Under  s.    170  of   the    Presidency 

Inj.,  41.  42.  MagiMnUes*   Act:    See  now  Criminal 

*  AU^tn.  ▼.  SkeffieUl  Oas  Co,,  3  D.  Procedure  Code,  s.  548. 

M.  k  O.,  320;  Kerr  v.    Mayor,   etc,  *  In  the  matter  of    The    Empress 

of  PresUm,  6  Ch.  D.,  463 ;    Bmperor  on  the  prosecution  of  The  Bank  of  Ben- 

of  Austria  v.  Day,  3  D.  F.  ft  G..  263 ;  yal  v.  Dinonath  Boy,  I.  L.  R..  8  Cal.> 

8miU  V.  Browne,  L.  R.,  10  Ch.,  64.  166.  168  (1881). 

*  Kerr,    5 ;    Act  I    of  1877,   s.  7 ;  •  Hanumayya  y.  Venhatasvbayya,  I. 
Maeanlay  v.  ShaheU,  1   Bligh.  N.  S.,  L.  R.,  18  Mad.,  23  (1894). 

^27;  Mogul  Steamship  Co.  ▼.    Jfoe- 
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grant  relief,  whether  by  the  issue  of  an  Injunction^  or 
the  appointment  of  a  Reoeiyer,*  that  there  should  be  a 
suit  pending  in  which  either  of  these  reliefs  may  be  grant- 
ed.' So  according  to  equity  practice  neither  a  common 
nor  special  Injunction  could  in  general  be  obtained  ex- 
cept on  bill  previously  filed.*  And  the  suit  must  be  pend- 
ing in  the  Court  from  which  either  of  these  relieb  is 
sought.^  Thus  a  District  Court  has  no  jurisdiction  to 
issue  an  Injunction  or  to  appoint  a  Receiver  or  Manager 
in  respect  of  property  in  dispute  in  a  suit  pending  in  a 
subordinate  Court  ;^  and  where  a  Court  has  thus  no  juris- 
diction to  make  an  order  it  can  have  no  jurisdiction  to 
modify  such  order.^  Perhaps  in  an  urgent  case  an  interim 
Injunction  will  be  granted  before  plaint  filed  upon  the  ap- 
plicant undertaking  to  file  a  plaint  at  once.^  But  the  grant 
in  such  a  case  is  a  matter  of  indulgence,  and  the  undertak- 
ing prevents  it  from  being  a  real  exception  to  the  general 
rale.  In  a  matter  already  pending  before  the  Court  and 
in  which  plaintiff  may  obtain  full  relief  by  motion  a 
Court  of  Equity  will  not  ordinarily  entertain  a  new  and 
independent  action  for  an  Injunction.  When  the  Court 
is  already  in  possession  of  a  cause  having  jurisdiction 
both  of  the  subject-matter  in  controversy  and  of  the 
parties,  it  may  enforce  obedience  to  its  mandates  by  an 
Injunction  issued  merely  upon  a  petition   in  the  cause 

>  Civ.  Pr.  Code,  88.  492,  493 ;    Aot  Inj.,  346,  360-  362,  364.    Nor  has    a 

I  of  1877,  8.  63.  Court  jurisdiotion  to  appoint  a  Reoeiver 

*  Civ.  Pr.  Code,  s.  603 ;  Act  I  of  unless  a  cauae  be  depending ;  Ez  parte 
1877,  B.  44  ;  Kerr  on  Receivere,  111 ;  Whitfield,  2  Atk.,  316 ;  Bonnet's 
Bonnet's    Receivers,    3 ;  ■  Ez    parte  Receivers,  3. 

Mowntford,  16  Vee.,  446,  447;  BvOer  •  Dhundiram  Santukram  v.    Chan- 

V.  Freeman,  Amb.,  303.  da  Nabai,  2  Bom.  H.  C.  R..  108,  2nd 

•  The  terms  of  the   sections   of  the  Ed.,  98  (1866). 
Code  and    Specific  Relief  Act    cited  '  lb. 

in  Uie  last  two  notes  assume  the  ez-  ^  76. 

istence  of  a  pending  ftuit  *  v.  poet. 

♦  Eden.  Inj.,  46-48,  320;  Drewry, 
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and  without  the  filing  of  a  suit.'  So  in  a  suit  for  parti- 
tion by  a  Hindu  widow  where  it  was  contended  by  the 
defendant  that  there  was  likelihood  of  waste  it  was  held 
that  a  multiplicity  of  suits  being  undesirable  there  was 
nothing  to  prevent  relief  being  given  to  the  defendant 
by  Injunction  without  a  fresh  suit/^  But  when  a  decree 
has  been  made  and  fully  carried  out  in  a  cause,  the  cause 
is  out  of  Court,  and  a  motion  for  an  Injunction  cannot 
be  made  in  that  cause,  although  there  may  be  ample 
ground  for  sustaining  it  in  a  new  cause.^ 

Not  only  must  the  matter  be  of  a  civil,  as  opposed  {M)  cwi- 
to  a  criminal,  nature,  and  a  suit  be  pending,  but  such  aotioo^maJe 
suit  must  disclose  a  cause  of  action,  and  the  Court  must  ^ 
have  general  jurisdiction  to  entertain  it ;  if  it  has  not 
such  jurisdiction  it  wiU  plainly  have  no  power  to  grant 
relief  in  respect  of  the  subject-matter  of  such  suit  by 
way    of    Injunction   or  appointment  of  Receiver.    The 
Court  must  not  be  barred  by  the  Code  or  any  other  en- 
actment from  taking  cognisance  of  the  suit,*  which  must, 
further,  be  not  only  of  a  civil  nature  generally,  but  within 
the  meaning  of  that  Code.*^    Thus  where  certain  Moplahs, 
described  as  '  *"  the  Mokiessar  and  Jamats  "  of  a  mosque  Maine  MaOar- 
sued  certain  other  Muhammadans,  described  as  "  mem- ^tmanJiL 
bers  of  the  Puslar  caste,"  alleging  that  the  custom  was 
for  the  defendants  to  attend  the  plaintiffs'  mosque    on 
Friday  at  the  reading  of  the  kutbah,  and  that  the  defen- 
dants had  recently  built  another  mosque  a  short  distance 
off,  and  had  ^'for  two  months  been  attempting  to  read 

•  raimti   V.   McHwoine,   72   H.C.,      (1903). 

312  (Amer.) ;  In  the  matter   of  Hem-  *  Ford   v.    Compkm,    1    Coz,    296 ; 

ini,  2  Plage,  316  (Axner.)  cited  in  High,  Drewiy,   Inj.,  360. 

Inj.,  I  1666»  and  see  caaee    cited  in  ^  Civ.  Pr.  Code,  s.  11. 

Joyce,  Inj^  1259.  *  lb.  See  oases  cited  in  0'Kinealy*s 

•  Dur^a  Nalh  Pmrnanik  v.   Chinta.  avil  Procedure  Code,  4th  Ed.   (1893)^ 
moni  DoMU,  I.  L.  R,  31  CaL,  214,  221  pp.    15—28. 
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.(ftv)  The  Gourt 
miut  other- 
*  wise  have  ju- 
riadiotion  to 
try  the  suit. 


the  kuAah  there  ;"  and  further  ailing  in  the  plaint  that 
each  reading  of  the  kutbah  was  '^  quite  contrary  to  the 
Muhammadan  religion,"  and  that  the  defendants  neverthe- 
less proposed  to  have  the  ktUbah  read,  ^'whereby  the 
kfUbah  or  adoration  conducted  in  our  mosque  will,  accord- 
ing to  religion,  be  fruitless;"  and  the  prayer  of  the 
plaint  was  for  an  Injunction,  restraining  the  defendants 
from  reading  the  kutbah  in  their  mosque ;  it  was  held 
that,  as  it  was  not  the  province  of  the  Courts  to  deter- 
mine what  is,  or  what  is  not,  contrary  to  the  Muham- 
madan religion,  or  to  decide  what  religious  service  differ 
ent  sects  of  a  community  may  hold  in  their  own  places 
of  worship,  provided  the  holding  of  such  services  cause 
no  disturbance  or  illegal  annoyance  to  the  rest  of  the 
community,  or  does  not  infringe  on  the  rights  of  their 
CO- worshippers,^  the  plaint  disclosed  no  cause  of  action. 
The  Injunction  was  therefore  refused  and  the  suit  dis- 
missed.*^ But  a  suit,  in  which  the  right  to  property  or 
to  an  office  is  contested,  is  a  suit  of  a  civil  nature, 
notwithstanding  that  such  right  may  depend  entirely  on 
the  decision  of  questions  as  to  religious  rights  or  cere- 
monies.^ Nor  must  the  claim  be  affected  by  the  rule, 
which  relates  to  pending  suits,^  or  the  rule  which  pro- 
hibits the  determination  of  an  action  by  reason  of  its 
being  res  judicata^ 

Lastly,  the  Court,  to  which  application  for  the  relief 
prayed  for  is  made,  must  be  one  which,  assuming  all  the 


1  See  Fad  Karim  v.  MavJa  Bakah, 
L  L.  R.,  18  Gal.,  448  (1891).  where 
an  injunction  was  granted  roetraining 
defendants  from  interrupting  reli- 
gious ceremonies  in  a  musjid. 

*  Maine  MoUar  v.  Itiam  Amanath, 
L  U  R.,  16  Mad.,  305,  356  (1891). 

*  GiT.  Pr.  Gode,  s.  11,  Explanahon  ; 
as  to  the  right  to  an  o£Bce,  see  Srini- 


vasa  v.  Tiruvengada,  L  L.  R.,  11 
Mad.,  450  (1888),  where  an  injunction 
was  granted ;  and  Raja  Valad  Shivapa 
▼.  Krithnabhat,  I.  L.  R.,  3  Bom.,  232 
(1879);  where  an  injunction  was  re- 
fused, but  damages  were  given  against 
the  deloDdant. 

*  CSt.  Pr.  Gode,  s.  12. 

•  /&.,  s&   13,   14. 


INJUNOnONS  GBNBBALLT.  45 

preceding  conditions  to  liave  been  fulfilled,  has  otherwise 
jurisdiction  to  try  the  suit  in  which  that  relief  is  sought. 
In  this  country  the  extensive  powers  of  the  Court  of  Chan- 
cery to  act  in  personam  must  be  considered  with  refer- 
ence to  the  limitations  on  jurisdiction  imposed  by  the 
Charters  and  by  the  Code  of  Civil  Procedure. 

§  19.  it  is  a  well-known  maxim  that  ''equity  acts  f^^^y  •o^,^ 
in  personamy^^  that  is,  it  regards  its  decrees  as  commands 
or  directions — ^positive,  as  in  the  case  of  specific  per- 
formance,  or  negative,  as  in  the  case  of  Injunctions — 
addressed  to  the  defendant  personally,  rather  than  as 
decisions  directly  affecting  the  subject-matter  of  dispute. 
Of  this  maxim  the  leading  case  of  Penn  v.  Lord  Balti-  ^••IT' ^^* 
more^  affords  the  chief  illustration.'  In  this  case,  which 
was  a  suit  regarding  land  in  the  United  States  (that  is, 
beyond  the  jurisdiction  of  the  English  Court  of  Chancery), 
Lord  Chancellor  Hardwicke  stated,  in  effect,  as  fol- 
lows :  ''  The  strict  primary  decree  in  this  Court,  as  a 
Court  of  Equity,  is  in  personam ;'  and  although  this 
Court  cannot  (in  the  case  of  lands  situate  without  the 
jurisdiction  of  the  Court)  issue  execution  in  rem— e.g., 
by  elegit — still  I  can  enforce  the  judgment  of  the  Court, 
which  is  in  personam^  by  process  in  persotMm  :  e.g.,  by 
attachment^  of  the  person  when  the  person  is  within  the 

1  1  Vet..  444;  2    White    k  Tudor  Mahant)  Vaakmnirav  HoUnr  ▼.  Dada* 

L.  C.  837,  6th  Ed.    The  biU  in  this  Mat  OwMifi  AMumer,  L  L.  R.,   14 

case  Boaght  specific    peifonnanoe    of  Bom..  363,  360  (1880). 
an   agreement  entered   into  between  '  And  so  the  Court  rahised  to  decree 

the  plaintifb  and  the  defendant   for  quiet  enjoyment  of  the  landa,  appUoa- 

settling  the   bonndariee  of    land    in  tion  for  that  porpose  beiqg  proper  colj 

America  (then  a  British   colony)  by  to  Coorts  baring  joriadiction  over  the 

drawing  lines  in  a  particular  manner  land  itself :  See  Jairam  Natafan  Baje 

specified.  ▼.   AHmram  Naraytm  Bajt,  I.  L.  R. 

•  ^ee  SneU's   Principles  of  Equity.  4  Bom..  482.  48«,  487  (1880). 
11th   Ed.   (1894)»  42,   43;     Smith's  ^  This  power  has  been   termed  the 

Principles  d  Equity,  2nd  Ed.  (1888),  keystone  of  the  equitable  juiisdiatioa. 

16—18 ;  JMmg  ▼.  Orr  Swing,  L.  R.  The  High  Courts  in  IndlA  hare  all  the 

0  Ap.  CSac  84,  40;  H.  B.  SknrnmU  powers  of  a  Court  of  Equity  in  fiig- 
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jurisdiction  or  by  sequestration  of  the  goods  or  lands 
of  the  defendant  when  these  are  within  the  jurisdiction 
•of  the  Court,  until  the  defendant  do  comply  with  the 
order  or  judgment  of  the  Court,  which  is  against  himsdf 
the  defendant  personally,  to  do  or  cause  to  he  dene  or  to 
abstain  from  doing  some  act^ 

The  Court  may  thus  exercise  jurisdiction  quite  inde- 
pendently of  the  locality  of  the  act  to  be  done,  provided 
the  person  against  whom  relief  is  sought  by  way  of 
Injunction  or  otherwise  is  within  the  reach  and  amenable 
to  the  process  of  the  Court.  In  the  exercise  of  such 
powers  the  Court  does  not  lay  claim  to  the  exercise  of 
judicial  and  administrative  rights  in  localities  beyond 
its  jurisdiction,  but  proceeds  solely  on  the  circumstance 
of  the  person,  to  whom  the  order  is  addressed,  being 
within  the  reach  of  the  Court.  And  not  only  must  such 
person  be  within  the  reach  of  the  Court  as  to  locality, 
but  he  must  bear  such  a  character  as  shall  render  him 
personally  amenable  to  its  jurisdiction.^ 

In  accordance  with  the  principle  laid  down  in  Penn  v 
Lord  BaUimorCy  the  Court  of  Chancery  has  entertained 
actions  for  accounts  and  discovery  of  rents  and  profits ; 
for  specific  performance  and  Injunction ;'  for  foreclosure 
of  mortgages  ;*  and  for  the  execution  of  conveyances  and 

iMid   for   enforcing   their   decrees   in  thero  cited ;  as  to  Injunctions  v.  poti  : 

peraonam  ;  see  H.  H.  Holkar  v.  DadO'  and  as  to  the  specific  performance  of 

hhcU,  supra,  359,  and  poat.  contraota  relating  to  land  in  India. 

*  Kerr,  Injunctions,  6,  and  oases  See  Bamdhone  Skaw  ▼.  S,  M.  Nofm- 
there  cited.  Rajmohun  Boee  v.  E<ui  money  Domu,  Bourke,  218  (1866) ; 
Iniian  Bailway  Co.,  10  6.  L.  B.,  241,  KdUe  ▼.  Fraaer,  L  L.  B.,  2  CaL  at  p. 
248  (1872) :  Dhuronidhur  Sen  v.  The  463  (1877) ;  anenath  Bay  v.  CaUy 
Agra  Bank,  I.  L.  R.,  6  Cal.  (1879)  at  Doee  Ohoae,  L  L.  R.,  6  CJaU  82  (1879) ; 
p.  96.  H.  H.  Holkar  r.  Dadabkai,    L  L.  R., 

•  Ex  parte  PoUard,  1  Mont.  A  Ch.,  14  Bom.,  363  (1890),  and  poeU 
230;    Mercantile    Investment    Co,    ▼.  *  Paget  r,  fde,  L.  R..  18  Eq.,  118 
Biver  PlaU   Co.,  1892,  2  Oh.,    303 ;  [See  as  to  this  case  The  East  Indian 
Xerr  on  Injunctions,  p.  6,  and  cases  Bailway  Oa.  ▼.  The  Bengal  Coal  Co., 
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the  like  regarding  lands  situate  abroad  and  whether  with- 
in the  Queen's  dominions  or  not.^  But  if  the  very  title 
itself  to  the  lands  is  in  question,*  the  Court  will  not  assert 
its  jurisdiction,  for  that  is  a  question  exclusively  appro- 
priate for  the  law  of  the  country  in  which  the  property  is 
situated.  Moreover,  when  the  lands  in  question  are 
out  of  the  jurisdiction  no  decree  will  be  pronounced 
which  purports  directly  to  affect  them.'  Thus  a  parti- 
tion of  land  in  Ireland  will  not  be  decreed  in  England, 
simply  because  no  power  could  be  given  to  Commission- 
ers to  go  there  and  take  the  steps  necessary  for  car- 
rying out  the  decree.* 

This,  however,  is  totally  distinct  from  such  a  case, 
as  Penn  v.  lA>rd  BaUimore,  in  which  the  decree  (al- 
though its  ultimate  practical  effect  would  no  doubt  be 
the  settlement  of  boundaries  out  of  the  jurisdiction) 
dealt  expressly  with  the  agreement  of  the  parties,  and 
was  directed  immediately  in  jtersonam.^ 

§  20.    The  Courts  of  this  country  have  ordinarily  no  The  appKMtko 
jurisdiction  to  -try  suits  for  immoveable  property,  where  Si  indiTT 
such  property  is  situate  without  the  local  limits  of  their 
jurisdiction  f  and  it  would  appear  to  be  doubtful  whether 

1.  L.  R.,  I  Cftl.,  96,  100  (1876) ;  B.  H.  2  SwaoAt.,  323  n  ;  foUowed   in   Ba^tk- 

Holhair  v.  Daddbkai,  L  L.  R.,  14  Bom.,  ehandra  Doda  N<Uh  ▼.  Dada  Makahev 

369  (1890)  and  post] ;  Totter  v.  Cart-  Naik,  1  Bom.  H.  a  R.,  App.  76,   83 

eret,  2  Vem.,  494;  Cdtfor  v.  Fineh,  (1861);  Jairam  Narayan  Rajt  v.  AU 

6  H.  L.  Cfc.  906.  martm  Narayan  Baje,     L  *L.   R,  4 

1  See  8iieD*8  PrinoipleB  of   Equity,  Bom.,  482,  486  (1880),  referred  to  in 

43 ;  Smith's  Frinoiples  of  Equity,  16-  TU  VeOU  <*  London  Bank  v.    Wordie, 

18 ;  H,  H.  Bcthar  v.  Dadabhai,  supra,  L  L.  R.,  I  OaL  at  p.  266  (1876).    8.  C. 

369.  26  W.  R.,  272.    See  ako  ^m.   Pada- 

•  DeSowM  V.  BrUUk  South  African  mani  Dati  v.  Sm.  Jagadamba  Daei,  6 
Co.,  1892,   2  Q.  B.,  368 ;  In  re  Baw-  B.  L.  R.,  134  (1870). 
thome,    Graham    ▼.    Maaeey,    23  Ch.  •Smith'sPrincipleeof  Equity,  17,18. 
!>•»  743.  •  Letters  Patent,   1866    (Calcutta), 

•  See    Tenhoba    Bahhet    Kaear    v.  oL  12,  Civ.  Pr.  Code,  ss.  16,  16a,  19. 
Bamhhaji,  9  Bom.  H.  C.  R.,  13  (1872).  As  to  the  charters  of  the  other  High 

•  Carteret  ▼.  PeUiu,  2  Ch.  Ca.,  214 ;  Courts,  v.  ante,  p.  4,  note  (6). 
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the  equitable  jarisdiction  of  the  High  Courts  in  India 
is  of  the  same  extent  as  that  which  has  been  claimed 
by  the  Court  of  Chancery,  namely,  to  take  cogni- 
sance of  any  equity  between  persons  residing  within  the 
jurisdiction  respecting  lands  outside  itJ  Thus  the  de- 
cisions are  conflicting  upon  the  point  whether  such  Courts 
are  empowered  to  entertain  suits  for  foreclosure,  or  sale, 
or  redemption  of  property  beyond  their  local  jurisdic- 
tion,' or  for  specific  performance  of  contracts  relating  to 
land  similarly  situated.'  Moreover,  the  present  tendency 
even  in  the  case  of  English  Courts  is  to  abstain  from  in- 
terfering in  personam  where  the  matter  concerns  land 
outside  their  jurisdiction.^    The  jurisdiction  of  the  Courts 


1  See  per  Sargent,  C.  J.,  in  B.  H. 
Holhar  r,  Dadabhai,  L  L.  R.,  14  Bom., 
353.    300    (1800). 

•  Aooocding  to  the  .deoirioni  of 
the  Galcatta  High  Court,  it  seems  to 
be  settled  Uw  that  that  Court  has  not 
jurisdiotion  in  such  cases;  The  East 
Indian  Railway  Co.  v.  The  Bengal 
Cotd  Co.,  I.  L.  R.,  1  CaL,  06, 100(1876). 
[**  The  express  words  of  cU  12  of  the 
Letters  Patent  render  the  principles 
of  the  decision  in  Pa^  v.  Sde  (L.  R, 
18  Eq.,  118)  inappUoable,"  per  Phear, 
J.] :  See  Jvggoiumba  Doeaee  v.  Pnd- 
(iomoN^  DosMS,  15  B.  L.  R..  328,  320 
(1876);  Bibee  Ja»n  r.  Ifesrss  Maho- 
med  Hadee,  1  Ind.  Jar.  N.  S.,  40 
(1856);  8m.  Lalmoney  Daeei  v. 
Jvddoonavih  Shaw,  1  Ind.  Jar.  N.  S., 
310  (1866);  JBIoegniers  ▼.  Bamdhone 
Dote,  Boorke,  0.  0.,  310  (1865). 
In  the  matter  oi  the  petitioQ 
of  8.  J.  Ledie.  0  B.  L.  R.,  171 ;  18 
W.  R.,  260  (1872) ;  KanH  Chunder  Pal 
Ohowdhry  r.  Kiuory  Mohmn  Boy, 
I.L.R.,10  0aL,364note  (1887);^ 
however,  obferratioDs  of  Ctorth, 
C.  J.,  in  TAs  Jklki  and  London  Bank  r. 
Frorti»e,LL.B.,  lOaL.at  pp.267.  263 
(1876) ;  hat  it  is  otherwise  in  Bom- 


b»y ;  H.  H.  Holkar  v.  Dadabhai,  I.  L. 
R.,  14  Bom.,  353  (1800) ;  though  as 
to  the  powers  of  the  Mof  assil  Coorts 
in  that  Preodenoy,  see  as  to  the  for- 
mer law,  Venkoba  BaMtet  Kaear  v. 
Rambhaji,  0  Bom.  H.  a  R.,  12  (1872), 
and  as  to  the  present,  Vithalrao  v. 
Vaghofi,  L  L.  R.,  17  Bom.,  570  (1802). 

*  In  Bamdhone  8haw  v.  8m.  Nobn- 
money  Doeaee,  Boorke,  218  (1865) 
[8ee  as  to  this  case  The  LMhi  A  Lon- 
don Bank  ▼.  Wordie,  L  L.  R.,  1  OaL 
at  p.  256 ;  KeUie  v.  Fratet,  I.  L.  R.. 
2  CSal.  at  p.  453;  and  JuggodwHAa 
Do$9U  V.  Pnddomoney  Doetee,  15  B. 
L.  R.,  320 ;  Land  Mortgage  Bank  r. 
Sndmudeen  Ahmed,  366,  poet],  and 
B.  H.  Hoihar  ▼.  Dadabhai,  I.  L.  R.,  14 
BoDL,  353  (1800),  the  Coart  was 
held  to  have,  and  in  Sreenaih  Boy  y. 
Catty  Dose  Cfhoee,L  L.  R.,  5  OaL,  82 
(1870),  not  to  have  jarisdiotioa.  In 
Land  Mortgage  Bank  ▼.  Bndnrudeen 
Ahmed,  L  L.  R.,  10  OaL,  358,  366 
[1802],  it  was  saggested  that  there  is 
a  distinction  between  a  vendor's  salt 
and  a  porohaoer's  salt  for  specific 
performaoee;  tb.  at  p.  366. 

«  Land  Mortgage  Bank  ▼.  8ndu- 
mdeen  Ahmed,  sapra  at  p.  367,  per 
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governed  by  the  Code  appears  to  be  certainly  of  a  more 
limited  extent  than  that  possessed  by  the  Court  of  Chan- 
cery. For  not  only  are  they  expressly  deprived  of  power 
to  entertain  suits  for  foreclosure  or  redemption/  but  the 
other  limitations  imposed  on  their  jurisdiction  to  try  suits 
relating  to  immoveable  property  are  in  terms  extensive,* 
and  the  proviso  determining  their  powers  to  act  in  per* 
sonam  limits  the  exercise  of  such  powers  to  cases  where 
the  property  is  held  by,  or  on  behalf  of,  the  defendants,* 
when  the  relief  sought  can  be  entirely  obtained  through 
his  personal  obedience,  and  where  the  property  is  situated 
in  British  India.  ^ 

But  whatever  may  be  the  precise  extent  of  this  gener- 
al equitable  jurisdiction,  the  Civil  Procedure  Code  has  ex- 
pressly given  to  the  Mofussil  Courts  the  power  to  act  in 
personam,  when  the  person  against  whom  relief  is  sought 
resides  within  the  jurisdiction.  So  suits  to  obtain  relief 
respecting,  or  compensation  for  wrong  to,  immoveable 
property  held  by  or  on  behalf  of  the  defendant'  may, 
when  the  relief  sought  can  be  entirely  obtained  through 
his  personal  obedience,*  be  instituted  either  in  the  Court 
within  the  local  limits  of  whose  jurisdiction  the  property 
is  situate,  or  in  the  Court  within  the  local  limits  of  whose 
jurisdiction  he  actually  and  voluntarily  reside**,  or  carries 


Treveljan,  J. ;  See  DeSouza  ▼.  British  injunctton]  in  which  the  proviso  to 

South  African  Company,  8  Times  L.  R.,  s.  16  was  held  to  be  inapplicable  as 

309;  2Q.  B.  (1892),  36S.  the  land   was  in   the  plaintiff's  pes- 

1  CSt.  Pr.  Code,  s.  16  (c).  session  ;  and  in  which  it  was  also  heU 

*  T.  •&.  {d).  that  a  suit  for  damage  to  land  oannot 

*  See  Crisp  ▼.   Waiaon,  I.  L.  R.,  20  be  said  to  be  a  suit  for  which  relief 
OaL,  689  (1893);  ▼.  post,  note  (6).  oan  be  entirely  obtained  through  the 

^  Giv.  Plr.  Code,  s.  16,  See   Expla-  personal  obedience  of  the  defendant, 

nation  to  section.  even  though  it  may  be  joined  with  a 

*  See  Crisp  v.   Waiaon,  I.  L.  R.,  20  claim  for  an  injunction. 

OaL,  689  (1893)  [suit  to  reeover  dam-  •  See    Vithalrao  y.   Vaghoji,     I.  L. 

ages  for  trespoaa  to  land  and  for  an  R.,  17  Bom.,  670,  672  (1892). 

w,  I  4 
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on  business,  or  personally  works  for  gain.'  **  Property  *' 
in  this  section  means  property  situated  in  British  India.' 
The  Presidency  High  Courts  under  their  charters  have  a 
similar,  but  in  terms  less  restricted,  jurisdiction.' 
Bajmoktm  Bou  Thus  where  the  plaintifiEs,  the  owners  and  occupiers  of 
Ai£ay  olf'"  a  house  and  premises  in  Howrah,  sued  in  the  High  Court 
at  Calcutta  for  an  Injunction  to  restrain  a  nuisance  caused 
by  certain  workshops,  forges  and  furnaces  erected  by 
the  defendants,  and  for  damages  for  the  injury  done 
thereby,  it  was  held  that  as  regards  jurisdiction,  the 
defendant  company  being  undoubtedly  personally  subject 
to  the  jurisdiction  by  reason  of  their  carrying  on  business 
in  Calcutta,  the  Court  could  properly  deal  with  the  suit, 
which  was  not  a  suit  '*  for  land,"*  but  one  exclusively 
in  personam,  where  the  person  against  whom  relief  was 
sought  was  within,  and  subject  to,  the  jurisdiction,  though 
the  relief  sought  was  in  respect  of  acts  done  on  land  si- 
tuated beyond  the  local  limits  of  the  original  jurisdiction.^ 
And  in  the  case  of  Receivers  it  is  not  necessary  in  all 
cases,  in  order  to  authorize  the  Court  to  appoint  a 
Receiver,  that  the  property  in  respect  of  which  he  is  to 
be  appointed  should  be  within  the  local  limits  of  its  juris- 
diction.'   Thus  in  a  suit  brought  by  some  of  the  persons 

1  Civ.  Pr.  Code,  b.  16.  Railway     Co.,  10    B.  L.  R.,  241,    248 

*  lb. ;  Vithalrao  v.  Vaghoji,  supra,  (1872).  See  also  The  East  Indian 
672.  Railway  Co.  y.  The  Bengal  Coal  Co., 

•Letters  Patent,  1865  (Calcutta),  I.  L.  R.,  1  CaL,  96,  100  (1876);  The 
■.  19;  Letters  Patent,  1862,  cL  18;  Delhi  and  London  Bank  v.  Wordie, 
34  and  26  Vic.,  cap.  104,  s.  9.  As  to  L  L  R ,  1  (Dal.,  249.  261,  263,  (1876) 
the  equitable  jurisdiction  of  the  High  and  cases  there  cited ;  as  to  the  issue 
Courts  inherited  from  the  late  of  prohibitory  orders  (merely  in  the 
Supreme  Courts,  v.  ante,  p.  6,  note  (3).  nature  of  injunctions)  against  a  de- 
Bee  H,  B,  Holkar  v.  Dadabhai,  fendant  within  the  jurisdiction :  See 
I.  L.  R..  14  Bom.,  363  (1890).  RanOoehun  Sirkar  v.  8.  M.  Kaminee 

«  ie„   uithin  the  meaning  of  s.  12  of  DAu,  10    B.  L.  R.,  63    note  (1868). 

the  Letters    Patent,   1865,   or  s.  6  of  •  Jnggodumba    Doaaee    v.    Puddo^ 

Aot  Vm  of  1859.  money  Doaeee,  16  B.  L.  R.,  318, 324,326. 

•  Bamohun  Bote  v.    East  Indian  330(1876).   j9ee  Kerr  on  Receivers,  100. 


D9§9mv,Pnd- 

dmnomey 

Doeeee. 


INJlTNCnONS   GBNBRALLY.  51 

appointed  trustees  under  a  deed  of  endowment  of  certain 
land  against  their  co-trustees,  who   were  in  possession, 
the  plaint  alleged  that  the  defendant  trustees  had  ousted 
the  plaintiffs  and  had  committed   breaches  of  trust,  and 
prayed  that  the  deed   might    be  construed  and   given 
effect  to,  and  for  a  declaration  that  the  plaintiffs  wer6 
entitled  to  be  sebaits  jointly  with  the  defendants,  for  the 
settlement    of   a   scheme   for    the    performance    of    the 
worship,  for  the  appointment  of  a  Receiver,  for  an  Injunc- 
tion to  restrain  the  defendants  from  interfering  with  the 
property,  and  foi:  an  account.     By  the  deed  the  land  was 
given  to    idols    named  therein,  and    the   plaintiffs    and 
defendants  were  appointed,  subject  to  certain  directions, 
sebaits  and  managers  of  the  property,  but  were  them- 
selves to  have  no  beneficial  interest  in  the  property.^    The 
land,    the    subject    of    the  deed,    was    situated   out  of 
Calcutta,    but  all  the  parties  to  the  suit  resided  within 
the  local  limits  of  the  High  Court's  jurisdiction  :'  it  was 
held  that  as  the  parties  had  no  personal  beneficial  interest 
in  the  settled  property  the  suit  was  not  one  * '  for  land  ' ' 
within  the  terms  of  the  Charter,  and  that  the  Court  had 
accordingly  jurisdiction  to  entertain  it  and  to  appoint, 
if  necessary,  a  Receiver  of  such  property.^    In  respect 
of  the  objection  that  the  Court  had  no  power  to  appoint 
a  Receiver  it  was  said  :  ''It  has  been  the  practice  of  this 
Court,  where  it  is  necessary  to  do  so,  in  order  to  enforce 

1  See  The  Delhi  and  London  Bank  semion  of  those  subject  to  the  juris- 

T.  Wordie,  I.  L.  R.,  1  Cal.,  261  (1876),  diction,  and  before  the  Court."    Bud- 

per  Pontlfez,  J.  dinalh  Paul  Chowdry    v.   BycawiUnath 

•  Where  some  of  the  parties  Pau2  CAoWry,  2Tay.  &  Bell,  192(1851). 
opposing  the  appointment  of  a  Receir-  '  Juggodutnba    Doesee    v.     Pvddo- 

er  were  not  subject  to  the  jurisdic-  money  Dossee,  15  B.  L.  R.,   318,   324, 

tion,  the  Supreme  Court,  stated  that  325,  330  (1876) ;  [See  remarks  on  this 

it  * '  would  always  be  careful,  for  that  case    in    Jairam    Narayan    Raje    v. 

reason,  to  limit  the  appointment  to  AUmaram   Narayan  Baje,  1.  L.  R.,  4 

the  portion  of  the  estate   in  the  pos-  Bom.,  482,  484,  485  (1880)]. 
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its  own  decree  **  to  appoint  a  Receiver  in  respect  of 
landed  property  situate  in  the  mofussil,  and  we  feel  our- 
selves justified  in  following  that  practice."^  But  in  an 
earlier  case  where  the  whole  cause  of  action  did  not  arise 
in  Calcutta  and  only  one  defendant  was  personally  sub- 
ject to  the  jurisdiction  and  the  immoveable  property 
was  in  Bombay,  the  Court  was  not  prepared  to  say  that 
it  could  appoint  a  Receiver  for  the  property  which  was 
within  the  jurisdiction  of  the  Bombay  Coui-t ;  but  was 
of  opinion  that,  whether  it  might  or  might  not  appoint 
a  Receiver  of  the  property  in  Bombay,  it  would  certain- 
ly be  a  most  inconvenient  course  to  adopt.  ^ 
MMtbeMoai-  g  21.  But  in  this  country  the  power  to  make  orders 
raferanoe  to  the  in    personamy    though  the  subject-matter  of  the  suit  is 

■tatatory  juria-      •  i  -i       •      •    t 

diotioQ.  Without  the  jurisdiction,  must  be  considered  with  refer- 

ence to  the  limitations  on  jurisdiction  imposed,  in  the 
case  of  the  High  Courts,  by  their  respective  Letters 
Patent,'  and  in  the  case  of  Mofussil  Courts,  by  the  Civil 
Procedure  Code.*  Regard  must  be  had  to  the  real  object 
of  the  suit  and  to  what  are  the  rights  and  contentions  of 
the  respective  parties,  and  those  cases  which  are  founded 
upon  the  principle  laid  down  in  Penn  'v  Lord  Baltimore 
must  be  distinguished  from  those  which  depend,  not  so 
much  upon  the  jurisdiction  generally  exercised  by  Courts 
of  Equity,  as  upon  the  question  whether  the  suit  is  sub- 
stantially one  within  the  statutory  jurisdiction  conferred 
upon  the  Courts/    And  therefore  when  a  suit,  which 

1  Juggodumba     Doseee   v.    Puddo-  •  Lettera   Patent,    1865   (Calcutta)^ 

money  Doawe,  16  B.  L.  K.,  318,    324,  cl,  12. 

325, 330  (1876) :  [See  romarka  od  this  *  Civ.  Pr.  Code,  as.  16,  16A. 

case  in  Jairam  Narayan  Baje  v.  Ati-  *    The   Delhi   and   London      Bank 

momrn  .Vorayan  Baje,    I.  L.    R.,    4  v.  Wordie,  L  L.  R.,   1    Cal.,  249,  263 

Bom.,  482,  484, 485  (1880)].  (1876) ;  Land  Mortgage  Bank  v.  Sydw- 

•  Hadjee    ImuM    Hadjet     Hubbeeb  rudeen  Ahmed,  L  L.  R..  19  CaL.  368» 

y.   Hadjee  Mahomed  Hadjee    Joosub,  367  (1892). 
13  B.  L.  R.,  91,  99  (1874). 
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though  in  form  one  brought  to  obtain  an  Injunction,  is 
in  substance  a  suit  '*for  land,"  which  land  is  situate 
without  the  local  limits  of  the  jurisdiction  of  the  Court, 
the  latter  has  no  power  to  grant  the  relief  prayed.^    In  ThtBauimUm 

xi_  -x    1  .  i_  ,  .  /  Railway  Oo.  r. 

the  case  now  cited  a  smt  was  brought  agamst  the  owners  The  Bengal 
of  a  mine  adjacent  to  a  mine  belonging  to  the  plaintiffs, 
the  plaint  alleging  that  a  certain  boundary  line  existed 
between  the  two  mines,  and  praying  for  a  declaration 
that  the  boundary  line  was  as  alleged,  and  that  the  de- 
fendants might  be  restrained  by  Injunction  from  working 
their  mine  within  a  certain  distance  from  such  boundary 
line.  The  defendants  in  their  written  statement  disput- 
ed the  plaintiffs'  allegation  as  to  the  course  of  the  boun- 
dary line.  The  mines  were  situated  out  of  the  jurisdiction 
of  the  High  Court,  but  both  the  plaintiffs  and  defendants 
were  personally  subject  to  the  jurisdiction.  It  was 
held  that  the  suit  was  a  suit  for  land  within  cl.  12  of  the 
Letters  Patent,  and  therefore  one  which,  the  land  being 
in  the  mofussil,  the  Court  had  no  jurisdiction  to  try.  The 
grounds  upon  which  the  judgment  in  this  case  proceeded 
were  that  the  plaintiffs  asked  that  the  defendants  be 
restrained  from  passing  beyond  their  boundary  and  com- 
mitting a  trespass  on  their  (the  plaintiffs')  land,  and  the 
line  at  which  the  plaintiffs  thus  sought  to  stop  the  de- 
fendants was  not  admitted  by  the  latter  to  be  their  boun- 
dary line.  On  the  contrary,  the  defence  was  that  the 
defendants'  land  extended  to  a  second  line  considerably 
beyond  that  specified  by  the  plaintiffs.  The  sole  question 
in  dispute  between  the  parties,  therefore,  was,  whether  the 
margin  or  strip  of  land  between  these  two  lines  belong- 
ed to  the  plaintiffs  or  to  the  defendants.  The  suit  was 
substantiaUy  brought  to  have  it  declared  as  against  the 

1  The  EaM  Indian    Baaway  Co.  ▼.       96  (1875). 
The  Bengal  Coal  Co,,  I.  L.  R..  1  OaL. 


54  INJUMOnONB  GSNBRALLT. 

defendants  that  this  skip  belonged  to  the  plaintiffs  and 
was  therefore  a  *'aait  for  land."  This  ease  is  clearly 
distinguishable  from  Rajmohun  Bose  y.  The  East  Indian^ 
Railway  Co.^  where  the  only  question  was  whether  the 
defendant,  a  stranger,  was  liable  for  a  nuisance  affecting 
the  plaintiff  in  the  enjoyment  of  his  land,  and  where  there 
was  no  question  whatever  as  to  the  plaintiff's  right  to  the 
land.  So  also  a  suit  which  is  in  form  one  for  trespass 
may  be  in  reality  a  suit  for  the  possession  of  land,  being 
brought  in  that  form  for  the  purpose  of  trymg  the  title 
to  it.> 

Similarly  when  there  is  no  jurisdiction  to  entertain  a 
suit  on  the  ground  that  it  is  one  for  immoveable  property 
situated  without  the  local  limits  of  the  jurisdiction,  the 
Court  will  have  no  power  to  grant  provisional  relief  by 
way  of  the  appointment  of  a  Receiver  to  take  charge  of 
Ddkiafid  the  subject-matter  of  dispute  in  such  suit.'  Thus  where 
r^WordU.  &  suit  was  brought  which,  amongst  other  reliefs,  prayed 
that  a  Receiver  might  be  appointed  to  carry  out  certain 
trusts,  it  was  hdd  that  though  the  plaint  disclosed  a  good 
cause  of  action,  as  the  Court,  if  it  had  jurisdiction,  would 
have  power  to  grant  certain  forms  of  relief  prayed,  in- 
cluding the  appointment  of  a  Receiver  of  the  estate,  yet 
inasmuch  as  the  suit  was  in  substance  one  ''  for  land  " 
within  the  meaning  of  the  Charter,  the  Court  had  no 
jurisdiction  to  try  it.  And  accordingly,  all  relief  and  of 
necessity  also  such  appointment,  was  refused.^  Even 
when  land  which  was  situate  out  of  the  local  limits  of 
the  jurisdiction  of  the  High  Court  was  already  in  the 
possession  of  a  Receiver  appointed  by  the  late  Supreme 

1  See  The  Delhi  and   London  Bank  Wordie,  I.  L.  R.,    1    Cal.,  249,  257 

T.  Wordit,  I.  L.  R.,  1  CaL»  259  (1876),  (1876),  expUined  in  KeUie  v.  Fnuer^ 

per    Garth,    C.  J.  I.L.R.,2Cal.,453,457,463,465(1877). 

*  The  Delhi  and  London    Bank  v.  »  lb. 
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Coort,*  it  was  held  that  the  High  Coiurt  could  not  exercise 
jurisdiction  in  respect  to  snoh  land  in  a  suit  which  was 
h^  fo  be  (me  '*  for  land  "  within  cl.  12  of  the  Letters 
Patent.'' 

The  test,  therefore,  of  jurisdiction  in  all  such  ca»es  is 
rath^  the  nature  of  the  claim  made  in  respect  of  the 
property  in  suit  than  the  actual  situation  o^  such  pro- 
perty. If  the  suit  is  not  by  reason  of  its  substantial 
character  and  the  provisions  of  the  Code  or  Charters, 
within  the  cognisance  of  the  Court,  the  latter  is  unabte 
to  geant  relief.  But  where  the  relief  sought  is  purely 
in  personam  and  not  in  rem,  the  Courts  are  empowered  to 
make  a  decree,  which  shall  be  of  the  same  character. 

§  32.    Suits  to  obtain  an  Injunction  may  be  entertain-  Jarudiotioi» 
ed  by  all  Civil  Courts,^  with  the  exception  of  Presidency^  janotioM. 


^  The  jnrifldiotioo  of  the  Supreme 
Court  was  not  limited  in  the  manner 
that  the  jnriadietioo  of  the  High 
OourtB  is  limited:  8»  Charter  of  Sup- 
reme Conrty  1774,  oL  13 :  1  Smoult  ft 
Ryan's  Rake  and  Orders,  pp.  9—11 ; 
it  had  the  power  of  deahng  with  land 
OQt  of  Calcntta  i  See  Doe  d,  Cohin 
Y.  Bamaay,  Morton,  148;  Doe  d. 
HtirlaU  Milter  v.HiUer,ih.,l8Z  I  Doe 
d.  Bampkm  y.  Petumber  MuUick, 
Bign.,  24;  Doe  d,  Mvddooeoodun  Does 
V.  Mohender  LaU  Khan,  2  Bool.,  40 ; 
Doe  d,  OhuUoo  Sieh  Jemadar  v.  Sub- 
beteur  Sein,  ib.,  161 ;  Dorab  Aly  Khan ; 
▼.  jroAeenuftfeem  1.  L.  R.,  I  Cal.,  66 ; 
Taramoney  Douee  ▼.  Kithtoyovind 
Sein,  2  Morley's  Digest,  61. 

*  De$u)naih  Sreemtmey  v,  C.  S,  Hogg, 
1  Hyde.  141  (1862,  1863). 

•  With  respect  to  the  jorisdiotion 
oi  the  Hig^  Coort,  Am  24  ft  26  Vic, 
c  104,  a.  9;  Letters  Patent,  1862 
(Calcutta),  ss.  11—21 ;  Letters  Patent, 
1866  (Calcutta),  ss.  11^21 ;  as  to  the 
Letters    Patent    for  the  other  Preai. 


dency  High  Courts,  See  p.  4,  note  6, 
ante.  Letters  Patent,  1866  (Allahabad), 
ss.  9—14.  As  to  the  CSiief  Court  of 
the  Punjab,  See  Acts  XVH  of  1877, 
XVIII  of  1884 ;  and  as  to  the  Civil 
Courts  of  the  Provinces,  Su  Act  Xtl 
of  1887  (Bengal,  N.-W.  P.  and  Assam 
CSvil  0>urts),  ss.  18,  19;  Act  XIV  of 
1869  (CivU  Courts,  Bombay),  ss.  7,  12, 
16,  24;  Act  lU  of  1873  (CivU  Courts, 
Madras),  s.  12.  As  to  the  jurisdiction 
of  Mamlatdars  to  issue  Injunctions, 
See  Demti  Molabhai  Bapubhai  v.  Keeh- 
avbhai  KWferbhai,  L  L.  R.,  12  Bom.^ 
419  (1887);  (Mabbhai  Oopatiji  v. 
Jinabhai  Ratanji,  I.  L.  R.,  13  Bom., 
213  (1888);  ChifUamanrav  Narayan 
OoU  V.  Bala,  I.  L.  R.,  14  Bom.,  17 
(1889);  Nemava  v.  Devandrappa,  I. 
L.  R.,  16  Bom.,  177  (1890),  and  Bom- 
bay  Act  III  of  1876. 

•  Act  XV  of  1882,  8.  Id,  cL  (»). 
[The  Small  Cause  Court  shaU  have 
no  jurisdiction  in  suits  to  retain  an 
injunction.] 
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and  Provincial  Small  Cause  Courts.  The  Presidency 
High  Courts  have,  in  addition  to  the  powers  grant- 
ed by  the  Code  and  Specific  Belief  Act,  inherited  the 
equitable  jurisdiction  of  the  Supreme  Courts,  which  were 
in  their  turn  generally  invested  with  the  power  and 
authority  of  the  Court  of  Chancery .^^  But  the  Civil 
Procedure  Code  has  laid  down  with  precision  the  cases  in 
which  the  Mofussil  Courts  can  grant  Injunctions  and  their 
jurisdiction  is  not  lightly  to  be  extended  in  this  respect.^ 
The  jurisdiction  may  be  exercised  either  by  Courts  of 
first  instance  or  Courts  of  Appeal.  Under  the  Code  of 
Civil  Procedure,  once  a  suit  has  been  dismissed  the  Court 
dismissing  it  is  functus  officio,  save  that  it  may  stay  exe- 
cution of  its  own  decree  or  order  for  costs.  On  such 
dismissal  an  Injunction,  which  has  been  granted,  comes 
to  anend.^  An  application,  therefore,  made  to  a  Court  of 
first  instance  after  dismissal  of  the  suit,  but  before  appeal 
filed,  asking  that  the  Receiver  may  be  restrained  from 
parting  with  funds  in  his  hands  pending  an  appeal,  can 
not  be  granted.*  The  Court  of  first  instance  has  there- 
fore no  jurisdiction  to  maintain  an  Injunction  after  the 
claim  is  dismissed,  or  until  an  appeal   shall    have  been 


•  Act  IX  of  1887,  B.  16.  sched.  ii. 
ol.  17  [a  suit  to  obtain  an  injunotion 
is  excepted  from  the  cognisance  of  a 
Court  of  Small  Causes]:  as  to  the 
power  to  invest  District  or  Subordi- 
nate Judges  or  Munsiffs  with  Small 
Cause  Court  Jurisdiction,  See  Act  XII 
of  1887,  s.  26  (Bengal,  N.  W.  P.  and 
Assam  Civil  Courts);  Act  XIV  of 
1869,  8.  28  (Civil  Courts,  Bombay); 
Act  in  of  1873,  s.  28  (Civil  Courts, 
Madras). 

•  V.  atUe^  p.  6,  notes  (b)  and  (4). 

•  Jotfnarain  Geeree  v.  ShibperMd 
<3ure€,  6    W.  R.,  Misc.,   1.  3  (1866). 


See  remarks  as  to  the  applicability 
of  proceedings  in  equity  to  Mofussil 
Courts,  ib.,  and  Roy  LuchmijnU  Singh 
Bakadoor  v.  Seereiary  of  SkOe  far 
India,  11  B.  L.  R..  App.,  27,  28  (1873). 

*  Yamin-xtd-Douflah  v.  Ahmed  AH 
Khan,  I.  L.R.,  21  CaL,  661  (1894); 
Shaikh  Moheeooddeen  v.  Shaikh  Ahmed 
Hoseien,  14  W.  R.,  384,  386(1870); 
Ooasain  Money  Puree  v.  Gour  Perahad 
Singh,  h^  Kn  Cal.,  146  (1884); 
Ram  Chand  v.  Pitam  Maly  I.  L.  R.,  10 
AIL,  506  (1888). 

•  Yamin-vd'Dowlah  v.  Ahmed  AH 
Khan,  supra. 
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lodged,  or  after  the  appeal  has  been  admitted  during 
the  pendency  of  the  appeal.^  Nor  a  fortiori  when  suit 
for  an  Injunction  is  dismissed  can  the  Court  which  dis- 
misses such  suit  take  upon  itself  to  stay  by  Injunction 
the  execution  of  a  decree  passed  in  another  suit.'  But 
the  Appellate  Court  has  the  same  powers  in  respect  of 
granting  an  Injunction  which  the  Court  of  Original  Juris-, 
diction  has,  and  an  application  for  an  injunction  pend- 
ing appeal  should  be  made  to  it  as  being  the  Court  having 
cognisance  of  the  suit.^ 

A  suit  for  a  declaration  of  right  and  for  an  Injunction 
falls  imder  s.  7,  cl.  4,  sub-cls.  (c)  and  (d)  of  the  Court 
Fees  Act,  VII  of  1870.  The  valuation  of  the  relief  sought 
in  such  a  suit  rests  with  the  plaintiff,  and  not  with  the 
Court.  So  when  A  sued  B  and  C  (I)  for  a  declaration 
of  his  title  to  certain  property,  and  (2)  for  an  Injunction 
restraining  C  from  paying,  and  B  from  receiving,  an 
allowance  of  Rs.  2,400  a  year  out  of  the  income  of  the  pro- 
perty in  dispute  ;  A  valued  each  of  the  reliefs  sought  at 
Rs.  130,  and  affixed  a  Court  Fee  Stamp  of  Rs.  20  to  the 
plaint.  The  Court  of  first  instance  rejected  the  plaint  as 
insufficiently  stamped,  holding  that  the  claim  for  the 
Injunction  sought  should  have  been  valued  at  ten  times 
the  annual  allowance  paid  by  C  to  £,  as  provided  by 
s.  7,  cl.  2  of  Act  VII  of  1870.  On  appeal  to  the  High  Court, 
it  was  held  that  the  suit  fell  under  s.  7,  cl.  4,  sub-cls. 
(c)  and  (d)  of  the  Court  Fees  Act,  and  that  the  plaintiff 
had  a  right  to  put  his  own  valuation  on  the  relief  sought ; 


1  See  cases  cited  in    note    (4),  last  Money  Puree  v.  Gour  Perahad   Singh, 

page.  supra,     149 ;   KirfM    Dayal   v.    Ban 

•  QosMin  Monty  Puree  v.  Ocw  Per-  Kishari,  I.  L.  R.,  10  All,  80  (1887) ; 

shad  Singh,  supra.  Kanahi  Ram  v.  Biddya  Ram,  I.  L.  B.» 

•Shaikh    Moheeooddeen  v.   ShaiUi  1 AU.,  549,     551     note    (1878);    See 

Ahmed  HoMein,  supra,  385 ;  Oosaain  Civ.  Pr.  Code,  ss.  582,  587,  592  608. 
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it  was  keUr  ftbo.  that  the  order  rejecting  the  plaint  a» 
insuffieiently  stamped  was  appealable.' 

In  reapect  of  the  gubject-maiter  of  an  Injunction,  the 
latter  should,  when  granted,  be  strictly  confined  to  the 
property  in  dispute.  When,,  therefore,  the  property  in 
dispute  in  a  suit  was  not  the  entire  moveable  and  im- 
IpoYeable  property  in  the  possession  of  the  defendant, 
but  the  half  share  to  which  the  plaintiff  laid  claim,  a 
Court  was  JiM  to  have  acted  beyond  its  powers  in  grant- 
ing an  Injunction  and  in  appointing  a  Receiver  in  respect 
of  the  entire  property  in  the  hands  of  the  defendant  and 
not  merely  of  the  share  claimed  by  the  plaintiff.^  It 
has,  however,  been  held  that  in  a  suit  for  partition  of  a 
-oint  estate  the  Court  has  jurisdiction  to  place  the  whole 
of  the  joint  estate  out  of  which  the  plaintiff  seeks  to  have 
his  share  partitioned  in  the  hands  of  a  Receiver,  and  to 
order  that  the  latter  shall  be  at  liberty  to  raise  money 
on  the  security  of  the  whole  of  such  joint  estate. "^  The 
Court  must  have  jurisdiction  in  respect  of  the  subject- 
matter  to  which  the  Injunction  refers.  Jurisdiction  to 
grant  an  Injunction  may  be  excluded  by  s.  56  of  the 
Specific  Relief  Act  or  by  the  provisions  of  some  other  Act.* 
Thus  under   the   former   Act   an   Injunction  cannot  be 

1  Sardar  Stngji  ▼.   Oanpal    Singji,  ubility,**  per  Phear,  J. 
I.  L.  R.,  17  Bom.,  M  (1892).    See  Bai  •  PoreskmUh  Mooter jee    v.    Omerta 

Amba  ▼.  Pranjivandas  DuUabh  Ram,  Navih  Mitter,   I.  L.  R..  17  Gal..  614 

I.L.R.,  19  Bom.,    198,    201    (1894);  (1890). 

cf.   Sardar  Singji  v.    Ganpai  Singji,  *  Mahip  Singh  v.  Choiu,  I.  L.  R.,  & 

I.  L.  R.,    14   Bom.,   395  (1889).  AU.,  429,  430  (1883),  e.^.,  by  the  pro- 

3  Joynarain    Otene    y.     Shibpersad  viaiom  of  8.  96  of  Act  XII  of  1881  (N.- 

Geeree,  6  W.  R.,  Misc.,   1   (1866) ;  but  W.  P.  Rent  Act).    Section  56  of  th& 

See    next   note    and    Mun    Mohinee  Specific  Relief  Act  has  particular  re- 

DoMee-  V.   lehamoffee    Doesee^    13   W.  ference  to  perpetual  injunctions  only*. 

R,  60  (1870),  where  it  was  said   that  bat   the  general  prinoiplea  respecting 

"To  appoint  a  receiver  and  to  issue  the  grant  of  aU  injunctions  are  to  be 

an  injunction   which   shall   affect    an  sought    for    in    this    Act.  -  ▼.    anle^ 

undirided  half  share  only  is  an  impos-  p.  7. 
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gnmted  to  gtaj  a  judicial  prooeeding  pending  at  the 
institatioa  of  the  suit  in  which  the  Injunction  is  sought, 
unless  such  restraint  is  necessary  to  prevent  a  multiplicity 
of  proceedings ;  nor  to  stay  proceedings  in  a  Court  not 
subordinate  to  that  from  which  the  Injunction  is  sought  \^ 
nor  to  stay  proceedings  in  any  criminal  matter.'  And 
indeed,  as  has  been  already  observed/  the  Court  has  no 
jurisdiction  to  interfere  by  Injunction  in  matters  merely 
criminal  or  merely  immoral,  which  do  not  effect  any 
right  to  property.  Nor  has  the  Court  junsdiction  to 
interfere  with  the  public  duties  of  any  department  of 
the  Qovemment  of  India  or  the  Local  Grovemment  or 
with  the  sovereign  acts  of  a  Foreign  Government  ;^ 
nor  to  rei^rain  persons  from  applying  to  any  legislative 
body  f  nor  do  matters  of  a  political  nature  come  within 
the  jnrkdiction  of  the  Court.^  And  as  the  jurisdiction 
of  the  Court  is  governed  upon  strictly  equitable  principles^ 
it  will  not,  and  is  not  empowered  to,  grant  an 
Injunction  when    the    conduct    of   the  applicant  or  his 


^  Act  I  of  1877,  H.  66  (a),  54,    cL  Dkwnmidkw  Sen  v.  Ag^a  Bonk,  I.  L. 

ie),  ilb.  {p\  [q)  I  Kerr  od  InjttnctioiM,  BL,  4  Cd.,  380  (1878) ;    Makip  Singh 

7,  8.  687.  588  ;  8tory»i  Equity  Jur.,  H  v.  Ckoht,  I.  L.  R.,  6  All ,  429  (1883), 

862-^800 ;  See  Bheer   Ckmtder  Jkoog»  Appu  v.  Bamany   L  L.  R.,     U  Mad.» 

raj  Gothanee  r.  Hogg,  Cor.  66  (1864);  426      (1801) ;       Vtnhatua       Tavker 

lMUiktm%ndaenv,8,  M,Kamvimtmu  ▼.   Bamammi  Cketiiar,  I.  L.  R.,    18 

Do99ee,  1  Ind.  Jur.  N.  8.,  0  (1866) ;  Mad.,  338  (1896) ;  See  potL 

Moron    v.    Biver    8Uam    Navigation  •  Act  I  of  1877,  •.  66»  oL  (e) ;  See 

Company,  14  fi.  L.  R.,  362,  368,  360,  pari. 

366  (1876) ;  Dkyronidhvr  Sen  v.  Agra  •  ▼.  ante ;  Kerr  on  Injunotioo*,  6  ; 

Bank,h  L.    R.,  4  CoL,  380  (1878);  SneU's  Equity,  Uth  Ed.,  p.  682. 

L  L.  R., 6(>a.,86  (1879) ; Kirpa  Dayat  •  Act  I  of  1877,  s.  66,  ol.  (cf) ;  Kerr 

v.  Bani  Kiehori,  I.  L.  R.,  10  AIL,  80,  on  Injanctioofl.  4. 

82   (1887);  Bam  Chand   DuU  v.  Wat.  «  Aot  I  of  1877,  s.  56,   cl   (c).   See 

mm  d9  Co^  1.  L.  R.,  15  CaL,  214,  220  Kerr  on   Injunottoos,   6,  7. 

(1S87) ;  Appn  v.  Baman,  L  L.  R.,  U  *  Kerr  on  Injunotions,  6  ;  Emperor 

Jfad.,426, 420,  430(1891);    Venkateea  of   Auetria    v.    Day,    3    D.  F.  &   J.. 

Tawker  v.  Bamasomi  CketOar,  1.  L.  R.,  217  ;  United  States  v.  Priokau,  2  H. 

IS  Mad.,  338  (1896),  See  poeL  ft  M.,  669,  2  Equity,  669. 

»  Act  I  of  1877,   0.  56,  oL  (6),  See 
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agents  has  been  such  as  to  disentitle  him  to  the  assist- 
ance of  the  Court  ;•  to  prevent  a  continuing  breach 
in  which  the  applicant  has  acquiesced  ;'  or,  since  an 
Injunction  is  an  exceptional  form  of  relief,  when  equally 
efficacious  relief  can  certainly  be  obtained  by  any  other 
usual  mode  of  proceeding,  except  in  case  of  breach  of 
trust ;'  or  when  the  applicant  has  no  personal  interest 
in  the  matter.*  Lastly,  when  the  subject-matter  of  the 
Injunction  is  the  breach  of  a  contract,  or  the  committal 
of  the  tort  of  nuisance,  an  injunction  cannot  be  granted 
in  the  first  place  to  prevent  the  breach  of  a  contract, 
the  performance  of  which  would  not  be  specifically  en- 
forced ;*  nor  in  the  second  to  prevent,  on  the  ground  of 
nuisance,  an  act,  which  it  is  not  reasonably  clear  will  be 
a  nuisance.* 
Theexerdfle  §  23.  '^  Under  the  Specific  Relief  Act  the  Courts  are 
b  <£™e-  ***°  given  a  discretion  to  grant  or  withhold  an  Injunction,' 
tionary.  ^  -^  England  they  have  a  discretionary  power  to  award, 

damages  in  lieu  of  an  Injunction.^    In  this  view  of   the 

1  Act  1  of  1877.  8.  66,    cl.  (•).  ill.  pott. 

(a);  LHOewJod  y.  CaiduM,  11  Prioe,  •   Act  I  of  1877,  b.  66,  ol  {g).  See 

97,  ilL  (6);  Morgan  v.  McAdam,  36  poiU 

L.     J..    Ch..    228.  ilL    (c) ;  Perry   v.  »  Act  1  of  1877,  a.  62  ;  Skadi  v.  Anup 

TnufiU,  6  Beav.,  76.  Singh,  I.  L.  R.,  12  AU.,    439    (1889). 

*  Act  I  of  1877,  8.  66,  cL  (A).  As  to  dtooretion.     See  per  Lord  Mana- 

•  Act  I  of  1877,  8.  66,  cL  (i);  ae  to  field  in  Wilke^s  case,  4  Burn.,  2639, 
the  meaning  of  •' trust*'  and  '*  trust-  cited  in  Harbuns  8ahai  v.  Bhairo  Per- 
tee,'*  V.  ib.,  s.  3.  shad  SingK  I.  L.  R..  6  Cal.,  269,  266 

*  Act  I  of  1877,  8.  66,  ol.  (k),  (1879).    See  also   remarks   in  Queen* 

•  Act  I  of  1877,  8s.  66,  cL  (/),  64 ;  Empress  v.  Chagan  Dayaram,  I.  L. 
but  see  ib.  s.  67.  In  the  matter  of  R.,  14  Bom.,  331,  344,  362  (1890),  per 
Gunput  Narain  SingK  I.  L^  R.»  1  C^-,  Jardine,  J. 

74,  78  (1876);  Nueaerwanji  Merwanji  •  Formerly  under  Ix>rd  Cairn  Act, 

Panday  v,  Gordon,  I.  L.  R.,  6  Bom.,  21  &  22  Vic  ,  c.  27,  and  now  under  the 

266,  280,  281     (1881);   Madras  Rail-  Judicature   Act,    1873.     See  Kerr  on 

way  Company  v.   Rusi,  I.  L.    R.,  14  Inj.  39,  and  The  Land  Mortgage  Bank 

Mod.,   18  (1890):   CaUianji  Harjivan  of    India    v.     Ahmjtdbhoy    Habibhoy, 

V.  Narsi  Trieum,  I.   L.  R.,   18  Bom.^  I.  L.   R.,   8   Bom.,   70,    71     (1883); 

702  (1894);  I.   L.  R.,    19  Bom.,  764  Dhunjtbhoy  CounsjiUmrigar  v.Lisboa, 

(1896)  same  case  in  appeal,   and  see  1.  L.  R.,  13  Bom.,  260,  261  (1888). 
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law,  the  Court  has  to  consider  in  each  case  not  merely 
whether  the  plaintiff's  legal  right  has  been  infringed,  or 
even  materially  infringed,  but  also  whether  under  all  the 
circumstances  of  the  case  he  ought  to  be  granted  an 
Injunction  as  the  proper  and  appropriate  remedy  for  such 
infringement."*  The  Court  has  a  discretion  to  refuse 
all  relief  or  to  refuse  an  Injunction  and  to  give  damages, 
where  these  are  the  appropriate  remedy,*  or  to  combine 
damages  with  a  Umited  Injunction.^  But  if  a  Court  re- 
fuses an  Injunction  on  the  ground  that  pecuniary  com- 
pensation is  the  plaintiff's  proper  remedy  it  ought  not 
to  dismiss  the  suit,  but  ought  either  itself  to  award  damag- 
es or  to  order  an  enquiry  as  to  damages  :^  and  when  a 
right  is  established,  as  to  an  easement,  the  plaintiff  is 
entitled  either  to  an  Injunction  or  to  damages  and  is 
not  obliged  to  accept  some  third  form  of  relief.*  This 
discretion  is  a  reasonable  discretion,  and  it  must  depend 
upon  the  special  circumstances  of  each  case<  whether  it 
ought  to  be  exercised.^  And  where  the  issue  of  an 
Injunction  is  the  subject  of  appeal,  it  is  for  the  defendant- 
appellant  against  whom  it  is  granted  to  show  that  the 
lower  Court  has  exercised  a  wrong  discretion.'  Courts  of 
Equity  have,  however,  constantly  declined  to  lay  down 
any  rule  which  shall  limit  their  power  and  discretion 
as    to  the  particular  cases  in  which   Injunctions  shall 


1  Per    Farran.    J.,    in    Ohancuham  13  Boin.,  674  (1889). 

yUhant    Sadkami    v.    Moroba    Ram  *  P«r  Jessol,   M.   R.,  iu  Ayntley  v. 

Chandra   Pat,  I.   L.    R..     18     Bom.,  Ohver,  18  Eq.,  546,  cited  in  Dhunfi' 

(1894)  at  p.  488.  bhoy  Cowasji  Umrigar  v.  Lisboa,  I.  L. 

*  The  Land  Mortgage  Bank  of  India  R.,   13  Bom.,  260,  261   (1888);  The 
▼.  Ahmedbhoy  Habibhoy,  supra,  70.  Land    Mortgage    Bank  of    India   v. 

^The  Land  Mortgage  Bank  of  India  Ahmedbhoy    Hakibhhoy,  I.  L.  R„   8 

T.  AhmtdX>hoy  Habibhoy,  sapra,  77,  91.  Bom.,  70,  71  (1883). 

*  CaUianji  Harjivan  v.  Uarsi  Tri-  *  8hadi  v,  Anup  Singh,  I.  L.  R., 
emm,  I.  L.  R.,  19  Bom.,  764  (1895).  12  AD.,  436  (1889). 

*  Kadarbhai  v.  Rahimbhai,  I.  L,  R., 
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be  granted  or  withheld  ;  for  it  is  impossible  to  foresee 
all  the  exigencies  of  society  which  may  require  their 
aid  and  assistance  to  protect  rights,  or  redress  wrongs. 
This  jurisdiction  is  manifestly  indispensable  and  should 
be  fostered  and  upheld.  At  the  same  time  its  exercise 
is  attended  with  no  small  danger  both  from  its  summary 
nature  and  its  liability  to  abuse.  It  ought  therefore  to 
be  guarded  with  extreme  caution,^  and  applied  only  .in 
very  clear  cases,  otherwise  it  may  become  a  means  of  ex- 
tensive, and  perhaps  of  irreparable,  injustice.'  In  grant- 
ing relief  the  Court  proceeds  upon  principles  of  general, 
or  particular,  application  which  will  be  found  herein- 
after discussed  in  their  appropriate  places.  Generally 
speaking,  the  Court  will  consider,  amongst  other  things 
whether  the  doing  of  the  thing  sought  to  be  restrained 
must  produce  an  injury  to  the  person  seeking  the  Injunc- 
tion ;  whether  such  Injunction  will  operate  oppressively  or 
inequitably  or  contrary  to  the  real  justice  of  the  case,  or 
will  work  an  immediate  mischief  or  fatal  injury.  It 
will  not  interfere  where  there  has  been  acquiescence  in 
the  mischief  sought  to  be  restrained  or  in  cases  of  gross 
laches  or  delay  by  the  party  seeking  the  relief  in  enforc- 
ing his  rights ;  not  to  enforce  covenants  which  ai^ 
unreasonable  and  from  which  inconvenient  consequences 
may  ensue  ;  nor  in  cases  where  its  interference  can  have  no 
effect :  nor  when  equally  efficacious  relief  can  certainly 
be  obtained  by  any  other  usual  mode  of  proceeding. 
And  even  where  the  plaintiff  has  made  out  a  case  for 
relief  the  Court  will  consider  whether  an  Injunction  is  the 

>  See  Mun  Mohiney  D<mee  v.  Icha-  by  a.  02,  Act  VIII  of  1869,  ought  to 

moyuDo98t€^  13    W.  R„  60  (1870),  be     most      cautiously       exoroued.*' 

per  Phear,  J.  :— **  I  need  hardly  say  Oliunikd  v.  Swrat  CUy  MunicipaUty, 

that  the  power  of  issuing  Injunctions  1. 1^  R.,  27  Bom.,  403  (1903). 

and  appointing  a  Receiver  pendetUe  *  Story,  Eq.  Jur.,  §  9595,  and  oases 

IU€  which  is  given  to  the  avil  Court  there  cited. 
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fit  and  appropriate  mode  of  redress  under  all  the  cir- 
cnmstances  of  the  case.' 

The  appointment  as  weU  as  the  removal  of  a  Receiver 
is  also  a  matter  which  rests  in  the  sound  discretion  of  the 
Court.* 

Reference  has  already  been  made  (t)  to  the  nature  and 
subject-matter  of  an  Injunction  regarded  by  itself,  (n) 
the  persons  in  whose  favour  and  (m)  against  whom  its 
issue  will  be  directed ;  there  still  however  remains  {iv) 
the  question  by  whom  an  Injunction  may  be  granted : 
an  enquiry  which  involves  directly  a  consideration  of  the 
Courts  which  possess  this  equitable  power,  and  ancillary 
thereto,  a  further  consideration  of  those  principles  upon 
which  this  power  is  exercised,  as  well  of  the  relief  which 
may  be  granted  in  suits  in  which  an  Injunction  is  prayed. 

§  24.  Suits  to  obtain  an  Injunction  may,  as  already 
observed,  be  entertained  by  aU  Civil  Courts,  with  the  which  an 

Inja  notion 

exception  of  Presidency  and  Provincial  Small  Cause  may  be 
Courts/  Assuming  that  the  Court  is  one  of  competent  ^'*° 
jurisdiction  and  that  those  conditions  exist  in  the 
facts  of  the  particular  case,  which  are  necessary  to  the 
exercise  of  this  jurisdiction,*  it  may  be  so  exercised  either 
by  a  Court  of  first  instance,  or  by  a  Court  of  appellate, 
or  revisional  jurisdiction  at  the  time  and  subject  to  the 
conditions  hereinafter  mentioned. 

A  Court  of  first  instance  may  grant  under  the  provi- 
sions  of  the  Code  a  temporary  Injunction  to  continue  ^fl:*"«' 
until  a  specified  time  or  until  the  further  order  of  the 


iStory^Eq.  Jut.,  §  960a.     j9ee  Act  I  22  Cal.,  459,    464,    466   (1896).     Ex- 

of  1877,  B8.  54,  66.  parte  Jijai  Amba,  L  L.  B.,   13  Mad.. 

•Act  I  of  1877,  s.  44;  Kerr  on  Re-  390    (1890)    [removal    of    Receiver.] 

oeivers,  3 ;  Sidhemeari  Dabi  v.  Ahhoy-  See  Author^e  Law  of  Receivers. 

etteari  Dabi,  L  Jj,  R.,    16   CaL,  818,  *  AnU,  p.  66. 

822,   823   (1888) ;   Chandidat   Jha   r.  *  See  ante. 
Padmanafid  Bingh  Bahadwr,    L  L.  R., 
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Court.'  This  InjanctioQ  maT  be  granted  at  any  period 
of  a  salt,'  bat  is  asaaDy  applied  for  and  obtained  by 
motion  ex  parte^  or  on  notice  after  the  presentation  of 
the  plaint,*  and  before  the  hearing  upon  the  trial.  A 
temporary  Injunction  may  be  granted  even  after  the 
hearing  and  decree.  In  the  ondermentioned  case^  which 
was  one  for  ejectment,  the  Court  granted  a  decree  for  pos- 
session of  the  land.  Plaintiff's  connsel  at  the  close  of  the 
case  stated  that  he  was  instmcted  that  the  defendant  was 
then  removing  the  materials  of  the  house  on  the  premises 
in  dispute,  and  asked  for  an  Injunction  to  restrain  the 
removal.  The  Court  granted  an  Injunction  nisi  to 
be  made  absolute  with  cost,  if  cause  were  not  shown 
against  it  within  four  days.  Cause  was  shown  by  the 
defendant  who  alleged  the  existence  of  a  custom  under 
which  he  was  entitled  to  remove  the  materials  above- 
mentioned.  The  Court  then  continued  the  Injunction, 
and  gave  leave  to  the  defendant  to  bring  a  suit  within 
two  months  to  establish  the  special  custom  aU^ed,  and 
ordered  that  in  default  of  such  suit  being  brought  (as 
it  in  fact  never  was)  the  Injunction  should  be  made 
perpetual  with  costs.  If  the  suit  is  decreed  upon  the 
merits  and  (as  only  can  then  be  done)'^  relief  by  way 
of  permanent  Injunction  is  granted,  snch  Injunction  will, 
of  course,  as  a  portion  of  snch  decree  subsist  pending,  and 


I  Act  I  of    1877,  B.  53  ;    Civ.    Pr.  to  be  practically  instituted,  and  as  the 

Code,  m.  492,    493.  i^tsue  of  the  injunction  is  made  depen- 

*  Act  I  of  1877.  8.   53.  dent  upon  its  fulfilment,  there  would 

*  According  to  English  practice  9  rem  to  be  no  objection  to  the  adop> 
in  an  urgent  case  an  inlerim  injunc-  tion  of  this  practice  in  Indian  Courts, 
tion  may  be  granted  before  bill  filed  In  other  than  urgent  cases  the  role 
on  the  plaintiffi  undertaking  to  file  the  in  England,  as  in  this  country,  is 
bill  at  onoe ;  ThonUa  v.  Shoines,  16  that  the  statement  of  daim  or  plaint 
Eq  ,  126 ;  Carr  ▼.  Moriee,  16  Eq.,  125.  must  be  first  filed,  Kerr,  Inj.,  612. 
See  Eden,  Inj.,  45.48,  320 ;  Drewry.  *  Dogakhund  Laha  ▼.  Bhoynb- 
Inj.,  346,  360—362,  364.  As  upon  noA  Khdtry,  Cor.,  117  (1864). 
4uch  undertaking  the  suit  may  be  said  »  Act  I  of  1877,  s.  53. 
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its  operation  will  not  be  stayed  by  reason  only  of  an  ap- 
peal. When  a  decree  has  been  made  and  fully  carried 
out  in  a  cause,  the  cause  is  out  of  Court  and  a  motion  for 
Injunction  cannot  be  made  in  that  cause,  although  there 
may  be  ample  ground  for  sustaining  it  in  a  new  cause. ^ 
A  perpetual  Injunction  is  final,  and  it  is  not  necessary 
to  revive  it  upon  the  death  of  either  of  the  parties,  in 
order  to  keep  it  on  foot ;  for  if  so  it  would  in  effect  be 
decreeing  a  perpetual  suit.'^  And,  if  a  suit  for  an  Injunc- 
tion is  dismissed,  any  temporary  Injunction  which  may 
have  been  granted  comes  to  an  end.^  The  power  of  the 
Court  in  such  matters  extends  only  over  the  subject- 
matter  of  the  suit,  and  therefore  when  the  suit  comes 
to  an  end  and  when  there  can  be  no  longer  any  decree 
to  satisfy,  or  any  property  coming  to  the  plaintiff  in  that 
suit,  there  can  be  no  further  ground  for  the  continuance 
of  an  Injunction  or  like  measure.  The  Court,  which 
dismisses  such  a  suit,  becomes  functus  officio,  save  that  it 
may  stay  execution  of  its  own  decree  or  order  for  costs. 
An  application,  therefore,  as  in  the  case  cited  in  the  next 
paragraph,  made  to  a  Court  of  first  instance  after  dis- 
missal of  the  suit,  but  before  appeal  filed,  asking  that  a 
Receiver  may  be  restrained  from  parting  with  funds  in 
his  hands,  pending  an  appeal,  is  not  within  the  jurisdic- 
tion of  such  Court  to  grant.  But  the  dismissal  of  the 
action  does  not  prevent  the  plaintiff  from  bringing 
another  for  the  same  purpose  under  a  different  set  of 
circumstances*  or  upon  new  facts.'' 


»  Ford    V.    Compton,    1   Cox,    296,  •  v.    post. 

Drewiy,     Inj.,    300.  *   Mayor    of    Liverpool    v.    Chorley 

•  Asktw    V.    Townsend,     2     Dick.,  WaUr  Works  Co.,  2  D.  M.  &  G.,  862  ; 

471,    cit.    in    Morgan    v.    Scudamore,  Vastelli  v.  Cork,  7  Ha.,  89,  99.  . 

2  Yes.,  316;    Yexmans  v.  KUmftgton,  »  AU.-Oen.    v.    8hefJieU    Qaa     Co., 

1   Dick..  371.     Aa  to  abatement.  See.  3   D.    M.  &  G.,  304,  341. 
Kerr,  Inj.,  636 ;  Eden.  Inj.,  129,  130. 
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Yamin-ud.  The  powers  of  the  Court  of  first  instance  was  the  sub- 

Doulahv.Ah-  ^  .  ^r        -         y  t\      i 

med  Alt  ject   of  Qiscussion  m  the  recent  case  of    Yamtn-vd-Doul- 

ah  V.  Ahmed  Alt  Khan,^  a  suit,  the  object  of  which  was 
to  set  aside  the  decree  in  a  former  suit  between  the  same 
parties  purporting  to  be  a  consent-decree  and  which  was 
dismissed  with  costs,  it  being  held  that  the  compromise 
embodied  in  the  decree  was  binding  upon  all  the  parties 
to  the  suit.  An  application  was  then  made  by  the  plain- 
tiffs in  this  suit  for  an  order  to  prevent  the  disposal, 
pending  an  appeal,  of  funds  in  the  hands  of  the  Receiver 
appointed  in  the  former  suit,  and  the  question  arose 
whether,  under  the  circumstances,  the  Court  had  juris- 
diction to  make  the  order  asked  for.  Various  English 
authorities  were  cited  and  dealt  with  in  the  judgment. 
In  the  case  of  Wilson  v.  Church,^  where  an  action  had 
been  dismissed  by  a  Divisional  Court,  it  was  held  by  Sir 
George  Jessel,  M.  R.,  with  the  concurrence  of  Brett  and 
Cotton,  LL.  J.,  that  that  Court  had  no  jurisdiction  to 
entertain  an  application  for  an  Injunction  to  prevent 
funds  in  the  hands  of  trustees  from  being  parted  with 
pending  an  appeal,  and  that  such  an  application  could 
only  be  made  to  the  Court  of  Appeal.  In  the  later  case 
of  Otto  V.  Lindford,^  where  an  action  had  been  dismissed 
with  costs,  it  was  held  by  the  Court,  consisting  of  the 
same  Judges  who  had  decided  the  former  case,  that  the 
Divisional  Court  had  jurisdiction  pending  an  appeal  to 
stay  proceedings  for  costs  under  the  order  of  dismissal 
and  that  that  question  differed  entirely  from  the  ques- 
tion which  had  been  determined  in  the  previous  case  of 
Wilson  V.  Church.  It  was  held  that  the  practical  result 
of  these  two  cases  was  to  establish  the  rule  that,  when 


»  I.  L.   R,   21  Cal,  661   (1894).  •  L.  K.,  18  Ch.  U,  394. 

•  L.  R.,  11  Ch.  D..  670. 
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an  action  has  been  dismissed  with  costs,  the  Court  of  first 
instance  can,  pending  an  appeal,  stay  proceedings  for 
costs,  under  the  order  of  dismissal,  but  that  it  cannot, 
pending  an  appeal,  restore  and  maintain  by  a  further 
order  the  state  of  things  which  existed  previous  to  the 
dismissal  of  the  action.  In  this  country  the  power  which 
the  English  Courts  have  of  staying  proceedings  for  cost« 
under  an  order  of  dismissal  is  given  by  section  545  of  the 
Civil  Procedure  Code.  No  doubt  in  the  case  of  Polini 
V.  Grayy^  the  Court  of  Appeal,  consisting  of  the  same 
Judges  who  decided  the  other  cases  to  which  reference 
has  been  made  assisted  by  Lord  Justice  James,  though 
it  dismissed  the  suit  which  had  been  brought  for  estab- 
lishing the  claimants'  right  to  share  in  a  fund,  yet,  on  a 
subsequent  application,  made  an  order  for  preserving 
the  fund  pending  an  appeal  to  the  House  of  Lords.  But 
there  were  in  that  case  circumstances  which  serve  to 
distinguish  it  from  the  preceding  case  of  Wilson  v.  Churchf 
one  of  the  circumstances  being  that,  in  order  to  enable 
an  application  to  be  made  for  an  interim  Injunction,  the 
Court  stayed  the  drawing  up  of  the  order  of  dismissal. 
But  apart  from  this,  it  is  sufficient  that  in  the  later  case 
of  Otto  V.  Lindfordj  the  case  of  Wilson  v.  Church  is  ex- 
pressly referred  to  and  is  treated  as  a  continuing  authori- 
ty. It  was  held  therefore  that,  reading  the  case  of  Polini 
v.  Gray,  with  the  later  case  of  Otto  v.  Lindford,  the  proper 
conclusion  was  that  the  jurisdiction  exercised  by  the 
Appeal  Court  in  the  former  case  must  be  taken  to  be  a 
jurisdiction  of  an  exceptional  and  limited  character,  and 
one  which  is  confined  to  the  Appeal  Court  in  matters 
which  are  appealed  or  intended  to  be  appealed  to  the 
House  of   Lords.*    No  procedure  exists  under  which  an 

•  L.  R.,    12   Ch.    D.,    438.  •  See   Hamill  v.    LiUey,    L.  R.,   19 

Q.  B.  D.,  83. 
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Yamin-ud.  The  Dowcrs  of  the  Court  of  first  instance  was  the  sub- 

med  Alt  ject    of  discussion  in  the  recent  case  of    Yamtn-ud'Doul' 

ah  V.  Ahnied  Ah  Khan,^  a  suit,  the  object  of  which  was 
to  set  aside  the  decree  in  a  former  suit  between  the  same 
parties  purporting  to  be  a  consent -decree  and  which  was 
dismissed  with  costs,  it  being  held  that  the  compromise 
embodied  in  the  decree  was  binding  upon  all  the  parties 
to  the  suit.  An  application  was  then  made  by  the  plain- 
tifiEs  in  this  suit  for  an  order  to  prevent  the  disposal, 
pending  an  appeal,  of  funds  in  the  hands  of  the  Receiver 
appointed  in  the  former  suit,  and  the  question  arose 
whether,  under  the  circumstances,  the  Court  had  juris- 
diction to  make  the  order  asked  for.  Various  English 
authorities  were  cited  and  dealt  with  in  the  judgment. 
In  the  case  of  Wilson  v.  Church,^  where  an  action  had 
been  dismissed  by  a  Divisional  Court,  it  was  held  by  Sir 
George  Jessel,  M.  R.,  with  the  concurrence  of  Brett  and 
Cotton,  LL.  J.,  that  that  Court  had  no  jurisdiction  to 
entertain  an  application  for  an  Injunction  to  prevent 
funds  in  the  hands  of  trustees  from  being  parted  with 
pending  an  appeal,  and  that  such  an  application  could 
only  be  made  to  the  Court  of  Appeal.  In  the  later  case 
of  OUo  V.  Lindford,^  where  an  action  had  been  dismissed 
with  costs,  it  was  held  by  the  Court,  consisting  of  the 
same  Judges  who  had  decided  the  former  case,  that  the 
Divisional  Court  had  jurisdiction  pending  an  appeal  to 
stay  proceedings  for  costs  under  the  order  of  dismissal 
and  that  that  question  differed  entirely  from  the  ques- 
tion which  had  been  determined  in  the  previous  case  of 
Wilson  V.  Church.  It  was  held  that  the  practical  result 
of  these  two  cases  was  to  establish  the  rule  that,  when 


»  L  L.   R.,   21  Cal.,  561   (1894).  ■  L.  K.,  18  Ch.  D.,  394. 

•  U  R..  11  Ch.  D.,  576. 


INJUNCTIONS   GENERALLY.  67 

an  action  has  been  dismissed  with  costs,  the  Court  of  first 
instance  can,  pending  an  appeal,  stay  proceedings  for 
costs,  under  the  order  of  dismissal,  but  that  it  cannot, 
pending  an  appeal,  restore  and  maintain  by  a  further 
order  the  state  of  things  which  existed  previous  to  the 
dismissal  of  the  action.  In  this  country  the  power  which 
the  English  Courts  have  of  staying  proceedings  for  costs 
under  an  order  of  dismissal  is  given  by  section  545  of  the 
Civil  Procedure  Code.  No  doubt  in  the  case  of  Polini 
V.  Gray,*  the  Court  of  Appeal,  consisting  of  the  same 
Judges  who  decided  the  other  cases  to  which  reference 
has  been  made  assisted  by  Lord  Justice  Jame:),  though 
it  dismissed  the  suit  which  had  been  brought  for  estab- 
lishing the  claimants'  right  to  share  in  a  fund,  yet,  on  a 
subsequent  application,  made  an  order  for  preserving 
the  fund  pending  an  appeal  to  the  House  of  Lords.  But 
there  were  in  that  case  circumstances  which  serve  to 
distinguish  it  from  the  preceding  case  of  Wilson  v.  Church* 
one  of  the  circumstances  being  that,  in  order  to  enable 
an  application  to  be  made  for  an  interim  Injunction,  the 
Court  stayed  the  drawing  up  of  the  order  of  dismissal. 
But  apart  from  this,  it  is  sufficient  that  in  the  later  case 
of  Otto  V.  Lindford,  the  case  of  Wilson  v.  Church  is  ex- 
pressly referred  to  and  is  treated  as  a  continuing  authori- 
ty. It  was  held  therefore  that,  reading  the  case  of  Polini 
v.  Gray,  with  the  later  case  of  Otto  v.  Lindford,  the  proper 
conclusion  was  that  the  jurisdiction  exercised  by  the 
Appeal  Court  in  the  former  case  must  be  taken  to  be  a 
jurisdiction  of  an  exceptional  and  limited  character,  and 
one  which  is  confined  to  the  Appeal  Court  in  matters 
which  are  appealed  or  intended  to  be  appealed  to  the 
House  of   Lords.*    No  procedure  exists  under  which  an 

•  L.  R.,    12   Ch.    D.,   438.  •  See   HamiU  v.    LilUy,    L.  R,   19 

Q.  B.   D.,  83. 
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application  for  an  interim  Injunction  can  be  made  to 
the  House  of  Lords  direct.  The  jurisdiction  exercised 
by  the  Appeal  Court  in  Polini  v.  Gray,  in  respect  of  an 
application  which  could  not  be  made  to  the  higher 
tribunal,  was  therefore  one  strictly  of  necessity.  The 
other  cases  which  were  cited  in  support  of  this  applica- 
tion, of  which  Brewer  v.  Yorke^  may  be  referred  to  as  an 
example,  deal  with  the  power  of  the  Court  to  stay 
execution  of  its  own  order,  and  were  held  to  have  no 
bearing  on  the  present  question. 

A  point  was  especially  made  of  the  fact  that  in  this 
case  no  appeal  had  as  yet  been  filed,  and  that  the  filing 
of  the  appeal  had  been  purposely  delayed  in  order  to 
admit  of  the  present  application  being  made  to  the 
Court  of  first  instance.  In  Wilson  v.  Church  it  is  true 
an  appeal  would  seem  to  have  been  filed,  which  was 
followed  by  an  application  to  the  Appellate  Court  for  an 
Injunction.  But  this  distinction  was  held  to  be  immate- 
rial. For  the  decision  in  Wilson  v.  Church  proceeded 
on  the  ground  that  the  Court  of  first  instance  had  no 
power  to  interfere,  not  because  an  appeal  had  been  filed, 
but  because  the  suit  had  been  dismissed.  It  was  further 
held  that  under  the  Civil  Procedure  Code,  once  a  suit 
has  been  dismissed,  the  Court  dismissing  it  is  functus 
officio^  except  that  it  may  stay  execution  of  its  own 
decree  or  order  for  costs.  Its  jurisdiction  extends  no 
further  in  regard  to  a  suit  which  has  ceased  to  be  a 
pending  suit.*^  This  view  is  (as  was  pointed  out  in 
the  judgment)  supported  by  the  earlier  Indian  cases 
which   were   then   cited,   viz.,  Moheeooddeen    v.   Ahmed 


'  L.  R.,  20  Ch.   D.,  669.  v.  Pulgford,  2  Beav.,70.  [If  the  action 

*  Yamin-vd'Dotdah    v.    Ahmed   AH  is   dioinissed  the   injunction   goes   of 

Khan,    I.   L.   R..  21  Cttl,  561,  6G3—  course.     A   motion    or    order    for    its 

665   (1894),    per  Sale,   J.     See   Orecn  dissolution    is    not   necessary.] 
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HoMein,^  and  Gossain  Money  Puree  v.  Guru  Perahad 
Singh}  The  application  for  an  Injunction  was  in 
consequence  refused  with  costs. 

If  therefore  the  Court  of  first  instance  has  before^ 
appeal  no  jurisdiction  to  continue,  and  maintain*  or  to 
grant*,  an  Injunction  after  the  claim  is  dismissed,  and 
until  an  appeal  shall  have  been  lodged  or  pending  the 
appeal,  it  has  no  jurisdiction  affer^  the  appeal  has  been 
admitted  to  issue  an  Injunction  during  the  pendency  of 
the  appeal.  Nor  a  fortiori  when  a  suit  for  an  Injunc- 
tion is  dismissed  can  the  Court,  which  dismisses  such 
suit,  take  upon  itself  to  stay  by  Injunction  the  execution 
of  a  decree  passed  in  another  suit.  So  in  Gossain 
Mon^  Puree  v.  Guru  Pershad  Sin^h'^  a  rule  was  made 
absolute  which  had  been  applied  for  under  the  following 
circumstances  : — 

One  Gossam  Money  Puree  had  obtained  a  decree  Oossain  Mo- 
against  one  Chucka  Smg  in  the  Gya  court,  dated  the  30th  ourn  Per^haH 
August  1880,  by  which  the  sale  of  certain  property, 
which  had  been  mortgaged  to  him  by  Chucka  Sing, 
was  ordered  to  be  made.  That  decree  had  been  confirmed 
by  the  High  Court.  Chucka  was  the  father  of  a 
Mitakshara  family ;  and  after  this  decree  had  been  ob- 
tained his  sons  brought  another  suit  to  have  it  declared 
that  they  were  entitled  to  certain  shares  in  the  property 
which  had  been  ordered  to  be  sold  and  which  Chucka 
Sing  had  no  right  to  mortgage.  Meanwhile  the  mort- 
gagee, the  plaintiff  in  the  first  suit,  proceeded  to  exe- 
cute his  decree  ;  but  the  plaintiffs  in  the  second  suit  (the 


»  14  W.   R..  3R4  (1870).  (J«70). 

»  I.   T^  R..    11    Cnl..    146   (1884).  »    Ynmin-ud-Dnulah    v.    Ahmfd    AH 

•  Yamin-ud-Dowlah   v.    Ahmed   AH  Khan,   supra. 

Khan,   fiupra.  *  Shaikh     yft>hrt)iKl,!rn\    v.     Shaikh 

*  Shaikh    Mohftonddeen    v.      Shaikh  Ahwfd   Unix  in,    siifir.i. 

Ahmed  Hosscin,  U   VV.  R.,   384,   liSry  '  1.  L.   U.,   II   Cul.,    11«  (IvSlJ. 
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sons)  applied  for  and  obtained  an  interim  Injunction 
from  the  Subordinate  Judge  against  the  plaintiff  in  the 
first  suit,  restraining  him  from  selling  the  property,  un- 
til the  second  suit  should  have  been  heard  and  decided. 
On  the  20th  of  December  1883  that  suit  came  on  to  be 
heard  and  was  decided  against  the  plaintiffs  (the  sons 
of  Chucka  Sing) ;  whereupon,  on  the  30th  of  January 
1884,  the  plaintiff  in  the  first  suit  (the  mortgagee) 
applied  for  execution  against  the  mortgaged  property, 
and  the  usual  sale-proclamation  was  issued.  The  plain- 
tiffe  in  the  second  suit,  however,  who  had  appealed  from 
the  decree  which  had  been  made  against  them  applied 
for  and  obtained  from  the  Subordinate  Judge,  on  the 
14th  of  May  1884,  a  further  Injimction,  restraining  the 
plaintiff  in  the  first  suit  from  executing  his  decree,  until 
the  appeal  in  the  second  suit  should  have  been  heard. 
A  rule  was  then  obtained  in  the  High  Court  by  Gossain 
Money  Puree  calling  upon  the  sons  of  Chucka  Sing 
to  show  cause  why  the  order  of  the  14th  May  1884  should 
not  be  set  aside.  The  rule  was  obtained  upon  the  ground 
(amongst  others)  that  the  Subordinate  Judge  had  no 
right,  under  the  circumstances  to  grant  the  Injunction, 
inasmuch  as  he  had  decided  against  the  claim  of  the 
plaintiffs  in  the  second  suit,  and  had  nothing  to  do  with 
the  appeal  to  the  High  Court. 

It  was  contended  on  behalf  of  the  plaintiffs,  that  by 
analogy  to  section  546  of  the  Code  of  Civil  Procedure, 
the  Subordinate  Judge,  if  he  considered  it  right  and 
equitable,  had  jurisdiction  to  stay  execution  in  the  other 
suit,  until  the  appeal  to  the  High  Court  had  been  heard. 
It  was  held,  however,  that  section  546  had  nothing  to 
do  with  the  question  before  the  Court,  and  that  section 
only  related  to  staying  proceedings  in  execution  by  the 
Court  which  passed  the  decree  in  which    the  proceedings 
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are  pending.  That  Court  has  a  right  under  certain 
circumstances  and  subject  to  certain  conditions,  to  stay 
the  execution  of  its  own  decrees  while  those  decrees  are 
under  appeal. 

But  in  the  present  case  the  lower  Court  had  taken 
upon  itself  in  this  suit  to  stay  the  execution  of  a  decree, 
which  had  been  pronounced  by  the  High  Court  in  another 
suit.  It  was  held  that  the  Subordinate  Judge  had  in 
point  of  law  no  power  to  deal  with  the  proceedings  in 
that  other  suit  at  all.  He  had  a  right,  whilst  the  ques- 
tion in  this  suit  was  awaiting  trial,  to  restrain  the  de- 
fendants by  an  interim  Injunction  from  enforcing  his 
decree  in  the  former  suit.  That  he  might  do  by  an  order 
upon  the  defendarUs  personally.  But  as  soon  as  those 
questions  were  decided  against  the  plaintiffs,  the  Sub- 
ordinate Judge  had  no  right  to  restrain  the  defendant 
further,  upon  the  mere  possibility  of  the  Appellate  Court 
reversing  his  decree  ;  and  it  is  clear  that  he  had  no  right 
to  do  so  under  the  section  of  the  Code  upon  which  he 
appeared  to  have  acted. 

It  was  observed  in  conclusion  that,  if  any  Court  had  a 
right  to  grant  an  Injunction  at  that  stage,  it  would  be 
the  Court  of  Appeal,  but  that  it  was  no  part  of  the  Court's 
present  duty  to  decide  whether  any  Court  had  such 
a  power,  or  still  less  that,  having  the  power,  it  ought  to 
exercise  it.  The  Appellate  Court,  however,  held  that  the 
Court  below,  having  made  a  decree  against  the  plaintiffs, 
had  no  right,  in  aid  of  the  plaintiffs,  to  restrain  the 
defendant  from  proceeding  in  the  other  suit,  and  accord- 
ingly the  rule  was  made  absolute  with  costs.* 

A  Court  of  first  instance  may,  however,  review  its  own 
decree   and  order,^  or    stay  the   execution  of  its  own 

'  Goamin    Money    Puree    v.     Ourii        (1884). 
Penhad8in<jh,l.L.R,,    11    Cal.,    14H  »  Civ.  Pr.  Code,  e.  623. 
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decree.^  Execution  of  a  decree  is  not  stayed  solely  by 
reason  of-  an  appeal,  but,  if  an  application  be  made  for 
stay  of  execution  of  an  appealable  decree  before  the 
.  expiry  of  the  time  allowed  for  appealing  therefrom,  the 
Court  which  passed  the  decree  may  for  sufficient  cause 
order  the  execution  to  be  stayed,  provided  it  is  satisfied 
that  substantial  loss  may  result  to  the  party  applying  for 
stay  of  execution  unless  the  order  is  made,  that  there 
has  been  no  unreasonable  delay,  and  that  security*  has 
been  given  by  the  applicant.^  The  usual  course  is  to  stay 
proceedings  pending  an  appeal  only  when  the  proceedings 
would  cause  irreparable  injury  to  the  appellant.  Mere 
inconvenience  and  annoyance  is  not  enough  to  induce  the 
Court  to  take  away  from  the  successful  party  the  benefit  of 
his  decree.*  The  Court  may,  however,  stay  the  execution 
of  a  decree  and  suspend  the  operation  of  a  Injunction 
given  thereby,  if  there  be  danger  of  irreparable  mischief 
being  done  in  the  meantime.^ 
(ii)  Courts  of  The  Appellate  Court  has  the  same  power  in  respect  of 
dtcHon.  granting    an    Injunction    which    the    Court   of    original 

jurisdiction  has.  If  therefore  a  party  whose  suit  has  been 
dismissed  desires  to  have  any  measure  taken  for  the  pre- 
servation of  the  property  or  right  which  he  claims,  he  is 
at  liberty  after  filing  his  appeal  to  apply  to  the  Appel- 
late Court  which  has  authority  to  make  such  an  order 
and  which  will,  on  a  proper  case,  restrain  the  act  com- 
plained of  pending  the  determination  of  the  appeal.®    The 

"  Civ.  Pr.  Code,  s.  545.  •  Walford  v.    Walford,   L.  R.,  3  Ch. 

»  See,   however.   Civ.    Pr.   Code,  h.  App.,  812,  814,  per  Sir  W.  Page  Wood, 

647,   according   to  the   provisions    of  L.  J. 

which    no   Rccurity   is   required    from  •  /,/.  ;     Rorkell    v.     Whiticorth,    19 

Government  or  public  officers.  \\\  R.   (Eng.),   H04,   807. 

•  Civ.  Pr.  Code,  s.  545,    as  to    sc-  •  Shaikh    Mohecooddcen  v.     Hhaikh 

curity  in  case  of  order  for  execution  of  Ahmed   Hosadn,    14   W.  R.,    384,  385 

decree  apijcaled  against.     8ce  ss.  646,  (1S7(»):  dofisain  Money  Puree  v.  Guru 

647,   ib,  PcTihad  Sitif/h,  1.  L.  R..  U   Cal.,  146, 
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Injunction  may  be  issued  either  in  regular/  or  special,' 
appeal.  In  granting  an  Injunction  the  Appellate  Court 
will  be  influenced  by  those  considerations  which  weigh 
with  Courts  of  original  jurisdiction  in  entertaining  ap- 
plications of  the  same  kind.  It  will  consider  amongst 
other  things  whether  there  is  a  danger  of  multiplicity 
of  proceedings  and  whether  any  practical  injury  will  be 
caused  by  the  issue  of  an  order.  ^  It  is,  however,  appre- 
hended that,  having  regard  to  the  fact  that  there  has 
been  an  adjudication  upon  the  legal  right  in  the  decree 
appealed  from,  the  issue  of  Injunctions  by  Appellate 
Courts  will  be  confined  within  strict  limits  and  only  to 
clear  cases  where  otherwise  irreparable  damage  would 
ensue  upon  principles  similar  to  those  which  regulate  the 
stay  of  execution  of  decrees.  The  Court  may  further 
safeguard  the  interests  of  the  party  against  whom  the 
order  is  made  by  making  the  issue  of  the  Injunction 
dependent  on  security  being  given  by  the  applicant.* 

As  in  the  case  of  Original  Courts,  a  Court  of  Appeal  may 
on  a  proper  case  review  its  own  decree  or  order,*  and  may 
for  sufficient  cause  order  the  execution  of  decrees  passed 
by  Subordinate  Courts  to  be  stayed  pending  the  hearing  of 
the  appeal.*  When  there  has  been  no  application  for  a 
stay  of  execution,  or,  if  such  an  application  be  refused,  the 
appeal  may  yet  be  advanced.  So  an  appeal  from  a  decree 
granting  an  Injunction  to  restrain  the  use  of  a  trade-mark 
was  ordered  to  be  advanced,  on  the  ground  that  the  injury 

149    (1884);    Kirpa    Dayal    v.    Rani  *  Kanahi  Ram  v.  Biddya  Ram,  supm, 

Kishori,   I.  L.  R.,    10  All.,  80  (1887);  a  Kirpa    Dayal    v.    Rani    Kishori, 

Wilson   V.    Church,  11    Ch.    D.,    576;    '    supra. 

Kerr,  Inj.,^;  Kanahi  Ram  V.  Biddya  *  Kirpa    Dayal    v.    Rani    Kishnri 

Ram,   I.   L.  R.,  1  AH.,  649,  661,    note  1.  L.  R„  10  All.,  80  (1887);  and   see 

(1878);    See  Civ.    Pr.    Code,    as.    582,  a.    493,    Civ.    Pr.    Code. 

587,  692,  608.  »  Civ.   Pr.   C'ode,  e.  623. 

^   Kirpa    Dayal    v.    Rant    Kishori,  •    lb.,  a.  540. 
supra. 
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done  to  the  defendant  by  the  continuance  of  the  Injunc- 
tion,  if   wrongly  granted,  would  be  irreparable.^     If   a 
Receiver  has  been  appointed,  but  the  facts   proved  only 
warrant  the  issue  of  an  Injunction,  the  Appellate   Court 
will  set  aside  the    order  appointing  a   Receiver  and  in 
lieu  thereof  will  issue  an  Injunction.'^    An  appeal  from  a 
final  Injunction  does  not  suspend  its  operation,  and  the 
doing  of  the  act  enjoined  may  be  pimished  as  a  contempt 
notwithstanding  such  appeal.    But  when  an  interlocutory 
Injunction  is  granted  upon  the  filing  of  the  bill,  but  the 
bill  is  dismissed  upon  the  hearing  and  plaintiflFs  thereupon 
appeal,  the  appeal  does  not  have  the  effect  of  reviving 
the  Injunction;    and    defendants  are  not  therefore  liable 
for  contempt  in  doing  the  act,  which  had  been  originally 
enjoined,  pending  such  appeal.^ 
(iii)  CoHTis  of     The  High  Court  may  call  for  the  record  of  any  case  in 
Jurisdiction,     which  uo  appeal  hes  to  the  High  Court,  if  the  Court  by 
which  the  case  was  decided  appears  to  have  exercised 
a  jurisdiction  not  vested  in  it  by  law,  or  to  have  failed  to 
exercise  a  jurisdiction  so  vested,  or  to  have  acted  in  the 
exercise  of  its  jurisdiction  illegally,  or  with  material  irregu- 
larity ;  and  may  pass  such  order  in  the  case  as  it  thinks 
fit.*    And  so  when  an  applicant  obtained  a  rule  to  show 
cause    why   an   order   of   Injunction   should  not  be  set 
aside  on,  amongst  others,  the  grounds  that  it  had  been 
made  and  issued  without  jurisdiction ;  the  High  Court  made 
the  rule  absolute  with  costs  setting  aside  the  order  of 
Injunction  complained  of.^     And  so  also  where  a  petition 
praying  for  a  temporary  Injunction  in  a  suit  was  pre- 


»    Lmenhij   v.    While.  L.   R..   6  Ch.  ^   High,   Iiij..  §  1431. 

App.,    89.  *   Civ.    Pr.    Code,    s.    «22. 

»   Chandtdal     Jha     v.     Padmanand  »   Goamin    Money   Puree    v.     Ouru 

Singh  Bahadur,  I.  L.  R.,  22  Cal..    IflO  Pershad  Singh,  I.  L.  R.,  U  Qil.,  146 

(1896).  (1884),  supra. 
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sented  by  the  plaintiff  in  a  Subordinate  Court,  but  the 
Judge  having  refused  to  pass  orders  on  it,  without  hearing 
the  defendants  and  having  ordered  notice  to  issue  to 
them,  the  plaintiff  appealed  to  the  District  Judge,  who 
granted  the  Injunction  prayed  for ;  it  was  held  upon 
revision  that  no  appeal  lay  from  the  Subordinate  Court, 
and  that  the  District  Judge  had  purported  to  exercise  a 
jurisdiction  not  vested  in  him  by  law  and  the  order  was 
set  aside.* 

§  25.  Assuming  that  in  any  particular  case  the  Court  Enforccme  it  of 
has  jurisdiction  to  grant  relief,  and  that  the  circumstances  detreos  issuing 
are  such  that  it  would  be  a  proper  exercise  of  its  dis-  "'""^  *°"*' 
cretion  to  do  so,  and  that  it  has  in  fact  done  so  either  by 
ordering  an  Injunction  to  issue  or  a  Receiver  to  be  appoint- 
ed,  it  remains  to  be  considered  how  these  orders  are  en- 
forced and  made  effectual  to  secure  the  redress  sought  by 
those  in  whose  favour  they  are  made.  A  judgment  of 
the  Court  which  is  in  personam  may  be  enforced  by  pro- 
cess in  personam,  that  is,  by  attachment  of  the  person 
when  the  person  is  within  the  jurisdiction  or  by  seques- 
tration of  the  goods  or  lands  of  the  defendant,  when  these 
are  within  the  jurisdiction  of  the  Court,  until  the  de- 
fendant do  comply  with  the  judgment  or  order  of  the 
Court.^  This  power  of  attachment,  which  ha^  been  term- 
ed the  keystone  of  the  equitable  jurisdiction,  results  from 
the  first  principles  of  judicial  establishments  and  must  be 
an  inseparable  attendant  upon  every  superior  tribunal. 
Under  the  authority  conferred  by  the  Charters  of  the 
Supreme  Courts  and  continued  by  their  own  Letters 
Patent,  the  High  Courts  in  India  possess  the  power  of 
enforcing  obedience   to  their  orders  by  attachment  for 


»   Luis  V.  Luis,  I.  L.  R.,  12  Mad.,  •  Penn  v.   Lord  Baltimore,   1  Vos., 

180    (1888).  4H;  v.  anU, 
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contempt,^  and  they  have  all  the  powers  of  a  Court  of 
Equity  in  England  for  enforcing  their  decrees  m  personam^ 
The  jurisdiction  of  the  High  Court  to  imprison  for  con- 
tempt is  a  jurisdiction  that  it  has  inherited  from  the  old 
Supreme  Court,  and  was  conferred  upon  that  Court  by 
the  Charters  of  the  Crown,  which  invested  it  with  all  the 
powers  and  authority  of  the  then  Court  of  King's  Bench 
and  of  the  High  Court  of  Chancery  in  Great  Britain,  and 
this  jurisdiction  has  not  been  removed  or  affected  by  the 
Civil  Procedure  Code.\'The  question  as  to  the  power  of 
the  Mofussil  Courts  to  commit  for  contempt  otherwise 
than  under  the  authority  of  special  statutory  enactments 
conferring,  or  of  case-law  recognising,  that  power,  which 
was  considered  in  the  last  edition  to  be  a  matter  of.  doubt,* 
has  been  recently  dealt  with  by  the  Madras  High  Court 
which  has  held  that  a  District  Court  is  not  a  Court  of 
Record,  and,  as  such,  has  no  inherent  power  to  commit 
for  contempt.  The  jurisdiction  which  a  District  Court 
has  to  commit  in  case  of  disobedience  to  an  Injunction 
is  conferred  by  section  493  of  the  Code  of  Civil  Procedure, 
but  the  powers  conferred  by  that  section  are  only  exercise- 
able  when  the  Court  is  put  in  motion  by  a  party  who 
deems  himself  aggrieved.^ 

The  Civil  Procedure  Code  has,  however,  invested  all 
Civil    Courts   with  powers  for  enforcing   their   orders  or 

1    Hassonfthoy     v.     CouxiMJi    Jehan-  breach    of  an     Injunction,      v.     px/. 

gir    JasmwaUa,  1.  L.  R.,  7  Bom.,     I  p   88. 

(1881);     yavivakoo     v.      Narotamdas  **   Marlin  v.   fMwrence,  I.   L    R,   4 

Candas,  I.  L.  R.,  7    Bom.,  5    (1882).  Cal.,  655  (1879),  per  White,  J.  ;  Ha$- 

•  H.  H,  Shrimant    Mahara}     Yash-  9onbhoy  v.   Cowasji    Jehan^ir    Jassa- 

vanirav  Holkar  V.    Dadabhai    Cur  set ji  uwKa,  supra,  at  p.  4;  .Vain  twAoo  v.. Varo<- 

Ashburne^,   I.    L.  R.,   14  Bom.,    363,  amdaa  Candas,   supra,   at  pp.  12,    13. 

359  (1890)  ;  per  Sargent,  C.  J.,  citing  *  See       Hasaonbhoy      v.       Cowa*ji 

Martin  v.  iMurence,  I.  L.   R.,  4  Cal..  Jehangir  Jnssa walla,   supra,  at  p.   3; 

656    (1879) ;    HassonbKoy   v.    Cotvaaji  Xaviwihoo     v.     Sar<riamdM     Candas, 

Jfhanffir  JassatvalUi,  I,  L.  R.,  7  Bom..  supra,  at  pp.   13,    14. 

1  (1881).     Aa  to  the  practice  of  the  •  Kocfuippav,  Sochi  Devi,   I.  L.  R,. 

English  CourU     in  the    caac    of    the  26  Mad., 494  (1902). 
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decrees  granting  Injunctions.  In  case  of  disobedience  of 
an  order  granting  a  temporary  Injunction,  such  Injunc- 
tion may  be  enforced  by  the  imprisonment  of  the 
defendant  for  a  term  not  exceeding  six  months,'  or  the 
attachment  of  his  property,  or  both.*  But  no  attach- 
ment under  this  section  shall  remain  in  force  for  more 
than  one  year,  at  the  end  of  which  time,  if  the  defendant 
has  not  obeyed  the  Injunction,  the  property  attached 
may  be  sold,  and  out  of  the  proceeds  the  Court  may  award 
to  the  plaintiff  such  compensation  as  it  thinks  fit,  and 
may  pay  the  balance,  if  any,  to  the  defendant.^  Section 
493  of  the  Code  thus  provides  a  specific  penalty  for  the 
breach  of  an  Injunction,  but  it  does  not  provide  that 
one  of  the  penalties  which  result  from  the  infringement  of 
an  Injunction  is  that  any  dealing  with  property,  the  sub- 
ject of  such  an  Injunction,  contrary  to  the  terms  of  the 
Injunction,  is  illegal  and  void.  The  words  of  the  section 
are  not  to  be  read  as  providing  for  any  other  penalty  than 
that  which  is  therein  speciaUy  mentioned/ 

The  Code  has  also  provided  for  the  enforcement  of 
decrees  granting  permanent  Injunctions.^  In  the  case 
of  non-compliance  by  the  defendant  with  such  a  decree 
the  proper  remedy  open  to  the  plaintiff  to  compel 
performance  or  abstention  is  in  execution,  and  no  suit 
will  lie  for  damages  for  such  non-compliance.^    Thus  the  ^f**^^*.  ^-  ^' 

.4.  Etntlf- 

defendant  having  built  a  wall  on  the  plaintiff's  land,  the 
plaintiff  brought  a  suit  in  which  he  asked  for  damages 
for  the  trespass  and  an  Injunction,  and  a  decree  was 
passed   for  damages   and   for   a   mandatory    Injunction 

1  Sec    Martin   v.    Lawreneej  supra,  (1887) ;     followed     in    Manohar    Das 

at  p.  6fi7.  V.  Bam  Autar  Pande,  I.  L.  R..  26  AH., 

•  CiT.  Pr.  Code,  a.  493.  431  (1903). 

3  CiT.  Pr.  Code,  a.  493.  »  Civ.  Pr.   Code,   a.    260;  t.  port. 

^  The    Delhi    A    London     Bank  v.  •   Jawatri  y.  H.  A,  EmiU,  I.  L.  R., 

Bam  Narain,  I.  L.  R.,  9  All„  497,  499  13  All,  98  (1890). 
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directing  the  defendant  within  two  months  to  remove 
the  wall,  and  to  restore  the  plaintiff's  premises  to  their 
former  condition.  Two  years  subsequently  the  plaintiff 
brought  another  suit  for  damages,  alleging  his  cause 
of  action  to  be  the  defendant's  disobedience  of  the  man- 
datory Injunction,  and  proving  as  damages  that  people 
were  deterred  from  becoming  his  tenants  by  fearing  that, 
owing  to  the  defendant's  previous  action,  the  hillside 
on  which  the  plaintiff's  premises  were  situate  was  Ukely 
to  fall.  There  was  no  structural  or  other  damage  done 
to  the  plaintiff's  property  other  than  that  which  was 
done  prior  to  the  commencement  of  the  previous  suit. 
Tt  was  held,  distinguishing  the  case  from  that  of  Mit- 
cheU  V.  Darley  Main  Colliery  Co.,^  that  the  suit  would 
not  lie  for  damages  for  non-compliance  witli  the  manda- 
tory Injimction,  to  compel  the  performance  of  which  the 
plaintiff  had  his  remedy  in  execution,  in  the  manner  pro- 
vided in  the  Code.'  By  the  terms  of  the  latter,  when  the 
party  against  whom  a  decree  for  the  specific  performance 
of  a  contract,  or  for  restitution  of  conjugal  rights,  or  for 
the  performance  of,  or  abstension  from,  any  other  parti- 
cular act  has  been  made,  has  had  an  opportunity^  of 
obeying  the  decree  or  Injimction,  and  has  wilfully  failed 
to  obey  it,  the  decree  may  be  enforced  by  his  imprison- 
ment, or  by  the  attachment  of  his  property,  or  by  both.* 
The  Code  has  prescribed  the  manner  in  which  the  decree 
is  to  be  enforced,  namely,  by  imprisonment,  or  attach- 
ment of  property,  or  by  both,  and  the  decree  is  enforceable 

^  L.   R.,   11  App.  ('a8.,  127.     (TIiIr  that  Ruch    8ub8idme«    gave    a  fresh 

was  a  suit  for  damages  by  reason  of  cause  of  action.) 

the  excavation  by  the  defendant  com-  •  Jatcatri  v.  H.  A.  Entile,  supra, 

pany  of  coal   without  leaving  support  •*  See     Ki/t/iore     Bun     Mohunl     v. 

for    the  surface.     Subsidence    occurr-  Duxirkamtlh     Adhikari,    I.  L.  R.,    21 

ed,  and  compensation  was  given  for  Cal.,  784  (1894). 

that  damage.    Subsequently   a   fresh  *  Civ.    Pr.    Code,   s.   360, 
subsidence  occurred,  and  it  was  held 
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only  in  the  manner  prescribed.*  Thus  where  the  execu- 
tion of  a  decree  was  sought  which  directed  the  defen- 
dant to  pull  down  and  remove  an  obstruction  the  Lower 
Court  was  held  to  have  been  in  error  in  directing  an 
order  to  issue  to  the  Nazir  to  remove  such  obstruction.^ 
When  any  attachment  under  this  section  of  the  Code  has 
remained  in  force  for  one  year,  if  the  judgment-debtor 
has  not  obeyed  the  decree  and  the  decree-hoJder  has 
appUed  to  have  the  attached  property  sold,  the  property 
may  be  sold;  and  out  of  the  pro.eeds  the  Court  may 
award  to  the  decree-holder  such  compensation,  as  it  thinks 
fit,  and  may  pay  the  balance,  if  any,  to  the  judgment- 
debtor  on  his  application.^  If  the  judgment-debtor  has 
obeyed  the  decree  and  paid  all  costs  of  executing  the  same 
which  he  is  bound  to  pay,  or  if,  at  the  end  of  one  year 
from  the  date  of  the  attachment,  no  application  to  have 
the  property  sold  has  been  made  and  granted,  the  at- 
tachment shall  cease  to  exist.^ 

Section  188  of  the  Penal  Code,  dealing  with  the  offence 
of  disobedience  to  an  order  duly  promulgated  by  a  pub- 
lic servant,  applies  to  orders  made  by  public  fimction- 
aries  for  public  purposes,  and  not  to  an  order  made  by 
way  of  Injunction  in  a  civil  suit  between  party  and 
party.* 

If  an  Injunction  has  been  granted  restraining  a  per- 
son from  interrupting  the  access  of  light  and  air  to  certain 
windows,  and  the  Court  considers  that  the  Injunction  has 
been  infringed,  an  attachment  will  issu^,  even  though  the 

1   Bhoobun  Mohun  yfundal  v.  Sabin  application    for   execution    is   pointed 

CAi«jM/er5a//ii6.  lOB.  L.  R..Ap..l2s.(;.,  out :  see  also  flAotAwn   Mohun   Mundal 

\%\\.lX.,2»2{\%n)\PTOtapVhundfr  y.    Xdbin   Chunder   BuUub,    supra. 

Doas  V.  Peary  Cfunodhrain,  9  C.  L.  R.,  3  cSv.  Pr.  Code.  a.  260 

463  s-c.  I.  L.  R.,  8  CaL.  174  (1881).  "•  lb. 

'  Protap   Chunder    Dobs  v.     Peary  *  In  the  matter  of    the  petition  of 

Chowdhrain,     supra,    in    which    also  Chandra  KatUa  De,    7  C.   L.   R.,    360 

the  procedure  to  be  observed  in  iMi  B.C.,  L  L.  R.,  6  CaL,  445  (1880). 
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defendant  has  proceeded  according  to  the  advice  of  his 
surveyor  and  legal  adviser  in  constructing  the  building 
complained  of  as  a  breach  of  the  Injunction.  The  Court 
in  such  cases  does  not  consider  itself  bound  by  the  opinion 
of  surveyors,  but  will  form  its  own  judgment  as  to  the 
probable  effect  of  the  structure  complained  of.^  In  the 
case  now  cited  an  attachment  was  ordered  to  issue,  but 
at  the  suggestion,  and  by  the  consent  of  the  plaintiff,  the 
writ  was  ordered  to  lie  in  the  oflSce  for  a  fortnight  before 
being  executed,  in  order  to  afford  the  defendants  time  to 
propose  terms  of  arrangement.*^ 

An  Injunction  does  not  run  with  the  land.  So  in  the 
undermentioned  case'^  the  plaintiff  obtained  a  decree 
restraining  the  defendant  in  his  user  of  certain  land  and 
applied  for  execution.  Meanwhile  the  land  had  been 
sold  in  execution  of  another  decree  against  the  defendant 
and  the  purchaser  at  the  Court-sale  obtained  posses- 
sion. The  plaintiff  thereupon  applied  that  the  purchaser 
should  be  made  a  party  to  the  execution -proceed- 
ings and  that  execution  should  go  against  him  as  well 
as  against  the  defendant.  Hdd,  that  no  order  for  execu- 
tion could  be  made.  It  could  not  go  against  the  defen- 
dant as  all  his  interest  in  the  land  had  been  sold  in 
execution  of  a  decree,  and  it  could  not  go  against  the 
purchaser  as  an  Injunction  does  not  run  with  the  land. 
This  decision,  however,  was  concerned  with  an  appli- 
cation to  enforce  an  Injunction  against  a  purchaser  of 
land  for  which  case  there  is  no  statutory  provision.  It 
is  otherwise,  however,  where  there  is  a  devolution  on  death 
for  which   contingency  an  express  provision  is    made  by 


1  Pranjivandaa      Harjiwandas       v.  of  a  breach  of  injunction,   post. 

Mayaram  Samaldaa,    1    Bom.    H.  C,  ^  Dayabhai  v.  Bapalalf  I.  L.   R.,   29 

0.  C.  J.,     148     (1862).  Bom.,    140(1901). 

*  See  further  as  to  the  coosequences 
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section  234  of  the  Code.  So  in  the  undermentioned  case/ 
the  plaintiff  obtained  a  decree  against  defendant,  restrain- 
ing the  latter  from  obstmcting  the  access  of  light  and 
air  to  her  windows.  The  plaintiff  applied  for  execution, 
praying  that  the  portion  of  the  defendant's  house  which 
obstructed  her  windows  should  be  pulled  down.  While 
this  application  was  pending  the  defendant  died,  and 
his  son  and  heir  (the  appellant)  was  brought  on  the  re- 
cord. The  lower  Courts  directed  that  the  decree  should 
be  executed  as  prayed  for  and  directed  the  appellant 
(the  son  and  heir  of  the  deceased  defendant)  to  pull  down 
the  obstructing  portion  of  the  house  in  question  within 
a  given  time,  and  in  case  of  failing  to  do  so,  empowered  an 
o£Bcer  of  the  Court  to  have  it  pulled  down.  On  second 
appeal  to  the  High  Court  it  was  contended  (1)  that  as  the 
judgment-debtor  had  died  after  the  commencement  of  the 
proceedings,  a  fresh  application  should  have  been  made, 
instead  of  continuing  the  darkhast  issued  against  him, 
against  his  son  (the  present  appellant),  and  that  no  notice 
had  been  issued  under  section  248  of  the  Civil  Procedure 
Code  (XrV  of  1882) ;  (2)  that  the  lower  Courts  should  have 
made  their  orders  under  section  260  of  the  Civil  Procedure 
Code  (XIV  of  1882) ;  and  (3)  that  the  original  defendant 
having  died,  the  Injimction  could  not  be  enforced  against 
his  son  (the  appellant)  as  an  Injunction  does  not  run  with 
the  land.  Hdd,  as  to  the  first  objection,  that  as  it  was 
not  raised  in  the  lower  Courts,  it  could  not  be  entertained 
on  second  appeal.  As  to  the  second  objection,  held 
that  the  order  passed  by  the  lower  Courts  was  wrong. 
Their  order  should  have  been  made  under  section  260  of 
the  Code  of  Civil  Procedure  (XIV  of  1882).  The  applica- 
tion for  execution  was  not  in  proper  form,  but  the  High 

1  SakarM  ▼.  Bai  ParvaHbm,  I.  L.  R., »  Bom..  283  (1901). 
W,  I  6 
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Court  allowed  it  to  be  amended.  As  to  the  third  objec- 
tion, held  that  having  regard  to  the  provisions  of  section 
234  of  the  Civil  Procedure  Code,  1882,  the  Injunction 
ordered  against  the  deceased  defendant  might  be  enforced 
against  his  son  as  his  legal  representative. 
Effect     and        §    26.    An  Injunction  operates  from  the  date  of  the 

operation  of  an  ^  *  »^ 

injunction.  Order  being  made  and  not  from  the  time  of  the  sealing 
of  the  writ  or  even  from  the  time  of  its  being  drawn  up ; 
and  a  party  who  has  notice  of  an  order  is  bound  by  it 
from  the  time  it  is  pronounced.*  The  operation  and 
effect  of  a  final  Injunction  is  to  perpetually  inhibit  the 
defendant  from  the  commission  of  the  act  enjoined ;  and 
of  an  interlocutory  Injunction  to  prohibit  the  commission 
of  a  particular  act  during  the  period  mentioned  in  the 
order.  An  Injunction  generally  only  protects  the  plain- 
tiffs named  in  the  record ;'  and  persons  not  named  in  the 
order  of  Injunction  are  not  liable  to  be  committed  for  a 
breach,  though  if  with  notice  of  the  Injunction  they  do 
acts  in  violation  thereof,  they  may  be  committed  for 
contempt.'  The  violation  of  a  subsisting  Injunction, 
however  erroneous,  made  with  jurisdiction  will  render 
the  offender  liable  to  be  committed  for  contempt  ;^  but 
a  defendant  who  is  charged  with  a  breach  may  show  that 
the  order  has  expired.^  An  undertaking  entered  into  with 
the  Court  is  equivalent  to  and  will  have  the  effect  of 
an  Injunction  so  far,  that  any  infringement  thereof  may 
be  made  the  subject  of  an  appUcation  to  the  Court.'    It 

1  V.  poM,  pn.  88,  89,  and  cases  there  *  London  A   Birmingham  By,  Co, 

eited.  ▼.   Orand  Junction  Canal  Co.,  1  Ry. 

•  Lwnd  V.  Blanshard,  4  Hare,  290.  Cas.,  224,  241 ;  AtL-Oen,  v.  Manehes- 
s  WeUutey  ▼.  Momingion,  11  Beav.,  ter  and  Leeds  Ry,  Co,,  ib.,  at  p.  436 ; 

180;     Nilmadhub     Mundtd     ▼.    Mr.  AU,-Oen.  r.  Boyle,  10  Jnr,  ^,  S„  20&  i 

W.  F,  CHUander,  2  Seveatre,  961,  964  Lawford  v.  Spieer,  2  Jur.  N.  S..  664  ; 

(1868) :  V.  poat,  p.  91.  but  the  Court  will  not  enforce  an  un- 

^  V.  pott,  p.  86.  dertaking    given    by    mistake;  Mul- 

•  Ihw  V,  EUp,  3  E<).,  496.  Una  ▼.  HoweU,  11  Ch.  D,,  763, 
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is  no  breach  of  an  Injunction  for  a  person  not  a  party 
to  the  suit,  and  who  has  not  acquired  a  right  pendente 
lUe  from  any  one  as  a  party,  to  exercise  a  right  which  he 
had  antecedently  to  the  suit  J  In  determining  whether 
the  operation  of  an  Injunction  has  been  interfered  with 
regard  must  be  had-  to  the  terms  of  the  Injunction  itself. 
As  an  order  for  commitment  will  not  be  sustained,  imless 
t  can  be  shown  that  there  has  been  a  breach  of  the 
Injunction,'  so  if  the  Injunction  be  in  general  terms  re- 
straining a  defendant  from  permitting  a  certain  injurious 
effect  to  be  produced  by  a  given  cause-  (but  not  restraining 
any  definite  act)  the  Court  must  be  satisfied  that  the  in- 
jury complained  of  was  produced  by  the  cause  assigned.' 
But  the  general  terms  of  an  Injunction  will  not  b3 
restricted  by  reference  to  the  particular  nature  of  the 
injury  complained  of,  if  it  has  been  in  spirit  as  well  as  in 
terms  violated.^  The  Court  will  not  permit  defendants 
to  evade  responsibility  for  violating  an  Injunction  by  doing 
through  subterfuge  that  which,  while  not  in  terms  a  viola- 
tion, yet  produces  the  same  effect  by  accomplishing  sub- 
stantially that  which  they  were  enjoined  from  doing.^ 

An  appeal  from  a  final  Injunction  does  not  suspend 
its  operation ;  nor  where  an  interlocutory  Injunction 
has  been  granted  in  a  suit,  which  is  ultimately  dismissed, 
does  the  appeal  have  the  effect  of  reviving  the  Injunction.^ 
An  Injunction  is  not  retroactive  in  effect,  and  a  person  who 


1  BtMe  y.  Stanley,  2  Eq.  Ca.,  Ab.,  Dawaon  ▼.  Paver,  5  Hare,  424. 

628 :  and  Iveson   ▼.    H»ris,   7  Ves..  ^  Daumm    v.  Paver,  6    Hare,  624. 

26ft.    So  a  stranger  to  the  oaaae  who  *  Att.-Gen.   v.   Great   Northern   Sy, 

is  unconnected   with  the  parties  de-  Co.,  4  DeQ.  &  Sm.,  76. 

fendante,  will  not  be  liable  for  doing  *  Oibbe  v.  Morgan,  39    N.  J.   £q., 

the  act  prohibited  by  the  injanotion  ;  79  (Amer.) ;  and  See  Loder  ▼.  Arnold, 

Boyd  T.  State,  19  Neb..  28  (Amer.);  16  Jur.,  117;  Grand   Junction  Canal 

but  Me  also  Avory  t.     Andrews,  30  Co.    v.     Dimes,     17    Sim.,    38;     ▼. 

W.  R.  (Eng.),  664.  pott,   p.  89,  90. 

•  Mann  t.  Stephens,  16  Sim.,  377 ;  •  ▼«   ante,   p.    74. 
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has  been  enjoined  will  not  be  held  liable  for  contempt  for 
the  doing  of  any  act  before  suit  brought  or  Injunction 
granted.'     An  Injunction  irregularly  or  erroneously  issued 
is  voidable  only,  but  an  Injunction  granted  by  a  Court 
without    jurisdiction    is  wholly    void/'*      An  Injunction, 
however  regularly  issued,  has  no  effect  in  altering  the 
right  of  property.^    80  where    an  Injunction  was  issued 
against  a  person  prohibiting  her   from  parting  with  a 
taluk  in  which  she  had  a  beneficial  interest  until  the  further 
orders  of  the  Court,  but  she  subsequently   and  during  the 
continuance  of  the  Injunction  executed  a  jmtni  and  ijarah 
of  the  property,  it  was  held  that  the  putni  and  ijarah 
were  not  void  by  reason  of  their  having  been  made  pendente 
lite  or  otherwise,  but  were  operative  as  against  herself 
and  to  the  extent  of  binding  all  the  interest  she  possessed 
in  the  property.     As  against   all  the    world  they  passed 
the  legal  estate  in  the  property,  though  the    grantees 
taking  no  greater  interest  than  she  had,  or  might  have, 
.  held  it  subject  to  the  rights  and  equities  of  the  parties  to 
the  suit    in  which  the  property  was  in  dispute    and  in 
which  the  Injunction  was  made.    The  property  in   such 
a  case  is  not  in  custodia  legis  as  it  would  be,  if  attached  and 
placed  in  the  possession  of  a  Receiver.*    The  Code  in  pro- 
viding a  specific  penalty  for  the  breach  of  an  Injunction,* 
does  not  provide  that  one  of  the  penalties  which  result 
from  the  infringement  of  an  Injimction,  is  that  any  deal- 
ing with  property,  the  subject  of   such  an  Injunction, 
contrary  to  the  terms  of  the  Injunction,    is    illegal   and 
void.^ 


•  PeopU   V.    Albany   db    V.  B.    Co.  *  NUmadhvb    Mundvi     v.  M.   W. 

12  Ab.  Pr.,  171 ;   WiUer  v.  Lyon,  34  QiUander,  2  Sevestre,  »51,  966  (1863). 

Wig.,  564  (Amer.) ;  High,  Inj..  §  1447.  •  ttv.  Pr.  Code,  «.  493. 

■  V.    Tpoti,   p.    86.  •  r*e    Ddhi  and  London  Bank  v 

s  Nilnutdhub  Mundidv.  Mr,  W.  F.  Ram  Narain,  I.  L.  R.,  9  All..    497. 

(?i7/a»ier,  2  Sevestre,  961,  966  (1863).  499(1887). 
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S  27.  The  granting  of  Injunctions  being  justly  re-  Breach  of  an 
garded  as  one  of  the  highest  prerogatives  of  Courts  of 
Equity,  the  most  exact  and  implicit  obedience  is  required 
from  those  against  whom  the  mandate  of  the  Court  is 
directed.  With  whatever  irregularities  the  proceedings 
may  be  effected,  or  however  erroneously  the  Court  may 
have  acted  in  granting  the  Injunction  in  the  first  instance, 
it  must  be  implicitiy  obeyed  as  long  as  it  remains  in 
existence,  and  the  fact  that  it  has  been  granted  erroneously 
affords  no  justification  or  excuse  for  its  violation  before 
it  has  been  properly  dissolved. '  Upon  proceedings  for  con- 
tempt the  only  legitimate  enquiry  is  whether  the  Court 
granting  the  Injunction  had  jurisdiction  of  the  parties  and 
of  the  subject-matter,  and  whether  it  made  the  order  which 
has  been  violated,  and  the  Court  will  not  in  such  proceed- 
ings consider  whether  the  order  was  erroneous.  The 
reason  for  the  rule  is  found  in  the  necessity  of  preserv- 
ing the  respect  and  obedience  due  to  the  mandates  of 
equity,  and  of  preventing  the  disastrous  confusion  which 
would  inevitably  result  from  allowing  parties  against 
whom  Injunctions  were  issued  to  be  themselves  the 
judges  of  the  propriety  of  the  reUef,  or  of  the  regularity 
of  the  proceedings.  From  the  nature  of  the  case  the 
tribunal  granting  the  relief  must  itself  be  the  arbiter, 
and  its  commands  are  to  be  strictly  observed  j  until 
properly  revoked.  And  if  the  Court  granting  the  relief 
had  jurisdiction  of  the  subject-matter,  the  fact  that 
its  power  was  erroneously  exercised  does  not  render  the 
Injunction  void  but  only  voidable,  and  until  it  is  set  aside 
or  revoked  it  is  entitled    to    implicit    obedience.*     But 

^    High,  Inj.,   §   1416 ;  Joyce,  luj.,  Russell     v.    Anglian  RaUway   Co.,    3 

IZ23;  Harding   v.    Tingey,    12   W.  R.  Mac.   ft   G.,  104,    117;     Partington  v. 

(Eng.),     684;       Spokes    v.     Banbwy  Booth,  3  Meriv.,    148. 

Board  of     Health,  1  Eq.,  42  ;    Wood-  ■  High,  Inj..  §$  1416.  1417.     An  In- 

unrd  V.  Sari  of  Lincoln,  3    Sw.,  626;  junction,  however  erroneouBly  granted 
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while  obedience  ib  thnB  required  the  role  is  to  be  un- 
derstood with  the  qualification  that  the  Court  has  juns- 
diction  over  the  subject-matter  in  controversy.  For 
if  the  Court  has  no  jurisdiction  over  the  matter  involved, 
or  if  it  has  exceeded  its  powers  by  granting  an  Injunc- 
tion in  a  matter  beyond  its  jurisdiction,  its  Injunction  will 
be  treated  as  absolutely  void,  and  defendants  cannot, 
in  such  case,  be  punished  for  contempt  for  its  alleged 
violation.' 

The  violation  of  an  Injunction  constitutes  a  contempt 
of  the  Court  from  which  it  issued  and  will  be  punished 
accordingly.  The  High  Courts  in  India  have  the  same 
powers  in  the  matter  of  contempt  as  the  Courts  in  Eng- 
land.' According  to  English  practice  if  there  be  a  breach, 
an  order  for  committal  is  obtained  on  motion,  and  generally 
notice  of  the  motion  must  have  been  duly  served  person- 
ally on  the  party  who  has  committed  the  contempt.^ 
The  motion  to  commit  must  be  supported  by  affidavits, 
proving  the  due  service  of  the  notice  of  motion 
or  order  nisiy  that  the  party  had  notice  of  the  Injunc- 
tion and  that  he  has  committed  a  breach  of  it.  The 
affidavits  in  support  of  the  application  must  specify 
the  particular  acts  constituting  the  breach,  and  a  general 


CM*  irregularly  obtained,    is     an  order       discharge.  See  Dan.  Ch.  Pr.,  vol.  Ill, 


of  Court  and  must  be  obeyed 
Woodward  v.  King,  2  Ch.  Ca.,  203 
Partington  v.  Boolh,  3  Meriv.,  149 
Woodward  v.  Earl  of  Lincoln,  supra 


Xos.   63,    1679. 

1  Walton  v.  Dtvding,  61,  111.  201 
(Amer.) ;  Daral  v.  The  People,  62,  Ul. 
306;    Andrews    v.  Knox  Co.,  70.  111. 


Marquis  of  Downshire  v.  Lady  San-  65 ;  Dickey  t.  Reed,  78,  HL  261.  cited 

dyt,  6  Vet.,  109.    The  order  must  be  in  High,  Inj.,  $  42& 

discharged  before  it  can  be  disobeyed.  *  Vide  ante,  p.  76,  and  cases  there 

When  there  is  an  irregularity  the  pro*  cited.    As   to   the   provisions  of  the 

per  course  is  to  move  at  once  that  the  Civil  Procedure  Code,  See  s.  493,  and 

order    may  be  discharged.     Bobinson  ante,  p.  76. 

V.  Lord  Byron,  2  Dick.,  703 ;   Wood-  ^  As  to  ex  parte  orders,  see  I>wran 

ward  V.  King,  ib.,  at  p.  797,  and  See  v.    Toore,  2  R.    ft    M.,  33 ;  Leehmere 

cases  cited  in  Joyce's  Inj..  1323, 1324.  Charlton's  case,  2  M.  ft  C,  316 ;    Ez 

As  to  the  form  of  notice  of  motion  to  parte  Clarke,  1  R.  ft  M.,  563. 
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allegation  that  the  defendant  has  violated  the  order 
is  not  sufficient.  If,  on  the  hearing  of  the  motion  to 
commit,  the  fact  of  a  breach  is  disputed,  a  trial  of 
the  question  of  fact  will,  if  necessary,  be  directed.  If, 
upon  hearing  the  motion,  the  Court  is  of  opinion  that 
the  party  is  guilty  of  a  breach  of  Injunction,  the  Court 
will  commit  him  to  prison,  or  if  the  breach  is  not  wil- 
ful or  contemptuous,  or  ifthe  defendant  has  endeavour- 
ed to  set  himself  right,  or  if  the  defendant  is  blameless, 
fhe  contempt  having  been  committed  by  a  servant  or 
agent  employed  by  him,  or  by  his  wife,'  or  if  the  de- 
fendant expresses  regret  for  what  he  has  done,  the  Court 
is  generally  satisfied  by  merely  making  him  pay  the 
costs  of  the  application  of  bringing  the  breach  under 
its  notice.^  If  the  party  guilty  of  a  breach  of  Injunction 
is  a  corporate  body,'  or  a  company,  or  a  person  against 
whom  process  of  contempt  cannot  issue,  whether  from 
his  being  out  of  the  jurisdiction,^  or  otherwise,*  the  pro- 
per course  is  to  move  that  a  writ  of  sequestration  shall 
issue  to  sequester  the  personal  estate,  and  the  rents, 
issues  and  profits  of  the  real  estates  of  the  defendants, 
until  the  further  order  of  the  Courts 


1    BarUun  v.  RoOuchad,    14    W.   R.  98,  100. 

(Eng.),  96 ;  Ex  parte  Langley,  \3  Ch,  »  Ati,-Gtn.  v.   Great   yorlhern  RaU- 

D.,  121 ;  Hope  v.  Carnegie,  7  Eq..  254.  way  Co.,  4  DeG.  k  Sm.,  76 ;  Spoken 

It  is  of  course  the  clear  duty  of  a  per-  v.    Banhwry  Board   of    Health,    L.  R., 

son  enjoined  to  restrain  his  employ-  1  £q.,  42:  14  W.  R.  (Eng.),  128;  Sel- 

ees ;  and  if  he  permits  the  act  to  be  oua  v.  Croydon  Board   of  Health,    W. 

done  by  them  through  negligence  and  N.  (1886),  105.     See  Eaal  India  Com- 

inattention,    he    is     in      contempt :  pany  v.  Kynaalan,  3    Bit,    153, 163. 

Poeriner   ▼.    Russell,      33    Wis.,    193  *  Re  East  of  England  Bank,  2  Dr. 

(Amer.).  A  Sm.,     284. 

•  Joyce's  Inj.,    1334-1339;    Kerr,  •  See  Storer  v.  Great  WesUrn  RaiL 

Inj.,    640-  649.   Nor    will  the    Court  way  Co.,  1  Y.  A  C,  Ch.  Ca.,  180  :  U  L- 

in  general  make  the  order  for  com-  J.   (N.  8.),   67. 

mitment,  if  not  pressed  to  do  so.    See  '  See   for  the  form   of  the  order, 

In    re  Byrant,    L.    R.,    4     Ch.    D.,  Joyce,  Inj.,  1339;  1  Set.,  296, 
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An  application  to  commit  for  violation  of  an  order  (or 
an  Injimction  is  a  matter  striotigsimi  juris}  And  there, 
fore  when  proceedings  are  instituted  to  punish  a  defend- 
ant for  breach  of  an  Injunction  the  fact  of  his  guilt  must 
be  clearly  and  explictly  established  to  the  satisfaction  of 
the  Court.^  The  breach  of  an  Injunction  being  in  the 
nature  of  a  tort  it  is  no  objection  that  the  plaintiff  has 
moved  to  commit  one  of  the  defendants  only.^ 

An  Injunction  operates  from  the  date  of  the  order  being 
made  and  not  from  the  time  of  the  sealing  of  the  writ  or 
even  from  the  time  of  its  being  drawn  up/  A  party  may 
be  committed  for  the  disobedience  of  an  order  of  Injunc- 
tion between  the  date  of  the  making  of  the  order  and  that 
of  its  issue,  the  reason  being  that  if  the  rule  were  other- 
wise the  party  against  whom  the  order  was  made 
would  have  all  that  time  during  which  he  might  defeat 
the  order  of  the  Court  by  doing  the  act  which  the  Injunc- 
tion is  intended  to  restrain.  But  the  rule  is  not  intended 
to  excuse  improper  delay  in  getting  the  order  drawn  up 
and  served,  much  less  a  total  failure  to  get  the  order  is- 
sued. So  where,  in  May  1855,  an  order  of  Injunction  was 
drawn  up  and  served  on  the  attorney  of  the  defendant,  but 
no  writ  of  Injunction  was  ever  issued  in  pursuance  of  it, 
it  was  held  in  a  suit  brought  in  1862  that  it  was  very 
doubtful  whether  the  plaintiff  in  the  original  suit  in  which 
the  Injunction  was  made  could  ever  have  obtained  an 
order  for  the  commitment  of  the  defendant  for  breach  of 


1   Harding  v.    Tingey,    12    W.    R.  '  Ntwman  ▼.    Hing^  10  Jar.,  463 : 

(Eng.),   686.  0  L.  J.  Ch.  (N.  S.),  366. 

•  Mann  v.  Stephens,  15  Sim.,  377  ;  *  Bathray  v.  Bishop,  3  Madd.,  220 

the    proceedings    for    contempt    are  Osborne  y.  Tenant,  \4Ve9.,  136  ;  James 

^iai«-.riminal :  Worcester  \.  Truman,  1  v.  Doumes,   18  Ve«.,  622  ;   Vansandan 

McT^ean,  483  ;  High.  Inj.,f§  1449, 1464.  v.  Rose,  2  J.  &  W..  264  ;  Kempton  v 

See,  however,  also  O'Shea  v.   O'Shea  Eve,  2  Vet^  k  B.,  149 ;  Oooshy,  M^tr 

and  PameU,  L.  R.,  16  P.  D.,  59,  62.  shall,  8  W.  R.  (Bn«.),  410. 
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the  Injunetum.'  And  that  if  this  argument  was  of  any 
weight  as  between  the  parties  to  a  suit  it  applied  a  fortiori 
in  the  case  of  third  parties,  whom  it  is  sought  to  affect  by 
the  Injunction.'^  A  party  who  has  notice  of  an  order  is 
bound  by  it  from  the  time  it  is  pronounced/^  Any  means 
of  information  whereby  notice  of  the  order  is  actually 
brought  to  the  knowledge  of  the  parties  enjoined  is  suffi- 
cient ;  and  it  is  not  requisite  that  a  defendant  against 
whom  an  Injunction  has  issued,  should  be  officially  apprised 
of  its  existence  or  be  served  with  process  in  the  cause  to 
render  him  liable  for  contempt,  in  committing  a  breach 
of  the  Injunction.  Violation  of  the  Injunction  will  consti- 
tute a  contempt,  if  the  purport  and  effect  are  verbally  ex- 
plained to  the  defendant,^  or  if  he  be  served  with  a  written 
notice  and  admits  his  belief  that  the  order  was  made,^  or 
if  he  remain  in  Court  during  the  argument  of  a  motion, 
though  he  leave  it  just  before  the  order  is  made,  knowing 
from  what  has  passed  that  it  will  be  so  made,^  or  if,  though 
not  officially  apprised  of  the  issue,  he  has  been  informed 
of  it  by  one  of  the  parties  to  the  suit, '  or  if  he  receive  notice 
by  telegraph  of  the  granting  of  an  Injunction.^  If  a  party 
has  by  himself  or  his  attorney  notice  in  any  other  way  of 

1  NUmadh^    MfrndiU  v.    Mr,    W.  cited,  poH. 

F.  QiUMder,    2    SevMtre,   961,   964  ♦  Vat^ndan  v.  Rom,  2  Jac.  &  W., 

(1863),  citing     Vanmindan  v.    Bo9t,  2  264  ;  and  See  Oooah  v.  Marshall,  8  \V. 

Jaioob    k    Walker,     264 ;  James     v.  R.  (Eog.),  410. 

I>o«m«,  18  Vee.,  622.  •  Kempton  v.  i?tw.  2  Ves.  &  B..  349, 

*  lb'  and  even  though  he  claima  to  have 

*  M*NeiU  T.  QarrtMy  Cr.  k  Ph.,   99.  acted  under  the  advice  of  counsel,  ib. 
If  the  matter  be  prewing,  aotoal  aer-  8tt  p.  92,  note  (1). 

viee  of  the  order  will  be    dispensed  *  OMxtm  ▼.  TenmmU,  14  Vee.,  136. 

with,  and  aernoe  of  a  oopy  of    the  ^  HaU  v.  Thomas,  3  £dw.  Ch.,  236. 

mjnntee  of  an  order  or  of  a  notiee  of  *  In  re  Bryant,  L.  R.,  4  Ch.  D.,  98  ; 

He  having  been  obtained,  will  be  mif-  Ex  parte  LangUy,  L.  R.,  13  Ch.  D., 

ficient :  Kerr,     Inj..   641,     630 ;  but  110.     But  the  presenoe  ol   defendant's 

even  the  latter,  will  be  onneoeesary  in  counsel  in  Court  without   instructions 

order  to  seeive  a  committal,  if  it  can  is  not  not4ce  to  the  defendants  ;  Car- 

be   shown    that    the  defendant    had  roio  v.  Ferrier,  37  L.  J.  Ch.,  569. 
actual  notice  of  the  order  :  v.  cases 
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the  issue,  even  though  it  be  not  a  regular  notice,  it  is  a 
breach  of  the  Injunction  to  disobey  it ;  but  there  should 
be  no  delay  in  the  drawing  up  of  the  order.^  But  the 
Court  will  not  punish  unless  it  be  clear  that  the  party 
alleged  to  be  in  contempt  knew  that  the  Injunction  had 
been  issued.' 

In  determining  whether  an  Injunction  has  been  violated 
regard  must  be  had  to  the  terms  of  the  Injunction  itself.^ 
In  deciding  whether  there  has  been  an  actual  breach  of  an 
Injunction,  it  is  important  to  observe  the  objects  for  which 
the  relief  was  granted  as  well  as  the  circumstances  attend- 
ing it/  Moreover,  the  violation  of  the  spirit  of  an  Injunc- 
tion even  though  its  strict  letter  may  not  have  been  dis- 
regarded  is  a  breach  of  the  mandate  of  the  Court/  On  the 
other  hand,  when  the  conduct  complained  of,  although 
literally  a  breach  of  the  Injimction,  is  not  so  in  spirit,  and 
where  defendants  have  acted  in  good  faith,  and  there  is  no 
evidence  of  any  intention  on  their  part  to  violate  the 
order,  they  will  not  be  held  guilty  of  contempt.*  An 
intention  to  violate  an  Injunction  is  immaterial,  unless 
the  breach  be  actually  carried  into  effect.^  It  has 
been  held  that,  if  a  complainant,  at  whose  instance 
an  Injunction  has  been  granted,  himself  consents  to  its 
violation,  he  is  estopped  from  afterwards  having  the  de- 
fendant punished  for  such  violation."  The  conduct  of  the 
party  obtaining  the  Injunction,  as  well  as  the  motive  of 

»  Joyce,  Inj.,  1325;  Lawes  t.  Mor-  •  Fraat    v.    BarUmeni,    10    C    E. 

gan,  5  Price,   618  :  Powell  v.    Follei,  Green,  84  (Amer.)  the  defenduit  will 

Dick..    116;     James  v.  Downes,    18  not   be  committed   for  some  trifling 

VeB.,    622;    Bateman    v.     Wiatt,  11  thing  not  causing  reitl  mischief :  Bcmc- 

Beay.,  687.  ^er  v.  Bower,  44  L.  J.  Ch.,  626. 

^Carrow  v.  Ferrier,  supra.  '  Orand    JuneHon    Canal    Co.     r. 

3  r.  anU,  p.  83.  Dimes,  18  L.  J.  Ch.,  419. 

4  Loder  ▼.  Arnold,  16  Jur.,  117.  *  Howard  v.  Durand,  36  Oa.,  346 
*    Chrand      Junction      Canal     Co,  (Amer.). 

T.  Dimes,  17  Sim.,  38. 
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the  defendant  in  violating  it,  may  properly  be  taken  into 
account  in  determining  defendant's  liability  for  the 
breach.'  But  to  deprive  a  party  obtaining  the  order  of 
the  right  to  move  for  a  committal  for  its  breach,  on  the 
ground  of  his  acquiescence  therein,  the  defendant  must 
show  such  a  degree  of  acquiescence  as  would  suffice  to 
create  a  new  right  in  himself.^ 

Only  the  person  against  whom  an  Injunction  is  issued 
may  be  committed  for  its  breach,  but  a  person  who,  with 
knowledge  of  an  Injunction  against  a  particular  person, 
aids  and  assists  that  person  to  commit  a  breach  of  the  In- 
junction, may  himself  be  committed  for  contempt  though 
not  for  breach  of  the  Injunction.^  A  man  may  be  guilty 
of  a  breach  of  an  Injunction  by  aiding  and  abetting  those 
who  are  committing  an  act  inconsistent  with  it,  although  he 
should  not  actually  take  part  in  such  act.^  And  there  may 
be  a  contempt  by  assisting  in  the  official  act  of  a  person  act- 
ing under  lawful  authority;'*  It  is  no  answer  for  a  defen- 
dant to  say  he  has  acted  under  advice.  So,  if  an  Injunction 
has  been  granted  restraining  a  person  from  interrupting 
the  access  of  light  and  air  to  certain  windows,  and  the  Court 
considers  that  the  Injunction  has  been  infringed  an  at- 
tachment will  issue,  even  though  the  defendant  has  pro- 
ceeded according  to  the  advice  of  his  surveyor  and  legal 
adviser  in  constructing  the  building  complained  of  as  a 
breach  of  the  Injunction.  The  Court  in  such  cases  does 
not  necessarily  consider  itself  bound   by  the  opinion  of 


1  MiUs  ▼.  Cobby,  1  Meriv.,  3  ;  Bar-  F,    OiUander,    2  SevMtre,    951,    064 

field  T.   NichoUoH,  2  L.  J.  Ch.,  90;  (1863);  Lord  WdMeyv,  The  Earl  of 

United  Telephone  Co.  v.  Dale,  25  Ch.  Momington,  11  Beav.,  180,  181 ;  See 

D.,  778 ;  M  to  delay.  See  St.  John's  Joyce,  Inj.,  1327. 

Colle^  V.  Carter,  8  Jur.,  1036.  *  St.  John*e  College  v.  Carter,  8  L. 

*  Rodgers  v.  Nounll,  3  DeG.  M.  A  J.,  218 ;  4  My.  ft  Cr.,  497. 

U.,  614,  per  Turner,  L.  J.  *  Wi,odward  ▼.  Earl    of  Lincoln,  8 

•  Nilmadhab  Mundul   v.    Mr,    W,  Hw.,  626. 
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surveyors,  but  will  form  itfi  own  judgment  as  to  the  pro- 
bable  effect  of  the  structure  complained  oV 

In  the  case  last  cited  attachment  was  ordered  to  issue  ; 
but  at  the  suggestion  and  by  the  consent  of  the  plaintiff, 
the  suit  was  ordered  to  be  in  the  office  for  a  fortnight  before 
being  executed,  in  order  to  afford  the  defendants  time  to 
propose  terms  of  arrangement. 
ComfKMisation       §    28     If  it  apDcars  to  the  Court  that  an  Injunction 

to    defendant         ,  .   ,       .       ,  ^  ,  ,.     i      ,  •         m    - 

for  iissue  of  which  it  has  granted  was  applied  for  on  msumcient 
inffufScicnt  grouuds,  or  if,  after  the  issue  of  the  Injunction,  the  suit  is 
^^""  dismissed  or  judgment  is  given  against  the  plaintiff  by 

default  or  otherwise,  and  it  appears  to  the  Court  that  there 
was  no  probable  ground  for  instituting  the  suit,  the  Court 
may,  on  the  application  of  the  defendant,  award  against  the 
plaintiff  in  its  decree  such  sum,  not  exceeding  one  thousand 
rupeeS;  as  it  deems  a  reasonable  compensation  to  the  de- 
fendant for  the  expense  or  injury  caused  to  him  by  the 
issue  of  the  Injunction :  Provided  that  the  Court  shall 
not  award  under  this  section  a  larger  amount  than  it  might 
decree  in  a  suit  for  compensation.  An  award  under  this 
section  shall  bar  any  suit  for  compensation  in  respect  of 
the  issue  of  the  Injunction.' 

The  provisions  of  this  section  show  that  when  a  claim  is 
dismissed  an  Injunction  cannot  subsist  pending  an  appeal 
or  until  the  period  for  lodging  an  appeal  has  elapsed ; 
for,  if  such  were  the  case,  the  Court  would  not  have  had 
authority  given  it  to  grant  compensation.^  Section  497 
allows  by  implication  the   power  of  bringing  a  suit  for 


^  Pranjivandas       Harjivandaa       v.  Ahmed  Hossein,  V4W,R.,  384 {\S70) : 

Mayaram  Samaldas,  1  Bom.  H.  C.  R.,  See  Ram  Chand  v.  Piiam  Mai,  I.  L. 

O.  C.  J.,  148  (1863).  R..  10  All.,  606,  512  (1888);  Yamin- 

•  Civ.    Pr.  Code.    s.   497  :    applies  ud-Dowlah  v.  Ahmed  Ali  Khan,  I.  L. 

to  H.  C.  :  correspondfl  with   a.    96  of  R..  21  Gal.,  661,  663  (1894) ;  and  ante. 

Act  VIII  of  1869.  p.  66. 

'  Shaikh    Moheeooddeen  \\    Shaikh 
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damages  where  it  recites  that  no  one  who  has  already  ob- 
tained an  award  of  compensation  under  the  section 
shall  be  entitled  to  sue  separately  for  damages,  thus  clear- 
ly leaving  that  remedy  to  those  who  do  not  wish  to  take 
advantage  of  the  remedy  given  them  by  the  Code.  It  is 
easy  to  conceive  of  cases  in  which  the  compensation  award- 
able  under  that  section  would  be  altogether  insufficient ;  for 
the  utmost  that  can  be  granted  is  Bs.  1,000.'  Where  an 
application  has  been  made  and  an  award  of  compensation 
has  been  granted  under  this  section  the  provisions  of  the 
latter  bar  any  separate  suit  for  compensation  in  respect 
of  the  issue  of  the  Injimction.  The  corresponding  section 
of  Act  VTII  of  1859  concluded  with  the  words  '*an  award 
of  compensation  under  this  section  shall  bar  any  suit  for 
damages  in  respect  of  the  issue  of  the  injunction." 
And  it  was  held  thereunder  that  as  that  a  ction 
provided  expressly  that  only  an  award  of  compensation 
should  debar  a  suit  for  damages,  it  followed  that  an 
unsuccessful  appUcation  by  the  defendant  would  not 
debar  him  from  instituting  a  suit  for  the  purpose  of 
obtaining  such  compensation.'  And  under  the  present 
section  the  denial  of  compensation  would  not  be  an 
"award."^ 

If  a  plaintiff  brings  a  suit  or  makes  an  appUcation, 
maliciously,  or  without  probable  or  reasonable  cause  to  a 
Court  of  competent  jurisdiction  to  seize  property  of  another 
person  as  the  property  of  his  judgment-debtor,  he  may  be 
liable  for  damages  for  any  injury  which  may  be  occasion- 
ed by  reason  of  the  order  of  the  Court.  Upon  the  same 
principle,  a  person  may  be  Uable  in  damages  for  applying 


Mr.    Edward  WiUon   t.    Kanhya       Sankar,  5  B.  L.  R.,  App.  4  (1870) : 
Sahoo,  11  W.  R.,  143  (1869).  S.  o.,  13  W.  R.,  305. 

*  Nanda  Kumar  Shaha    v.    Gour  ^  O'Kinealy's  Civ.  Pr.  (Jode,  453. 
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for  an  Injunction  upon  grounds  which  he  knows  to  be  in- 
sufficient.^ 

A  suit  for  compensation  for  injury  caused  by  an  In- 
junction must  be  brought  within  three  years  from  the 
date  when  the  Injunction  ceases.'  The  time  of  the  ac- 
crual of  the  cause  of  action  is  the  time  at  which  the  plain- 
tiff is  damaged  by  the  wrongful  Injunction  obtained  by 
the  defendant,  and  the  cause  of  action  continues  as  long 
as  the  Injunction  remains  in  force ;  but  as  soon  as  the 
Injunction  is  at  an  end  limitation  begins  to  run.*  In  such 
a  suit  it  was  held  that  where  special  damage  is  the  gist 
of  a  plaintiff's  case  and  he  fails  to  prove  such  damage  he 
is  precluded  from  recovering  ordinary  damages.^ 

1  JoykaUe  Da»9U  v.  ChandtnaUa,  9  Sanhar,  6  B.  L.  B..  App.  4,  0  (1870) 

W.  R..  133.  136  (ISM).  8.  c,  13  W.  R..  306. 

■  Act    XV  of     1877  (Limitation),  ♦  Mr.    Edward  Wilmn   v.    Kank^ 

Art.  42.  Sahoo,  11  W.  R..  143,  144  (1869). 

*  Nanda    Kumar   Shaha    v.    Oour 
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29.      GbHKBAL      StTLSS     aOVBRNINa 

thk    obamt  of    sbukf    ky 
Injunction. 
"  §  30.    tsmfobaby  injunctions— 
(i)  The  applicant    moH  show  » 
fair  jirimd  faeie  caae  in   sup- 
port of  the  right  claimed ;  §  31. 
(ii)  and  an  actaal  or  threatened       §  32. 
violation  of  that  right ;  §  33. 
(iii)  productive  of  irreparable  or 

at  least  serious  damage  ; 
Ananinath  Dey  v.   Mackintosh. 
(iv)  His  conduct  must  be  such  as 
not  to  diaentitle  him  to  as- 
sistance— 
(a)   it  should  be  fair  and 

honest,//!. 
(6)  and  in  particular  there 
must    be     no     acquies- 
cence, 

(c)  or  delay ;  §  34. 

(v)  There  must  be  a  greater  con- 
venience in  granting  than  in 


refusing  the  Injunction ; 
(vi)  and  equally    eflBcadous    re- 
lief must  not  be  obtainable 
by  any  other  usual  remedy 
except  in  case  of  breach  of 
trust. 
PvBPNTUAL  Injunctions.  ■— 
Mandatoey  Injunctions. 

RXUBF   WHICH  MAT  BB   QIYBN 
IN   A   SUIT  FOB  AN  INJUNC- 
TION— 

(i)  An  Injunction  ; 
(ii)  Damages— 

(a)  if  the  plaintiff  be  held 
entitled    to    damages 
they  must  be  glyen, 
(6)  assessment  of  and  en- 
quiry   into  damages; 
(iii)  Combination  of  damages  and 
Injunction. 


If  bblibf  bb  oivbn  it  must 
bb  of  onb  or  other  of  the 
febcedino  kinds. 


§  29.    Though  the  exercise  of  the  jiuisdiction  to  grant  General  rules 

governing  the 

relief  by  the  issue  of  an  Injunction  is  a  matter  which  is  pant  of  rdief 
purely  within  the  discretion  of  the  Court,*  and  the  latter  ^  "'""*  ^ 
is  not  bound  to  grant  such  relief  merely  because  it  is  lawful 
to  do  BO,  yet  that  discretion  is  not  arbitrary,  but  sound 
and  reasonable  and  guided  by  certain  fixed  judicial  prin- 
ciples.^ As  an  Injunction  is  not  to  be  arbitrarily  refused 
where  a  proper  case  for  its  issue  is  made  out,  so  it  is  not  to 


Aot  I  of  1877,  ■.  52. 


•  T,  anU,  pp.  19,760. 
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be  granted  merely  on  the  ground  that  it  can  do  no  hann.^ 
The  remedy  by  Injunction  is  no  doubt  a  useful,  but 
it  is  at  the  same  time  a  very  strong,  remedy  and  one 
not  ordinarily  granted  where  any  other  remedy  is  fairly 
open  to  the  applicant  or  where  the  conduct  of  the  parties 
has  been  such  as  to  make  it  a  harsh  remedy  to  give  in 
a  particular  case.* 

The  power  which  the  Court  possesses  of  granting  Injunc- 
tions whether  interlocutory  or  perpetual  (however  salu- 
tary) should  be  very  cautiously  exercised,  and  only  upon 
clear  and  satisfactory  grounds,  otherwise  it  may  work 
the  greatest  injustice.^  An  application  for  an  Injunction 
is  an  appeal  to  the  extraordinary  power  of  the  Court,  and 
the  plaintiff  is  bound  to  make  out  a  case  showing  a  clear 
necessity  for  its  exercise  ;  it  being  the  duty  of  the  Court 
rather  to  protect  acknowledged  rights  than  to  establish 
new  and  doubtful  ones.*  Moreover  a  temporary  Injunc- 
tion is  a  restrictive  or  prohibitory  process  designed  to 
compel  the  party  against  whom  it  is  granted  to  main- 
tain his  status  merely  until  the  matters  in  dispute  shall  by 
due  process  of  the  Courts  be  determined.  As  such,  an  In- 
junction is  in  its  operation  somewhat  like  judgment  and 
execution  before  trial ;  it  is  only  to  be  resorted  to  from  a 
pressing  necessity,  to  avoid  injurious  consequences  which 
cannot  be  repaired  under  any  standard  of  compensation.^ 

With  such  modifications  as  arise  from  the  fact  that  an 
Injunction  is  claimed  before  or  at  the  conclusion  of  the 
hearing  of  the  right,  the  general  principles  upon  which 
temporary  and  perpetual  Injunctions  are  granted  are  the 
^ame. 


1  Dunn  V.  Br^n,  7  Ir.  R.,  Eq.,  143.  3  DeG.  &  J.,  231»  per  Lord  Chelma- 

*  Noyna   Miaaer    v.    Rupikun,    12  ford,  L.  C.  ;  v.  anle^  p.  02. 

C.   L.   R..  300  8.  0.,  I.  L.  R..  9  Cal..  ^  HiUiard,  Inj.,  f  1«. 

eoe,  611  (1882).  *  Spelling's    EztrMxdinary  RelM 

»  Ware  v.  lUqeni't  Canal  Company,  §  2^.J 
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In  the  case  of  temporary  Injunctions :  (1)  The  appli- 
cant must  show  a  fair  prima  fade  case  in  support  of  the 
right  claimed ;  and  (2)  an  actual  or  threatened  violation 
of  that  right ;  (3)  productive  of  irreparable  or  at  least 
serious  damage ;  (4)  his  conduct  must  be  such  as  not  to 
disentitle  him  to  assistance:  it  should  be  fair  and  honest, 
and  in  particular  there  must  be  no  acquiescence  or  delay ; 
(5)  there  must  be  a  greater  convenience  in  granting  than 
refusing  the  Injunction ;  and  lastly  (6)  equally  effica- 
cious relief  must  not  be  obtainable  by  any  other  usual  mode 
of  proceeding,  except  in  case  of  breach  of  trust.  With 
the  exception  of  the  first,  all  of  the  above  conditions 
apply  to  perpetual  Injunctions.  In  the  place  of  the 
excepted  condition,  it  is  required  that  the  legal  right  must 
be  established  before  a  decree  for  an  Injunction,  can  be 
made.  Upon  the  grant  of  perpetual  Injunctions,  further 
questions  arise  as  to  the  taking  of  accounts  and  the 
payment  of  costs.  , 

§  30.  The  subject-matter  of  a  temporary  Injunction  Temporary  »\^ 
is  the  protection  of  legal  rights  pending  litigation.  Its  "^""*^  ^"** 
object  is  to  prevent  future  injury,  leaving  matters  as  far 
as  possible  in  statu  qfw  until  the  suit  in  all  its  bear- 
ings can  be  heard  and  determined.^  In  exercising  its 
jurisdiction  to  protect  legal  rights  to  property  from  ir- 
reparable or  serious  damage  pending  the  trial  of  the  legal 
right,  the  Court  does  not  pretend  to  determine  legal 
rights  to  property,  but  merely  keeps  the  property  in  its 
actual  condition  until  the  legal  title  can  be  established.* 
The  Court  interferes  on  the  assumption  that  the  party 
who  seeks  its  interference  has  the  legal  right  which  he 
asserts,  but  needs  the  aid  of  the  Court  for  the  protection 


1  Stephens  r.  The  Triulees  of  the  •  Harman  r.  Jones,  O.  *  Ph.,  2W, 

Port  of  Bombay,  I.  L.  R..  1  Bom.,  146       301 :    Kerr,   InJ.,   11. 

(1876). 

w,  I  7 
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of    that    right,  or  of  the  property  in  question,  until  the 
legal  right  can   be  ascertained.^ 
j         The  Court  upon  an  application  for  a  temporary  Injunc- 
I      tion  will  deal  with  the  Injunction  upon    the  evidence 
before  it,  and  will  confine  itself  strictly  to  the  immediate 
object  sought,  and  as  far  as  possible  abstain  from    pre- 
judging the  question  in  the  cause.^ . 
clnTmiuit^^'       An  Injunction  wUl  only  be  granted  to  prevent  the  breach 
^^^md^/a^     of  an  obligation  (that  is  a  duty  enforceable  by  law)  exist 
«»»«»» •«?•      ing  in  favour  of  the  appUcanl^   who   must   have   a   per- 
right  claimed,  sonal  interest  in  the  matter.*    In  the  first  place,  therefore,^ 
as  interference  by  Injimction  is  founded  on  the   existence 
of  a  legal  right  (see  §  15,  <mte)  an  applicant  must  be  able 
to  show  a  fair  primd  facie  case  in  support  of  the   title 
which  he  asserte.^    Being  a  severe  remedy  an  Injunction 
will   not    be  granted  in  the  first   instance  except  upon. 
a  clear  primd  fade  case  and    upon    positive  avermentsj 
of  the  equities  on  which  the  application  for  the  reUef  is 
based.    The  complainant  must  aUege  positively  the  facts 
constituting  his  grounds  for  relief,  although  it  is  not  es- 
sential that  he  should  establish  his  case,  upon  an  applica- 
tion for  an  interlocutory  Injunction,  with  the  same  degree 
of  certainty  that  would  be  required  upon  the  final  hear- 
ing.   Mere  argumentative  aUegations   or  inference  from 
the  facts  stated  do  not  suffice  to  meet  the  requirements  of 
the  rule  requiring  allegations  to  be  specific,  and  the  relief 
will  not  ordinarily  be  allowed  where  the  facts  upon  which 

»  Harman  v.  Jones,  Cr.  ft  Ph..  299.  ^  Act  I  of  1877,  aa,  54,  3. 

301:  Kerr.  Inj..  11.  *  lb.,  8.  66,  cl.  (t). 

•  Oopeenath     Mookerjee     v.     KdUy  •  Saunders  v.   Smithy   3  M.   &.C., 

Doss  MuUick,  I.  L.  R..  10  Cal..  226,  714,    728;  HiUon  v.   Lord    QranvUle, 

231  (1883) ;  Chandidat  Jha  v.  Padma-  Cr.   &  Ph..  283.  292;  Kerr,  Inj.,  11 ;  . 

nand  Singh  Bahadur,  I.  L.  R..  22  Cal.,  Joyce's  Dootrinea,  27.     A  clear  right  I 

459, 466  (1806) ;  Kerr.  Inj..  24 ;  Moran  free  from  reaaonable  doubt  muat  be  | 

V.   River  Steam  Navigaiion  Gom^ny,  satisfactorily    shown.     Hilliard,   Inj.,  I 

14  a  L.  R.,  367  (1876).  §  10.  ^    i  .. 
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the  complainant's  equities  rest,  are  stated  only  upon  in- 
formation and  belief.^     Upon  an  application  for  an  inter- 

ocutory  Injunction,  the  Court  will  not,  however,  decide 

which  of  the  parties  is  right  in  their   statement  of  facts. 

Looking  at  all  the  facts  of  the  case  it  will  consider  whether 

it  is  right  that  the  applicant  should  suffer  the  alleged 

threatened    injury  whilst  his    rights    are  being  investi-     ^'  . 

gated.    Of  course,  if  he  has  no  rights  ^cadi^  qwBstio.    ButV?*<-^  f  4*^«>^*-i^  ^    ^/n^ 
\  P  (? .       if    his   statement   of  facts  is  true  and  raises   a   fair  and/^^"*^"^  '^  /^^jr**^^ 
C^^^   s^^^^tial  question  to  be  decided  as  to  what  the  rights! 
^   \   of  the  parties  are,  then  the  Court  will  issue  the  Injunction,' ' 
V  though   in  doing   so   it  will  not  assume  that  he  has  the 

right  which  he  claims,  nor  that  the  defendant  is  justified  ^ 

in  saying  that  that   right  does  not  exist.^    An  applicant 

is  not  required  to  make  out    a   clear    legal  title,  but 

satisfy  the  Court  that  he  has  a  fair  question  to  raise  asV 

to  the  existence  of   the  legal  right  which  he  sets  up,^ 

and  that  there  are  substantial  ground^  fnif  i^^nhtinp  the 

existence  of  the  alleged  legal  right,  the  exercise  of  which  | 

he  seeks  to  prevent.^     The  Court  must,  before  disturbing 

any  man's  legal  right,  or  stripping  him  of  any  of   the 

rights  with  which  the  law  has  clothed  him,  be  satisfied 

that  the  probability  is  in  favour  of  his  case   ultimately 

failing  in  the  final  issue  of  the  suit.^    The  mere  existence 

*  "  ■  , 

1  Spelling's  Extraordinary    ReUef»  <er,  1  Ind.  Jur.  N.  S.,  411,412(1860). 
S  25 ;  V.  ib.,  §  20  ;  Hilliard,  InJ.,  §§  ^*  '  Uoran   v.    Riw    8Uam   NavigO' 

52.     ThoB  it  is  well  established  that  iion  Company,  supra, 
the    mere  allegation    of    irreparable  *  Chandidat    Jha     v.     Padmanand 

injury  will  not  be  sufficient,  but  the  Singh  Bahadur,  I.  L.  R.,  22  Cal.,  459, 

facto  must  appear  on  which  the  alle-  464.  465  {IS95) ;  Shrewsbury  andChes- 

gation  is  predicated  in  order  that  the  ter  Railway  Company  v.   Shrewsbury 

Court  may  be  satisfied  as  to  the  nature  and   Birmingham  Railway   Company, 
of  the  injury.     Branch  v.  Supervisors,       1  Sim..  N.  S.,  410,  426. 
13  CfcL,    190  (Amer.) ;  High,    Inj.,  }§  •  Sparrow    v.     Oxford,     Worcester, 

34,  35.  and  Wolverhampton  Railway  Company, 

•  Moran   v.    River   Steam    Naviga-  9  Ha.,  436,  441  ;  Kerr,  Inj.,  11,  12. 
tion  Company,  14  B.  L.  R.,  352,  357  •  Kerr,  Inj.,  12  ;  AUy.-Oen.  v.  if<^or 

(1875),  per  Markby,  J. ;  Chmee  v.  Car-  o/  Wigan,  5  D.  M.  4(  Q.,  52. 
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of  doubt,  however,  is  in  itself  insufficient  to   prevent  the 
Court  from  granting  an  Injunction.     The  circumstance 
of  the  legal  right  being  in  doubt  is  a  matter  for    serious 
attention  ;  but  does  not  render  it  incumbent  on  the  Court 
to  refuse  an  Injunction.    The  Court  must  be  guided    by 
a  discretion    according  to  the  exigencies  and  the  nature 
of  each  particular  controversy.^     The  Court  must  in  this 
as  in  other  matters  proceed  upon  probabilities ;  nor  is  a 
contradiction  upon  the  facts  in  itself  a  bar  to  the  issue  of 
an  interim  Injunction.     In  a  large   number  of  cases  in- 
terim Injunctions   issue  simply  in  order  to  keep  parties  in 
statu  quo  while  these  rights  are  being  determined  and  there 
is  generally  a  conflict  upon  the  facts  out  of  which  these 
rights  arise.-     A  probability  of  right  is  sufficient  to  sus- 
^J-^j^4>o   /zA.^/*-^^^*-^-'       tain  an  Injunction.'^    The  Court  will ,  in  many  cases,  in- 
L^^^f^^M^  4^  s  ^ufc^**-     terfere  to  preserve   property  in  statu  quo  during  the  pen- 
^aj/i<^ '  4'iy  ^-^^'  i^c^  i    (jeucy  of  a  suit  in  which  the  rights  to  it  are  to  be  decided, 
^  and  that,  without  expressing,    and  often  without  having 

the  means  of  forming,  any  opinion  as  to  such  rights  ;  it  is 
true  the  Court  will  not  interfere  if  it  thinks  that  there  is 
no  real  question  between  the  parties,  but  if  it  sees  that 
there  is  a  substantial  question  to  be  decided,  it  will  pre- 
serve the  property  until  such  question  can  be  regularly 
disposed  of ;  and  in  order  to  support  an  Injunction  for 
such  purpose  it  is  not  necessary  for  the  Court  to  decide 
upon  the  merits  in  favour  of  the  plaintiff ;  if  the  plaint 
states  a  substantial  question  between  the  parties,  the 
title  to  the  Injunction  may  be  good,  although  the  title  to 
the  relief  prayed  may  ultimately  fail.* 

»  OUendorf  v.  Black,  4  DeG.  A  S..  their  truth    in    serioiw     doubt,     the 

200,  211.  application     for    an    Injunction    will 

•  Per  Markby,      J.,   in   Mnran   v.  be  in   general    denied.      Beach.    Inj., 

River  Steam  Navigation  Company,  14  §  20. 

B.  L.  R.,  357  (1876).     But  when    the  a  Tonmn  v.   Walker,  3  Sw..  679. 

plaintiff's     moving     allegntions     are  *  Great     Wetftern    Railway    Co.    y. 

denied  in  such  a  manner  w  to  leave  Birmingham     and     Or  ford    Junction 
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Upon  the  question  of  proof  of  title  a  clear  distinction 
must  be  drawn  between  applications  for  an  Injunction  and 
for  a  Receiver.  In  the  former  case,  it  is  sufficient  if  it  be 
shown  that  the  plaintiff  has  a  fair  question  to  raise  as  to 
the  existence  of  the  right  alleged  ;  while  in  the  latter  case, 
a  good  primn  facie  title  has  to  be  made  out^ 

The  right  to  relief  by  Injunction  is  not  excluded  by  the 
fact  that  a  penalty  has  been  imposed  by  Statute  securing 
that  right  ;*■  nor,  in  suits  on  contracts,  because  the  con- 
tract provides  for  a  penalty  for  its  non-performance.' 

Assuming  that  the  applicant  has  shown  a  fair  and  sub-(ii)  and  an 
stantial  primal   facie  case  to  be  tried  as  to  the   existence  threlitened     /* 
of  the  legal  right,  or  assuming  that  the  right  is  not   dis-  tf^^rfghtf 
puted,  but  the  fact  of  its  violation  is  denied,  the  plaintiff 
must  further  establish  that  there  is  an  actual'  or   threaten- 
eS'  violation   of   that  right.      To   entitle  a  person   to  an 
interlocutory  Injunction,  it  is  not  necessary  that  a  wrong 
should  have  been  already  committed.     A  Court  of  Equity 
will  not  require  that  which  would  in  most  cases    defeat 
the  very  purpose  for  which  the  relief  is  sought  by  allow- 
ing the  conmiission  of  the  act  which  it  is  sought   to  re- 
strain.   Satisfactory  proof  that  the  defendant    threatens 
the  commission  of   a  wrong,  which  it  is  within  the  power 


Raiiwa^   Co.,    2   Phill.,    697 ;  Joyce's  miney  Doeeee,  I.  L.   R.,   18  Cal.,  257 

Doctrines,  29.  (1889). 

I  ChandidatJhav.  PadmanandSingh  •  lb.;  Bindu  Basini  ('howdkrani  v. 

Bahaditr,  I.  L.  R.,    22  Cal.,  469,  464.  Jahnabi  Ckotcdhrani,  !.  L.  R.,  24  Cal.. 

465  (1895),    citing  Kerr,   Rec.,  3,4;  260   (1896);  Kalidas   Jivram    v.    C/or 

Kerr,  Inj.,  10,  11.  Paijaram   liirju    I.    L.    R.,    16    Bom., 

•  Uayword  v.  Eatt  London  Water-  309  (1890);  see  Act  I  of  1877,  «.  64 
vDorka  Company,  28  Ch.  D.,   139,  146.  f 'invades    or    threaten  to   invade"]. 

»  Madra»     Raihoay    Company      v.  Atty.-Oen.  v.  Forbfjt,  2  M.  A  C,   123, 

RnM,  I.  U  R.,   14  All.,  18,  22  (1890).  132;  Hext  v.  OiU,  7  (^h.,  700;  Tipping 

*  Kerr,  luj.,  12;  Ripon  v.  Hohart,  v.  Sckeraley,  nupra :  Cooper  v.  Whit* 
3  M.  &K.,  169,  na  I  Tipping  v.  Ee-  ingham,  16  Ch.  J).,  601  ;  ^«y.-(/ew/. 
berMey,  2  K.  A  J.,  264:  Imperial  Gas  v.  Acton  Local  Board,  22  Ch.  D.,  221 ; 
Company  v.  Broadbent,  7  H.  L.,  600 ;  Skafio  v.  Bolckow,  etc.,  Co.,  56  L.  J., 
Benode    Coomaree    Donate  v.    Souda-  Ch.,  735. 
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of  the  Court  to  prevent,  oonstitates  a  sufficient  ground 
to  justify  interference.^    There  is  some  conflict  of  views  as 
to  what  imminency  of  irreparable  injury  must  be  shown  to 
entitle  a  party  to  an  Injunction,  as  well  as  to  the  true 
meaning  of  the  term.     An  Injunction  is  never  granted  ex- 
cept for  substantial   reasons  founded  on  actual  interest.' 
An  Injunction  is  not  justified  by  the  fact  that,  if  there  be 
no  intention  on  the  part  of  the  defendant  to  do  the  acts 
feared,  the  Injunction  can  do  no  harm.'    The  evidence 
must  show   a  probabiUty  of  the  defendant  doing  the  act 
which  it  is  sought  to  restrain.*    To  warrant  the  Court  in 
granting  or  continuing  an  Injunction,  it  must  be  reasonably 
satisfied  that  there  is  an  intention  on  the  part  of  the  defend- 
ant  to  do  the  acts  sought  to  be  restrained,  or,  at  least,  that 
there  is  probable  ground  for  believing  that,  unless  the  in- 
junction is  granted,  there  is  danger  of  such  acts  being  done.^ 
A  plaintiff  who  complainS;  not  that  an  act  is  an  actual 
violation  of  his  right,  but  that  a   threatened  or  intended 
act,  if  carried  into  effect,  wiD  be  a  violation  of   the  right, 
must  show  that  such  wil    be    an  inevitable    result.    It 
will  not  do  to  say  that  a  violation  of  the  right  may  be  the 
result;   the  plaintiff  must  show  that  a  violation  will   be 
the  inevitable  result.*' 

Where  a  threatened  act  is  such  that  injury  will  inevi- 
tably follow,  a  Court  may  grant  a  perpetual  Injunction 
restraining  the  continuance  of  that  act  even  though  no 
damage  has  actually  accrued   before  instituton  of   suit; 

*  Spelling's  Extraordinary  Relief,  CKowdhrani  v.  Jakmabi  Chowdkrani 
S  18 ;  High,  Inj.»  §  18.  I.  L.  R.,  24  Cal.,  260  (1896) ;  see  also 

•  76.  ;  as  to  interest,  see  Act  I  of  Haines  v.  Taylor,  10  Beav.,  471 
1877,  s.  66,  ol.  ik).  Ooodhart  v.  Hyeit,  26  Gh.  D.,  190.    A 

•  Dunn  V.  Bryan,  7  Ir.  R.,  Kq.,  143  mere  poMibility.  or  anything  short  of 

*  Cowley  V.  Byas,  5  Ch.  I).,  944.  a  reasonable  probability  of  injury,  is 

*  Dunn  V.  Bryan,  supra.  insufficient  to  warrant  an  injunction ; 

•  PaUitonv.  Gilford,  L.  R.,  18  Eq.,  Lorenz  v.  WaUbron,  96  CaL,  243 
2%d,  263 ;   followed  in  Bindu  Basin  (Amer.),  cited  in  Beaoh,  In].,  §  17. 
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and  where  actual  injury  has  occurred  subsequently  to 
the  filing  of  the  plaint,  the  plaint  may  be  amended  so 
as  to  show  the  nature  and  extent  of  such  injury.  The 
term  ''inevitably"  is  used  not  in  the  sense  of  there  being 
no  possibility  the  other  way,  but  in  the  sense  that  there 
must  be  such  great  probability,  that,  in  the  view  of 
ordinary  men  using  ordinary  sense,  the  injury  would 
follow.* 

It  is  not  sufficient  that  the  complainant  apprehends  or 
fears  the  commission  of  prejudicial  acts  by  the  defendant, 
since  there  may,  in  fact,  be  no  substantial  grounds 
therefor ;  facts  establishing  the  probability  of  the  com- 
mission of  such  acts,  unless  defendant  be  restrained,  are 
necessary.^  The  rule  upon  this  point  has  been  summaris- 
ed as  foDows* : — 

"The  mere  prospect  or  apprehension  of  injury,  or  the 
mere  belief  that  the  act  complained  of  may  or  will  be  done, 
is  not  sufficient  ;^  but  if  an  intention  to  do  the  act  com- 
plained of  can  be  shown  to  exist,  or  if  a  man  insists  on 
his  right  to  do,  or  begins  to  do,  or  threatens  to  do,  or  gives 
wAice  of  his  intention  to  do,  an  act  which  must,  in  the 
opinion  of  the  Court,  if  completed,  give  a  ground  of  action^ 
there  is  a  foundation  for  the  exercise  of  the  jurisdiction.'' 
The  mere  denial  by  a  man  of  his  intention  to  do  an  act  or 
to  infringe  a  right  will  not  prevent  the  Court  from  inter- 
fering ;®  but  if  a  man  asserts  positively  that  it  is  not  his 
intention  to  do  a  certain  act  or  to  infringe  a  certain  right, 
and  there   is  no  evidence  to  show  any  intention  on  his 


J  Bmdu     Basini     ChouHihrani      v.  Haines    v.     Tdyhr,    10   BeaT.,    76  ; 

JakfuUn  Chowdhrani,  I.  L.  R..  24  Cat,  ChabUdas  v.  Munioipaf   Commistioner 

260.  2U  (1896).  of  Bombay,  8  Bom.  H.  C.  R.,  85  (1871 ). 

■  Spelling's    Extraordinary    Relief,  *  See  Englieh  caaea  cited  ante,  p.  102. 

§  18.  *  Jackson   v.    Cator,    5   Yes.,  688 ; 

»  Kerr,  Inj.,  12,   13.  PoUs  v.  Letfy,  2  Drew.  272;  Adair  t. 

*  Ripon  V,  Hobari,  3  M.  &  K.,  174;  Young,  12  Ch.  D.,  19. 


104  INJUNCTIONS   GKNKRALLY. 

part  to  do  the  act  or  infringe  the  right,'  the  Court  will 
not  interfere.'  Nor  will  the  Court  interfere  if  a  man  who 
claims  a  right  to  do  a  certain  act  asserts  positively  that 
before  proceeding  to  do  the  act,  he  will  give  notice  of  his 
intention  to  do  it ;  and  there  is  no  reason  to  doubt  the 
truth  of  his  assurance."^ 

Moreover,  in  aU  cases  it  is  to  be  remembered  that  in 
the  exercise  of  the  discretion  given  to  it  by  the  Specific 
Relief  Act,  the  Court  will  consider  not  merely  whether 
the  plaintiif's  right  has  been  infringed,  or  even  materially 
infringed,  but  also  whether,  under  all  the  circumstances 
of  the  case,  he  ought  to  be  granted  an  Injunction  as  the 
proper  and  appropriate  remedy  for  such  infringement.' 
When  an  injury  has  already  been  committed,  and  is  not 
alleged  to  be  fonlinuinfj,  there  is  no  ground  for  an  Injunc- 
tion.^ The  appropriate  function  of  the  writ  is  to  afford 
preventive  relief  only,  and  not  to  correct  injuries  which 
have  already  been  committed,  or  to  restore  parties  to 
rights  of  which  they  have  already  been  deprived.  It  is 
not  therefore  an  appropriate  remedy  to  procure  relief  for 
past  injuries.  If  the  act  sought  to  be  enjoined  has 
already  been  committed,  the  Court  will  not  interfere  since 
the  granting  of  an  Injunction  under  such  circumstances 
would  be  a  useless  act.^ 
fw  Sf°>rc  ^  person  who  sought  the  aid  of  a  Court  of  Equity  was 

pai-abicorat    required  to  satisfy  the  Court  that   its   interference  was 

leaot  serious 

daniagp.  ucccssary  to  protect  him  from   irreparable,  or  at    least 

serious,  injury  before  the  legal  right  could  be  established 

I  Sec    Kri6tna    Ayyan    v.     Vencaia-  •*  CoicUy  v.    Byas,  6  Ch.    D.,   950. 

cA«Ua  Muidali,  7  Mad.   H.  C.   R.,  6(l,  «  Okanatham  SUkaiU    Sadkarni    v. 

71  (1872).  Maroba  Ramckandra  Pai,  I.  I.  R..   18 

■  Fooht    V.     WiU^l,     Somerset    and  Born..  488  (1894). 

Wtynwuih   Railway  Co.,  6   Ha.,    199:  •  Coker   v.    Simpwn,    7    Cal.,     :I40 

Woodman  v.  Robinson,  2  Sim.  N.  S.,  (Amer.),  t-ited  in  Hilliard,  Inj.,  §  14. 

204;  Kemot  v.  Potter,  3  I>.  F.  &  J.,  «  High,  Inj.,  $23;  Beach,  Inj.,  $41- 
447.  467. 
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at  the  trial.*  In  its  general  sense  an  ^'irreparable  injury" 
is  one  which  cannot  be  repaired  by  any  means  accessible 
to  individual  parties  or  by  invoking  the  aid  of  others. 
In  its  technical  sense,  as  used  in  connection  with  the 
question  of  granting  or  withholding  preventive  equitable 
aid,  an  injury  is  said  to  be  ''irreparable''  either  because 
no  legal  remedy  furnishes  full  compensation  or  adequate 
redress,  owing  to  the  inherent  ineffectiveness  of  such 
legal  remedy,  or  because  owing  to  the  delay  incident  to  the 
prosecution  of  an  action  at  law  to  final  judgment  and 
obtaining  service  therein,  such  judgment  and  process  would 
prove  fruitless  of  beneficial  results.'  By  the  term  "it  is 
not  meant  that  there  must  be  no  physical  possibility  of 
repairing  the  injury ;  all  that  is  meant  is  that  the  injury 
be  a  serious  one,  or  at  least -a  material  one,  and  not  ade- 
quately reparable  by  damages  at  law  ;*  and  by  the  term 
"inadequacy  of  the  remedy  by  damages"  is  meant  that 
the  damages  obtainable  at  law  are  not  such  a  compensa- 
tion as  will,  in  effect,  though  not  in  speciCj  place  the  parties 
in  the  position  in  which  they  formerly  stood.^  The  fact 
that  the  amount  of  damage  cannot  be  accurately  ascer- 
tained may  constitute  irreparable  damage.^  It  is  no 
objection    to  the   exercise  of  jurisdiction   by  Injunction 


^6^^'/^<^/. 


»  Kerr,  Inj.,  14,  citing  Cuddon  v. 
.tforfey,  7  H«..  206 :  Rigby  v.  Ortat 
Western  Railway  Ctrnpany.  2  Ph.,  50 : 
BltHkirst  V.  Spencer,  2  Mac.  AG.,  50  ; 
CkUd  V.  Douglas,  5  £>.  M.  &  G.,  741 : 
Dffke  V.  Tayiw,  3  D.  F.  &  J.,  4«7  : 
Atty.'OenL  v.  Sheffield  Gas  Co,,  3D.  M. 
&  G..  304  :  Johnson  v.  Shrewsbury  and 
Birmingham  Railway  Co.,  ib.  at  p.  931. 

*  SpeUing^s  Kxtraordioary  ReJirf, 
§13. 

^  Pinehin  v.  London  and  Blachwall 
Railway  Co,,  5  D.  M.  A  G.,  860.  Set 
Kerr.  Iig.,  14;  Ripon  v.  Hobart,  3  M. 
&   K.,    175 ;  ISasl  Lancashire   Railway 


Co.  V.  HaUeraUy,  8  Ha.,  90 :  AUy.-Oenl. 
V.  Sheffield  Gas  Co.,  3  D.  M.  ft  G.. 
304,  320 ;  Bloxam  v.  Metropolitan  Rail- 
way, 3  Ch.,  354. 

*  Wood  V.  Sutclifft,  2  8im.  N.  8., 
165.  This  btatement  wa«  adopted  as 
explanatory  of  the  term  "adequate 
relief,"  in  s.  54,  cl.  (c)  of  the  Specific 
Relief  Act.  in  Qhanasham  \ilkant  Sad- 
karni  v.  Moroba  Ramehandra  Pai, 
I.    I^    R.,     18    Bom.,    488  (1894). 

*  Cory  V.  Yarmouth  and  Xorwich 
RaUway  Co.,  3  Ha.,  603;  of.  Act  I  of 
1877,  8.  54,  cl.  (b). 
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that  a  man  may  have  a  legal  remedy.  The  question  in  all 
cases  is  whether  the  remedy  at  law  is,  under  the  circumstan- 
ces of  the  case,  full  and  complete.'" 

Damage  is,  however,  never  irreparable  where  compen- 
sation affords  a  full  and  complete  remedy.'"^  Nor  will  an 
interlocutory  Injimction  be  granted  to  restrain  a  wrong 
which  is  a  mere  technical  invasion  of  the  plaintiff's  rights 
and  does  not  threaten  serious  injury.^  As  has  been  con- 
cisely said,  the  Court  will  not  grant  an  Injunction  unless 
real  injury  is  apprehended.*  At  the  same  time  the  dam^e 
apprehended  or  suffered  need  not  be  such  that  were  com- 
pensation given  it  would  be  for  a  large  amount.^  Nor 
on  the  other  hand  is  the  fact  that  the  plaintiff  would, 
on  proof  of  his  case,  be  entitled  to  heavy  damages  suffi- 
cient groimd  for  the  issue  of  an  Injunction.  The  qu3s- 
tion  in  all  cases  is  whether  the  remedy  by  Injunction 
is  the  appropriate  remedy,  a  question  which  again  depends 
upon  another,  namely,  whether  damages  would  or  would 
not  afford  adequate  relief. 
Ananinaih  The    tcHU    "irreparable    injury"    may,    in    particular 

kinitJi,  '  "^  cases  owing  to  circumstances  peculiar  to  this  country, 
bear  a  wider  meaning  than  would  be  attached  to  it  by  an 
English  Court.  So  where  M  obtained  a  decree  against  B 
and  others  (Hindus),  on  a  title  of  purchase  from  them, 
for  possession  of  an  undivided  moiety  of  a  dwelling-house 
to  the  remaining  moiety  of  which  C  (a  Hindu)  alleged 

'  Spelling  loc  cil.,   quoting  Joyce's  wish  to  encourage  applicatjons  to  the 

Inj.   j9ee  as  to  the  last  sentence  in  text:  Court  upon  trivial  matters,    on     the 

Lundey  v.  Wagner y  I  D.  M.  ft  G.,  616.  other   hand,    I    am  far  from   holding 

*  Kerrison   v.    Sparrow^    19     Ves.,  out    the  notion    that    anjrthing    like 

449  ;  Oaratin  v.  AapUn^  1  Mad.,  151 ;  largo  or  heavy  damages  most  be  re- 

^^  Cuddon  V.  MorUy^  7  Ha.,  206.  covered    before   the   plaintiff  can   be 

V  3  Spelling  op.  ciL,  §  19.  assisted/'    per   Sir    W.    Page  Wood, 

N  •  Columbus  v.  Storey,  33  Ind.,  195  V.  C.  ;  and  see  Campbell  v.  ScoU,  11 

\         (Amer.),  cited  in  Billiard,  Inj.,  §  14.  Sim.,     39;    Qoldemith    y.    Tunbridne 

\  *  Lingwood  v.  Stowmarket  Company,  WelU  Improvement  Commissioners,  L, 

\     L.  R.,   1  Eq.,  79.     "  WhUst  I  do  not        K.,  l  Eq.,  169    Milliard,  Inj.,  18,  19. 
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he  was  jointly  entitled,  and  that  he  and  his  family  were 
in  possession;  on  M's  proceeding  to   obtain  execution  of 
his  decree,   C   brought  a  suit,  alleging  that  M  had  ob- 
tained   no    title    under    his   purchase    and   praying   for 
partition    of   the    property.    On    an  application  for   an 
interim   Injunction    to    restrain    M    from   executing    his. 
decree    pending    the    partition-suit,    the    Court   granted 
the  application  and  observed  as  follows  . — ''Now  I  ought 
not   to   grant    an    interim   injunction,    if    the    mischief 
against  which  it   is  directed    is    capable    of   being  com- 
pensated   for   by   a  money-payment    or  if   it  is    not  of 
such  a  kind  as  will  cause  the  plaintiff  irreperable  damage, 
supposing  that  he  has  the  right  which  he  seeks  to  enforce 
in  his  suit.    I  here  advisedly   have  recourse  to  the  prin- 
ciple of  'irreparable  injury,"  although  I  am  perhaps  giving 
to  it  a  somewhat  wider  application  than  would  be  accorded 
to  it  in  the  English  Courts  of  Equity  on  a  motion  of  this 
kind,  because  I  think  that,  under    the  circumstances  of 
native  society  in  this  country,  there  may  be  such  a  thing  as 
a  trespass  which  works  a  truly  irreparable  injury,  although 
it  does  not  effect  a  lasting  alteration  of  the  subject  of   en- 
joyment, and  is   such  as  in  England  might  be  capable  of 
being  compensated  for  in  pecuniary  damages.     If  in  this 
case  the    question  concerned  simply  possession,  without 
more,  of    ordinary  immoveable  property  other  than  a 
family  dwelling-house,  I  see  no  reason  why  the    plaintiff 
should  not  wait,  until  he  had  made  out  his  title,  and  be 
then  content    with  the    compensation    which    would  be 
afforded  him  in  respect  of  the  defendant's   misdoing,  in 
the  shape  of  pecuniary  damages.    But  here  M  is  seeking 
to  obtain  possession  of  an  undivided  moiety  of  a  dwelling- 
house,  a  portion  of  the  other  moiety  of   which  is  admitted- 
ly in  the  rightful  enjoyment  of  the  plaintiff  and  his  family ; 
and  certainly  the    plaintiff  is  in  this  position  that  he  is 
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entitled  at  any  time  to  say  that  he  will  have  his  share 
divided  off  from  the  rest,  and  that  he  will  not  live  in  the 
house  jointly  with  any  given  person  who  may  be  entitled 
to  another  share  in  it.  He  has  exercised  this  right  as 
against  M  by  saying  that  he  will  not  live  in  the  house 
jointly  with  M,  and  asking  for  a  partition.  Of  course,  if 
the  parties  who  are  jointly  entitled  to  property  cannot 
come  to  an  amicable  arrangement  for  a  partition,  some 
interval  of  time  must  elapse  before  a  binding  partition 
can  be  effected  between  them  in  the  ordinary  course  of 
law.  If  the  parties  are  already  in  joint  possession,  that 
joint  possession  will  generally  continue  during  this  interval. 
But  when  one  of  the  parties,  as  in  this  case,  is  a  ne"  comer, 
a.  difficulty  no  doubt  occurs.  Assuming  that  M  has  a 
good  title  to  the  moiety  of  which  he  is  seeking  to  get  pos- 
session, inasmuch  as  an  interval  must  elapse  before 
a  partition  can  be  effected,  the  question  before  me  becomes 
at  any  rate  narrowed  to  this :  Is  M  entitled  during  that 
interval  to  force  himself  into  the  family  society  of  the 
plaintiff,  and  to  make  himself,  so  far  as  it  is  practically 
possible,  a  member  of  the  plaintiff^s  joint  family  in  the 
occupation  of  the  dwelling-house  ?  It  appears  to  me 
clearly  that  he  is  not.  I  think  that  a  forced  joint  occu- 
pation in  this  fashion  of  an  undivided  dwelUng-house  by 
an  intruder,  even  though  he  be  an  owner,  against  the  wiU 
of  the  resident  Hindu  co-parcener,  amounts  to  a  proprie- 
tary injury  which  the  latter  is  not  in  equity  called  upon  to 
sustain,  and  for  which  pecuniary  damages  would  not  be 
compensation.  Money  alone  will  not  in  any  degree  set  the 
matter  right,  and  therefore  the  injury  is  in  its  character 
irreparable ;  also,  there  can  be  no  doubt,  I  think,  that  it  is 
substantial  enough  to  justify  the  interference  of  this  Court." 

1  Ananlnaik    l>ty  v.    MackitUoeh,     0  B.  L.  K..    571,    672.    573    (1871).    ptr 
Pheur*  J. 
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The  Specific  Relief  Act  enacts  the  same  rules  as  those  in 
force  in  England,  and  in  appljring  those  rules  the 
Courts  in  India  should  be  guided  by  the  decisions  of  the 
Court  of  Chancery  which  are  the  source  from  which 
these  rules  have  been  drawn.^  In  the  case  of  obligations 
not  arising  from  contract  the  Court  may  grant  an  Injunc- 
tion in  cases  where  the  defendant  is  trustee  of  the  property 
for  the  plaintiff,  even  though  compensation  in  money 
would  afford  adequate  relief ;''  and  similarly  where  the 
Injunction  is  necessary  to  prevent  a  multiplicity  of  judi. 
cial  proceedings/  And  an  Injunction  may  be  granted 
in  cases  (a)  where  there  exists  no  standard  for  ascertaining 
the  actual  damage  caused  or  likely  to  be  caused;^  (b)  where 
pecuniary  compensation  would  not  afford  adequate  relief  f 


I  The  Land  Mortgage  Bank  of 
India  T.  Ahmedbkoy  Habibbkoy,  I.  L. 
R.,  8  Bom.\  67  (1883).  The  liinit«. 
tioo  of  the  power  to  grant  InjuDctions 
created  by  ».  54  of  the  Specific  Relief 
Act  in  idontieal  with  the  conditions 
upon  which  the  Court  of  Equity  in 
England  has  always  asserted  its  juris- 
diction :  Dhunjibhoy  Cowasji  Omrigar 
V.  /.i«6oa,  I.  U  R..  13  Bom.,  259, 
260  (1888).  See  Skadi  v.  Anup  Sing, 
I.  L.  R.,  12  All.,  436,  438,  439(1889). 

•  Act  I  of  1877,  8.  54,  cl.  (a).  See 
111.  (/)  to  8.  64  and  the  Illustration  to 
cl.  (a)  of  8.  12,  ib. 

3  /6..  cl.  (e).  See  Dls.  (p)  and  {q) ; 
The  Land  Mortgage  Bank  of  India  v. 
Ahmedbkoy  Habibbhoy,  I.  L.  R.,  8 
Bom.,  91  (1883)  [this  clause  em- 
braced M  well  repeated  suit?  by  the 
same  plaintiffs  as  a  series  by  different 
plaintiffs];  Sam  Chand  Dvtt  r.  Wat- 
Mn  ie  Co,,  I.  L.  R..  15  Gal..  220  (1887) ; 
Moron  7.  River  Steam  Navigation 
Company,  14  B.  L.  R.,  359  (1875). 

♦  Act  I  of  1877,  s.  54,  cl.  (ft);  The 
Land  Mortgage  Bank  of  India  v.  Ah- 
medbkoy llabibbhoy,  I.  L.  R.,  8  Bom., 


67,  72  (1883) ;  Ramanadhan  v.  Zemin- 
dar of  Bamnad,  I.  L.  R.,  16  Mad.,  409* 
410  {\S93);Ghanasham  Nilkant  Sad- 
karni  v.  Moroba  Ramehandra  Pai^ 
I.  L.  R.,  18  Bom.,  489  (1894).  See 
Illustration  to  cl.  (ft)  of  s.  12,  Act  I  of 
1877. 

»  Act  I  of  1877.  8.  54.  cl.  (c) ;  Pan. 
nusawmi  Tevar  v.  The  Cattecior  of 
Madura,  5  Mad.  H.  C.  R.,24,  25  (1869); 
Ramanadhan  v.  Zemindar  of  Ramnad, 
I.  L.  R.,  16  Mad.,  409(1893);  The 
Land  Mortgage  Bank  of  India  ▼.  Ah- 
medbhoy  Habibbhoy,  I.  L.  R.,  8  Bom., 
67  ( 1883);  Nandkishor  Balgovan  v.  Eha- 
gubkai  Pranbalabkdas,  I.  L.  R.,  8 
Bom.,  95,  97  (1883) ;  Jamnadas  Skan- 
karlal  v.  Atmaram  Harjivan,  I.  L.  R., 
2  Bom..  133(1877);  O.  1. 1\  Railway  v. 
Nowroji  Pestanji,  1. 1^  R.,  10  Bom.,  390 
(1885);  Ranehkod  Jamnadas  y.  LaUu 
Uaribhai,  10  Bom.  H.  C.  R.,  95,  97 
(1873);  Dhunjibhoy  Cowasji  Umrigar 
y.  Lisboa,  I.  L.  R.,  13  Bom.,  259.  260 
(1888) ;  Kalidas  Jivram  v.  Qor  Par- 
jaram  Hirji^  I.  L.  R.,  15  Bom.,  309, 
310  (1890);  Qhanatkam  Nilkant  Nad^ 
karni    v.    Moroba    Ramehandra    Pai, 
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and  (c)  where  it  is  probable  that  pecuniary  compensation 
cannot  be  got  for  the  invasion  or  threatened  invasion  of 
the  plaintiff's  right  to  or  enjoyment  of  property.' 

Clause  (a)  has  rather  appUcation  to  such  cases  as  are 
referred  to  in  the  Illustrations  (h)  and  (i)  to  section  54  of 
the  Specific  ReUef  Act  where  there  is  no  possible  standard 
with  reference  to  which  the  contemplated  injury  can  be 
compensated  than  for  example  to  a  case  of  injury  to  pro- 
perty like  a  house  occupied  by  its  owner  in  danger  of  being 
deprived  of  its  ancient  light.'^  Even  if  it  be  difficult  to 
suppose  that  pecuniary  damages  would  not  afford  ade- 
quate relief,  it  must  be  shown  that  there  is  some  standard 
for  ascertaining  them.^ 

By  the  term  '^adequate  relief"  in  clause  (b)  is  probably 
meant  such  a  compensation  as  would,  though  not  in  specie 
in  effect  place  the  plaintiffs  in  the  same  position  in  which 
they  stood  before.^  It  has  been  said  that  damages  are  a 
sufficient  remedy  where  the  injury  is  not  so  serious  that 
the  property  might  not  still  remain  the  plaintiffs'  and  be 
as  substantially  useful  to  him  as  before.^  An  Injunction 
will  be  granted  where  relief  by  way  of  compensation 
would  be  tantamount  to  allowing  a  trespasser  to  pur- 
chase another  man's  property   against  that  man's  will/ 

Clause  (c)  probably  refers  to  cases  where  the  defendant 
has  become  insolvent  and  the  like.    The  Specific  Relief 

I.  L.  R.,  18  Bom.,  488  (1894);  Kadar-  *  OhanaaKam  Nilkant  Nadkarni  v. 

bkai  V.  Bahifnbhai,  1.  L.  R.,  13  Bom..  Moroba  Ramchandra  Pai,  I.  L.  R.,  18 

674   (1889).     See   Illustrations    to   cl.  Bom.,  488  (1894),  following   Wood  v. 

(c).  8.  12,  Act  I  of  1877.  Sutrliffe,  21,  L.  J.  Ch..  266. 

i  Act  I  of  1877,  8.  54,  cl.  (d) ;  see  •  Dhunjibkoy   Cowasji    Unurigar    v. 

i6.,8. 12,  cl.((/),  and  Illustration  thereto.  Liaftoa,  I.  L.   R.,   13  Bom.,  261,  262 

•  Qhanaaham  Nilkant   Nadkarni  v.  (1888)  ;     Kadarbhai     7.     Rakimbhai, 

Moroba  Ramchandra  Pai,  I.  L.  R.,  18  ib.  at  p.  674(1889),  faXiovnng  Holland 

Bcm.,  489  (1894).  v.  WoiUy,  L.  R.,  26  Ch.  D.,  678,  585. 

8  The     Land     Mortgage     Bank     of  •  Jrthalal   v.    Lalbhai,  I.   L.  R„  28 

india  v.  Ahmedbho^  Habibbhoy,  I.  L.  Bom.,  298  (1904). 
R.,  8  Pom.,  48  (1883). 
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Act  contains  a  similar  provision  with  reference  to  specific 
performance  and  gives  the  following  as  an  illustration 
thereto.  A  transfers  without  endorsement  but  for 
valuable  consideration  a  promissory  note  to  B.  A  becomes 
insolvent,  and  C  is  appointed  his  assignee.  B  may  compel 
C  to  endorse  the  note,  for  C  has  succeeded  to  A's 
liabilities  and  a  decree  for  pecuniary  compensation 
would  be  fruitless.^    . 

When  the  obligation  anses  from  contract  the  Court  is 
required  to  guide  itself  by  the  rules  and  provisions  con- 
tained in  Chapter  II  of  the  Specific  Relief  Act  relating  to 
specific  performance.^  According  to  those  rules  specific 
performance  may  be  enforced  when  the  act  agreed  to  be 
s^one  is  in  the  performance  wholly  or  partly  of  a  trust  ;''^  and 
also  in  cases  where  (a)  there  exists  no  standard  for  ascer- 
taining the  actual  damage  caused  by  the  non-performance 
of  the  act  agreed  to  be  done  ;*  (b)  the  act  agreed  to  be  done 
is  such  that  pecuniary  compensation  for  its  non-perfurm- 
ance  would  not  afford  adequate  relief  ;  there  being  a  rebut- 
table presumption  that  the  breach  of  a  contract  to  transfer 
immoveable  property  cannot  be  adequately  reUeved  by  a 
compensation  in  money  and  that  the  breach  of  a  contract 
to  transfer  moveable  property  can  be  thus  reUeved  ;^  and 
(c)    when   it   is   probable    that   pecuniary   compensation 


1  Act  I  of  ,1877,  s.  12,  ol.  (d)^  and  tion  thereto,  which  is  repealed  where- 

lUustration  thereto.  ever  the  Indian  Triutfl  Act  is  in  force. 

•  Act  I  of  1877,  8.  54.     An  injanc-  See  Act  II  of  1882,  ss.  1,  2. 

tion  cannot  be  granted  to  prevent  the  *  76.,    s.    12,  cl.   (6).     See  llluatra- 

bieach  of  a  contract  the  performance  tion  thereto. 

of  which  would  not  be  specifically  •  Act  I  of  1877,  a.  12,  cl.  (c).  and 
enforced ;  ib.,  s.  56,  cl.  (y) ;  but  as  to  Sxplanatum.  See  Illuatratiou  to  cl. 
injunctions  to  perform  negative  agree-  (c).  So  where  the  right  in  question 
ments,  eee  s.  57,  s6.,  which  forms  a  was  an  interest  in  immoveable  proper- 
proviso  ,to  s.  56,  cl.  (/).  Madfos  Bail-  ty  an  injunction  was  granted  ;  Jiama- 
way  Company  v.  Rust,  I.  L.  R.,  14  nadhan  v.  Zemindar  of  Ra  mnad,  1.  L. 
Mad.,  18,  22  (1890).  R.,  16  Mad.,  400  (1893). 

3  76.»  s.  12,  cl.  (a).    Su  muBtra« 
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cannot  b:;  got  for  the  non-performance  of  the  act  agreed  to 
be  done.'     The  same  considerations  therefore  which  would 
prevent  the   Court   from    giving  a  plaintiff  a  decree   for 
specific  performance  will  prevent  it  from     granting    an 
Injunction.^ 
dwt/muarbV     ^^  Injunction  cannot  be  granted  when  the   conduct  of 
i*Hwntttie"himl  ^^^  applicant  or  his  agent  has    been  such   as  to  disentitle 
to  iwwintAnoe.  I  hii,^  to  the  assistance  of  the  Court   by  way  of  Injunction.* 
1  The  conduct  of  the  party  who  seeks  the  aid  of  the  Court 
'must  be  (a)  fair  an^^Jmayt,  (6)  and  in    particular  there 
ON  n      /   *     A-  ^^^  ^  ^^  acquiescence,  (c)  or  delay.      For  the  jurisdic- 

A/  «^^^  ^    1^  ^^^^  ^^  *^®  Court  to  interfere  by  way  of    interlocutory  In- 

junctions in  support  of  a  legal  title  being  purdy  equitable, 
it  is  governed  upon  strict  equitable  principles.    The  Court 
.  where  its  summary  interference  is  invoked   alwa}^  looks 
I  to  the  conduct  of  the  party  who  makes  the    appUcation, 
•  and  will  refuse  to  interfere,   even  in  cases  where  it  acknow- 
'   pledges  a  rigljt,  unless  his  conduct  in  the  matter  is  free  from 
blame.^ 
hi  fair*and^        ^^  accordaucc  with  a  favourite   maxim  of  equity  juris- 
honwt.  prudence  that  he  who  applies  for  equity  must  also  have 

done  it,  a  party  appljdng  for  an  Injunction  must  come 
into  Court  with  clean  hands  and  a  clear  coascience.  Ah 
the  relief  is  of  a  purely  equitable  character  the  plaintiff 
must  come  within  the  equitable  conditions  generally  im- 
posed upon  parties  asking  equitable  relief.     The    party 

1  /6.,cl.  (d).  See  IlluMtratior.  thereto  trations  to  8.  5«  of  the  Speeifie  l^lief 

cited,  an/f,  p.  111.  Act    are   illustratioiw  o(   this    elauae. 

•  •  Callianji  Harjivan  v.  Sar»i  Tri-  In    Subba    XaiHu     v.    Haji     Badthn 

rum.  I.  L.  R.,  Ift  Bom.,  7«8  (18»o).  Sahib,   T.    L.    R.,   26   Mad.,    168.  PS 

s  Act  I  of  1877,  8.  66.  cl.  (;) :  Noyna  (1902).  it  wah  held  there  wan  no  such 

Mister  v.    Rupihin,  I.  L.  R.,  9  C«l.,  bar  and  the  question  of  a  defendant's 

609,  611  (1882).     This  provision  is  an  refusal  to  accept  an     offer  was  eon- 

application  of  the  equitable  maxim :  iiidered.  * 

•He  who  seeks  equity  must  do  equity:*'  *  Kerr.  Tnj..  17.  18  ;  and  see  Beach. 

"He    who   comes   into   equity    rau«t  Inj..    §§    14-16;    Sj»eninK   op^    riU, 

I'lmewith  clean  hands."      The  illuB-  §26. 
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seeking  relief  must  not  be  himself  at  fault.'  The  applicant 
must  satisfy  the  Court  that  his  own  acts  and  dealings  in 
the  matter  have  been  fair  and  honest*''  and  free  from  any 
taint  of  fraud  or  illegaUty;*  that  he  has  not  put  himself  in 
the  wrong  ;*  or  brought  about  the  state  of  things  of  which 
he  complains;  and  that  he  has  not  dealt  in  an  unfair  or 
inequitable  manner  in  his  deahngs  with  his  opponent  or 
third  parties.^ 

The  Court  will  not  interfere  when  owing  to  misrepresen- 
tation there  is  any  lack  of  truth  in  the  plaintiff's  case.*  An 
Injunction  will  be  withheld  when  apparently  sought  for 
the  purpose  of  obtaining  an  undue  advantage ;  when  in  the 
opinion  of  the  Court  it  would  be  used  for  the  purpose  of 
creating  mischief ;  or  when  it  would  give  the  complainant 
the  means  of  coercing  a  compromised ,  So  again  it  is  not 
sufficient  in  all  cases  for  the  plaintiff  to  say  that  he  is  ready 
and  willing  to  pay  whatever  is  due.  He  must  first  pay 
what  is  t^nceded  to  be  due  or  what  can  be  seer,  to  be  due 
on  the  face  of  the  pleadings  or  affidavits.^  Nor  can  a  plain- 
tiff have  rehef  upon  an  agreement  unless  it  appears  that 

1  Beach,  Inj.,  f  14;  Spelling  op,  eit.,  •  JoMph   v.    Maeowky   (1892),  96 

$  26.  Cal..  518  (Amer.)  cited  in  Beach,  Inj., 

s  See  A^t  I  of  1877,   8.  56,  111.  (c),  f   14  [in   thin  caM  the  plaintiff  was 

which  ia  taken  from  Perrff  v.  True/Ut  denied  an  injnnotion  beoanae  he  has 

6  Beav.,  76  ;  and  111.  (6),  which  is  taken  represented  the  razorv  in  qaestion  to 

from  Morgan  v.  MeAdam,  36  J*  J.,  be  manufactured  in  Sheffield,  when  in 

Ch.,^228  ;  Nelson,  Specific  Relief  Act,  fact  he  did  not  know  where,  nor  by 

296.                          ^  whom,  they  were  manufactured.    See 

s  So  a  plaintiff  will  not  get  relief  Act  I  of  1877,  s.  56,  Ills.  (6)  and  (c)]. 

^  the  covenant  which  he  seeks  to  en-  t  Xey  Manufaelwring  Company  v. 

force  is  tainted  with  illegality ;  Davies  Superior   DriU    Company    (1893).    56 

▼.  Makuna,  29  Cfa.  D..  596 ;  KaUian-  Fed.,  152  (Amer.)  dted,  ib.,  f  16. 

dot  V.  Tvlaidaa,  I.  L.  R.,  23  Boro.,  786  •  SiaU   Railroad    Cases,  92   U.    S., 

(1899).  567,  616  (Amer.)  cited,   ib.    So,  for 

4  Sm  Act  I  of  1877.   s.  5\  Til.  (a).  example,    it   was  ht»ld  that  a  person 

whieh    is    founded    on    LUtlewooa    r.  Hceking   to  prevent   the  enforcement 

CaidveU,  11  PHce,  97;  Nelson  op,  cil.,  of  an   usurious  contract  must   show 

296  ;  KaUiandas  v.  Ttilsidas,  I.  L.  R.,  that  he  ^has   paid   or    tendered   the 

23  Bom.,  786  (1899).  amount  justly  due,  ib, 

•  Katr,  lnl„  16,  el  t^'  casoih 

W,l  8 


114  INJUNCTIONS  GKNERALLY. 

he  has  actually  carried  out,  so  far  as  in  him  lies,  his  own 
part  thereof.' 

In  accordance,  however,  with  the  rule  that  a  Court  of 
Equity  having  acquired  jurisdiction  for  one  purpose  will 
entertain  it  for  all  purposes,  it  may,  where  it  ha<9  acquired 
jurisdiction  of  a  whole  tract  of  land,  afford  injunctive 
relief  as  to  a  part  thereof,  as  to  which,  if  it  were  alone,  the 
relief  might  be  refused  by  reason  of  the  manner  in  which 
the  plaintiff  acquired  it.^ 
(6)  and  in  par.     An  Injunction  cannot  be    granted  to  prevent  a  con- 

tioalar  there         .       .  ° 

most  be  no  ^  tiuuing  breach  in  which  the  applicant  has  acquiesced,"*  nor 
aoqmeM6Doe.  ^^^^  ^^  couduct  of  the  applicant  or  his  agents  has  been 
such  as  to  disentitle  him  to  the  assistance  of  the  Court. 
One  way  in  which  an  applicant  may  so  disentitle  himself  is 
if  he  has  stood  by  for  a  considerable  time  and  allowed  the 
person  against  whom  he  applies  to  proceed  with  the  action 
he  has  taken  and  lay  out  money  and  labour  without  objec- 
tion and  only  applies  to  the  Court  after  allowing  all  this 
to  go  on  for  some  time.* 

Parties  who  have  acquiesced  and  by  their  conduct  en- 
couraged others  to  alter  their  condition  cannot  call  upon 
the  Court  for  its  summary  interference ;  and  this  principle 
applies  with  peculiar  force  when  the  property  on  which 
monies  have  be^n  expended  is  minera;l  property  or  the  Uke, 
or  if  the  act  complained  of  is  caused  by  a  public  company 
in  the  execution  and  construction  of  their  works.^  If  a 
man  by  words  or  by  conduct  has  intimated  that  he  consents 
to  an  act  which  has  been  done,  and  that  he  will  offer  no 
opposition  to  it,  although  it  could  not  have  been  lawfully 

1  De  Matton  v.   Oibaon,  4  D.  A  J..  •  Beach,  Inj.,  f  14. 

276;   Ptio  V.    Brigklon,  Uetjidd  and  •  Act  I  of  1877.  $.  «6,ol.  (A). 

TumbridifB  Railway  Co,,    I  H.  A  M.,  •  S>yno  Mismr  v,  Rupiku^,  I.  L 

468 ;  FeehUr  r.  Montgomery,  33  Beav.,  R..  0  Cal.,  609,  611  (1882). 

22;  Telegraph  Deepaiek,  Ac.,  Co,  ▼.  •  Kerr,    Inj.,    16;   HilUard.    InJ.. 

4feZ«m.  8  Gh.,  668.  §  34  ;  Beiwh,  Inj,,  |  42. 
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done  without  his  consent,  and  he  thereby  induced  others 
to  do  that  from  which  they  might  otherwise  have  abstain- 
ed, he  cannot  question  the  legality  of  the  act  he  had  so 
sanctioned  to  the  prejudice  of  those  who  have  so  given 
credit  to  his  words,  or  to  the  fair  inference  to  be  drawn 
from  his  conduct.  If  a  party  has  an  interest  to  prevent 
an  act  being  done  and  acquiesces  in  it  so  as  to  induce  a 
reasonable  belief  that  he  consents  to  it,  and  the  position  of 
others  is  altered  by  their  giving  credit  to  his  sincerity,  he 
has  no  more  right  to  chaDenge  the  act  to  their  prejudice 
than  he  would  have,  had  it  been  done  by  his  previous 
license.' 

Acquiescence  or  forbearance  therefore  may,  in  the  absence 
of  explanatory  circumstances,  be  an  impediment  to  the 
assertion  of  a  right ';  as  where  the  defendants  can  say  that 
they  had  been  induced  to  do  anjrthing  by  an  idea  of 
the  plaintiff's  assent  caused  by  his  own  acts  or  omissions.' 
It  is  clear  that  there  must  be  an  injury  to  acquiesce  in  ;^ 
and  that  there  can  be  no  acquiescence  if  the  party  against 
whom  it  is  alleged  was  not  aware  that  his  rights  had  been 
violated  f  or  permitted  an  act  to  take  place  in  error  and  in 
ignorance  of  the  consequences.^  Acquiescence  imports 
full  knowledge.^  Parties  cannot  be  said  to  acquiesce  in 
the  claims  of  others  unless  they  are  fully  cognisant  of 
their  right  to  dispute  them.^    Rehef  will  not  be  denied  to  a 


*  Uda  Btgam  ▼.  /mom-iHUtii,  I.  L.  •  IfeMpn  ▼.  D%ek$,  lOCh.  D.,  247. 
R.,  1  AIL,  82,  86  (1875),  citing  CaWn-  •  Banhart  v.  Hougkitm,  27  Beav., 
cross  ▼.  Larimer,  3  Maoq.  H.  L.  Cm.,  425,  431;  Johnaon  ▼.  WfaU,  2  D.  J.  ft 
829.  S.,    18 ;  H    both   partiet   are   equally 

*  Jamtiadas  v.  Atmaram,  I.  L.  R.,  ignoraot  the  one  is  not  to  sailer  more 
2  Bom.  at  p.  137  (1877),  where  the  than  the  other;  <7reeiiAa^  ▼.  Man- 
circamfltances  which  constitute  delay  Chester  and  Birmingham  Bailway,  3 
and  aoquiesoeooe  are  discussed  [and  see  Bf .  ft  C,  784,  791.  Banhart  ▼.  Bought^ 
Land  Mortgage  Bank  ▼.  Ahmeibhoy,  on,  supra. 

I.LR.,  8  Bom.  at  pp.  58^  84  (1883)].  *  Gopalnarain  Matoamdar  ▼.  ifuJ. 

*  A.  dtmnUy  Guptu,  14  B.  L.  R.,  86  (1874). 
«  Painee  t.  Taglar,  2  Ph.,  209.  •  Marker  v.  Marker,  9  H^.,  16. 
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person  on  the  groond  of  acquiescence  in  what  he  was  led 
to  consider  a  mere  temporary  violation  of  his  right;*  nor 
does  the  acquiescence  in  a  state  of  things  which  produces 
little  injury  warrant  the  subsequent  extension  of  them  to 
an  extent  productive  of  serious  damage.'^  The  acquies- 
cence may  be  of  one  of  several  co-plaintiffs  ;^  a  corporation 
or  company  ;*  or  of  an  agent  ;^  and  the  conduct  and  deal- 
ings of  a  man  with  others  than  the  party  with  whom  the 
contest  exists  may  constitute  a  case  of  acquiescence.*  It 
has  been  said  that  where  the  plaintiff  has  protested  against 
his  rights  being  interfered  with  there  is  no  acquiescence.^ 
But  a  mere  protest  is  not  in  general  sufficient  to  exclude 
the  consequences  of  laches  or  acquiescence.**  If  a  bare 
acquiescence  is  a  valid  defence,  it  must  be  an  acquiescence 
while  the  act  acquiesced  in  is  in  progress,  and  not  after  it 
has  been  completed.  If  a  person  having  a  right  and  see- 
ing another  person  about  to  commit,  or  in  the  course  of 
committing,  an  act  infringing  upon  that  right,  stands  by 
in  such  a  manner  as  really  to  induce  the  person  committing 
the  act,  and  who  might  have  otherwise  abstained  from  it, 
to  believe  that  he  assents  to  its  being  committed,  he  can- 
not afterwards  be  heard  to  complain  of  the  act.  Mere 
submission  to  an  act  when  it  is  once  completed  without 
any  knowledge  or  assent  upon  the  part  of  the  person  whose 
right  is  infringed  upon  is  only  a  submission  to  an  injury, 
and  it  cannot  take  away  the  right  infringed  upon  when 
such  submission  is  for  any  time  short  of  the  period  of 


1  Karr,  Inj.,  19,  et  ibi  eaaas,  •  Kerr,  Inj.,  18,  rf  iW  coms. 

•  Ih.,    Bankart    v.    Houghton,    27  »  Jamnadas    Shankarlal    v.  Atma- 
Beay.,  430.  ram  Harjivan,  I.  L.  R..  2  Bom.,  137 

•  Marker  t.  Market,  9  Ha.,  15.  (1877). 

4  Lakd      ▼.     BirkenJuad     Bailway  *  Kerr,  Inj.,  18,  et  ibi  casas;  if  money 

Co.,  John,  BOO;  HiU  v.  8ouA  Stafford-  U   expended  after   full    and   distinct 

tkire  BaUway  Co.,  11  Jur.  N.  8.,  192.  notice  of  objection  and  of  steps  about 

•  AtL-Oen,  ▼.  Briifgs,    1  Jar.  N.  8.,  to  be  taken,  the  coosequences  ol  ac- 
1084 ;  Mik$  t.  Tdbin,  16^W.  R,»  400.  quieBoenoe  Are  ezduded. 
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limitation.'  The  acquiescence  must  be  such  as  proves 
plaintiff's  assent  to  the  acts  complained  of  and  to  the 
injuries  which  may  reasonably  be  anticipated  to  flow  from 
such  acts/  In  all  cases  in  order  to  justify  the  application 
of  the  principle,  it  must  clearly  appear  that  the  party 
against  whom  acquiescence  is  alleged  should  hare  full 
knowledge  of  his  rif^hts,  and  should  by  his  conduct  have 
encouraged  the  other  party  to  a2^  his  condition,  and 
that  the  latter  should  have  acted  upon  the  faith  of  the 
encouragement  so  held  out.^ 

If  acquiescence  be  pleaded  as  a  defence,  an  issue  to  that 
effect  should  be  raised.  For,  if  the  point  be  taken,  evi- 
dence may  be  given  to  disprove  it.  If  a  plaintiff  is  primd 
facie  entitled  to  the  rights  claimed,  it  is  for  the  defendant 
to  raise  the  defence  that  the  right  has  been  lost  by  acquies* 
cence ;  and  if  no  such  objection  be  taken  in  the  Court  of 
first  instance,  it  will  not  be  entertained  by  the  Court  of 
Appeal.*  Further,  the  onus  of  proof  on  any  question  of 
acquiescence  as  either  destroying  or  limiting  the  plaintiff's 
rights  lies  upon  the  defendant  who  must  satisfy  the  Court 
that  the  plaintiff  or  his  agent  has  delayed  unreasonably 
to  assert  the  right  claimed  or  has  expressly  or  tacitly 
assented  to  what  has  been  done  by  the  defendant.*  And 
to  make  a  case  of  acquiescence  the  evidence  must  be  clear 
and  unequivocal.^    An  amount  of  acquiescence  less  than 

1  lb.,    Kunhammad    ▼.    Narayanan  Banhart   ▼.   Tennant,    10    Eq.,   146 ; 

Mu*aad,    I.  L.  R.,  12  Mad.,  322,  323  Oreenhalgh  v.  Manchester  and  Birming' 

(1888).  citing  De  Bussche  v.  Alt,  L.  R.,  ham  Railway  Co.,  3  M.  ft   C,    701  ; 

8  Ch.  D.,  286.  Marker  y.  Marker,  9  Ha.,  16 ;  RueaeU 

•  High,  Inj.,  §  10.  V.  Watte,  26  CJh.  D..  676  ;  Proctor  t. 

*  Kerr,  Inj.,  17,  citing  Ramsden  y.  Benn%8,  36  Ch.  D.,  740. 

Dyeon^  I  £.  ft  I.,  App.,  120  [foUowed  *  Nandhthor  ▼.  Bhagubai,  I.  L.  R., 

in  Kunhammad  v.  Narayanan  Mueead,  8  Bom.,  96,  98  (1883). 

I.    L.    R.,    12    Mad.,   320,   322,    324  •  Benode  Coomarte  Doeeee  ▼.  Sou- 

(1888) ;  Onkarapa  v.  Svbaji    Pandu-  daminey  Doeeee,  I.  L.  R.,  16  GaL  at  p. 

rang,   I.   L.   R.,   16  Bom.,  78  (1890) ;  269. 

Shaik  Husain  \%  Govardhandaa  Parma-  *  Kerr,  Inj.,  17  ;  WaveUv.  Waieon, 

nandae,  I.  L.  K.,  20  Bom.,  6  (1896)  ;  W.  N.  (1866),  344. 
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that  which  would  be  a  bar  to  all  remedy  may  induce  the 
Court  to  award  damages  only  and  not  an  injunction '} 
though  a  man  may  by  his  acquiescence  preclude  himself 
not  only  from  coming  to  the  Court  for  an  Injunction,  but 
from  obtaining  damages.*  Acquiescence  may  of  course  be 
satisfactorily  accounted  for  and  explained.^ 

Though  the  same  principles  apply  to  both  temporary 
and  perpetual  Injunctions,  yet  to  justify  the  Court  in 
refusing  to  give  a  perpetual  Injunction,  there  must  be  a 
stronger  case  of  acquiescence  than  is  sufficient  to  be  a 
bar  on  the  interlocutory  application,  for  the  dismissal  of  a 
suit  upon  the  ground  of  acquiescence  amounts  to  a  deci- 
sion that  a  right  which  has  once  existed  is  absolutely  and 
for  ever  lost.*  **A  short  acquiescence  may  properly  in- 
duce the  Court  not  to  interfere  ex  parte.  A  longer  acquies- 
cence may,  under  the  circumstances,  throw  ^serious  doubt 
upon  the  right  of  the  plaintiff,  and  induce  the  Court  not 
to  interfere  by  interlocutory  order  even  when  applied  for 
on  notice.  But  when  acquiescence  is  used  as  an  argument 
in  support  of  a  demurrer,  there  must,  to  make  it  effective, 
be  such  an  acquiescence  as  wholly  to  disentitle  the 
plaintiff  to  any  reUef.  It  must  be  assumed  that  the 
plaintiff  had  originally  a  right,  but  that  he  has  altogether 
deprived  himself  of  it  by  acquiescence."^ 
(c)  or  delay.  It  is  a  general  principle  that  parties  seeking  an  Injunc- 
tion must  come  forward  speedily.^     ^*Dday  defeats  Equi- 

^  Bayttt  V.  CoUjfer,  28  Ch.  D.,  103;  representation  that  no  grievanoe  -wvuld 

Banckhod  r,  LaUu,  10  Bom.  U.  C,  96>  result  from  or  be  produced  by  the  act, 

97  (1873)  ;  and  see  Nasarbhai  Ahmed-  ib, ;  Dawes  ▼.  MturehaU,  10  C.  B.  N. 

bkai  ▼.  Munshi  Badrudin,  I.  L.  R.,  16  8.,  711. 

Bom.,  633  536  (1891),  *  Kerr,  Inj..  43,  44,  20  ;  «*«  Act  I 

•  Kelsey  v.  Dodd,  62  L.  J..  Ch..  34;  erf  1877,  s.  66,  ol.  {h), 

and  see  Smith  v.  Smith,  L.  R..  20  Eq.,  *  Gordon    v.    Cheltenham    RaUway 

503,  Co.,  6  Boav.,  233,  per  Lord  Langdale. 

•  Joyce's  inj.,  1264  ;  Kerr,  Inj.,  *  Joyce's  Doctrines,  36  ;  Imiacaon 
19,  et  ibi  eaeaa;  as  for  insUnce  that  it  v.  Thompmm,  20  W.  R  (Eug.).  197- 
has  takan  place  upon  the  faith  of  a  41  L.  J.,  Oh.,  101. 
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ties,''  But  the  only  bar  to  the  enfoioement  of  a  purely 
legal  right  is  the  lapse  of  the  time  lequiied  by  the  statute 
of  limitations  to  bar  the  remedy.'  Mere  laches  short  of 
the  period  prescribed  by  the  law  of  limitation  is  no  bar  to 
the  enforcement  of  a  right  absolutely  vested  in  the  plain- 
tiff at  the  period  of  suit  ;'^  and  the  doctrine  of  laches  and 
indirect  acquiescence  apply  only  to  cases  in  which  they 
can  be  regarded  as  a  positive  extinguishment  of  right. 
When  they  go  merely  to  the  remedy  the  Courts  have  no 
power  arbitrarily  to  substitute  an  extinguishing  prescrip- 
tion different  from  that  determined  by  the  L^slature.' 
The  equitable  doctrine  of  laches  applies  to  executory  in- 
terests, but  in  the  case  of  interests  which  are  executed 
mere  laches  will  not  of  itself  disentitle  the  party  to  relief 
unless  such  party  by  standing  by  waive  or  abandon  any 
right  which  he  may  possess,  and  which  therefore  under 
the  circumstances  he  is  not  entitled  to  enforce.^ 

It  has  been  held  by  the  Madras  High  Court  (though  the 
point  was  obiter  dictum),  that  the  equitable  doctrine  of 
laches  and  acquiescence  is  not  applicable  to  suits  for  which 
a  period  of  limitation  is  provided  by  the  Limitation  Act» 

1   Vetikopadkjfajfa    v.    Kavari    Hen'  tuuku  ShankarkU  v.   Atnuifam  Harji' 

9%9U,  2  Ma<L   H.    C.  R.,  36  (1864)  ;  van,  I.  L.  R.,  2  Bom.  at  p.  138(1877) ; 

Suihamma  v.  Svkharayaiu^  I.  L.  R..  Tarruck  Chunder  v.  HarriShunher,  22 

18  Ma<L,  403  (1895).    So  convenielj  W.  R.,  267  (1874) ;  Shaikh  AUy  Hob- 

where  the  positive  law  aasigns  certain  tfein  y.  Sheiik  Muzhur  Hoamin,  4  C. 

coiwequences  to  a  particular  poMes-  L.  R.,  577  (1879);  Ramphal  Shakoo  y. 

sion  or  enjoyment  for  a  specified  term  MUrec  Lai,  24  W.  R.,  97  (1876).    The 

that  result  is   not   defeated  by   any  law  relating  to  laches  and  limitation 

mere  aascrtion  cf  a  claim  without  the  an  ol  oooiw  distinguishable.    Under 

alleged    right    being    redneed  to   res  the  latter  law  laches  even  for  the  whole 

Uiigiosa    by    proceedings    in    Court.  of  the  prescribed  period,  less  only  a 

The  Land  Morigagt  Bank  of  India  v.  day,  cannot  deprive  the  plaantifE  of 

Ahmedbhojf   Habibbhoy,   1.    L.    R..    8  his  right  of  action  for  he  may  institute 

Bom..  84,  85  (1888).  his  action  on  that  day.    Ste  Mad.  L. 

•  Peddamathulaty  v.  Timma  Reddy,  ,h.  Vol.  V.,  Pt.  X.  p.  376. 

2  Mad.  H.  C.  R.,  270,  273.  *  Clarke  v.  Hart,  6  H.  L.  Cas.,  633  : 

^  PeddamathukUy  v.  Timma  Reddy,  6  D.  G.  M.  ft  G.,  332  ;  19  Beav.,  349. 
2  Mad.  H.  C.  R.  at  p.  275.    See  Jam- 
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and  that  lapse  of  time  as  a  defence  to  such  suits  can  only 
be  relied  upon  when  under  the  Act  it  has  become  a  bar.^ 
UnHke  acquiescence,  delay  is  not  particularly  mentioned 
in  the  Specific  Relief  Act,  though  it  might  possibly  be  held 
to  be  included  within  the  terms  of  section  56,  clause  (/). 

Sir  James  Fitzjames  Stephen  in  his  speech  upon  the 
Bill  which  became  the  Specific  Relief  Act  observed  that 
the  Indian  Legislature  did  not  intend  to  deal  with  the 
question  of  delay  in  seeking  specific  relief,  for  the  statute 
of  limitations  had,  unlike  the  English  law,  provided  spe- 
cific periods  of  limitation  for  these  reliefs.  But  the  Courts 
have  not  failed  themselves  boimd  by  these  observations. 
The  Act  gives  the  Court  a  discretion  to  grant  or  withhold 
specific  relief,  even  when  circumstances  justifying  the 
awarding  of  such  relief  exist.  Where  therefore  reUef  is 
discretionary,  the  Court  would  be  justified  in  refusing 
relief  on  the  ground  of  laches,  even  though  the  plaintiff's 
suit  may  have  been  instituted  within  the  period  allowed 
by  the  law  of  limitation.*  The  right  rule  in  these  matters 
is  submitted  to  be  as  follows  : — There  must  ordinarily  be 
something  more  than  a  mere  delay  in  instituting  proceed- 
ings to  deprive  a  man  of  his  legal  remedies.  But  a  dis- 
tinction is  to  be  drawn  between  those  cases  in  which  a 
suitor  seeks  some  relief  which,  if  he  proves  his  case,  the 
Court  is  bound  to  grant  him,  and  the  cases  in  which  the 
Court  has  a  discretion  to  grant  or  refuse  such  relief.  In 
the  first  class  of  cases  mere  delay  short  of  the  period  of 
limitation  is  not  sufficient  to  deprive  the  suitor  of  his  right 

1  Bam  Bau  v.  Baja    Rau,  2  Mad.  equity  in  favour  of  tlie  person  Bpead- 

H.  C.  B.,  114  (1864);  this  is  no  doubt  iug  money  on  the  luid  so  sa  to  dc- 

so  vrith  regard  to  delay  where   the  prive  the  owner   of  his  strict  rights  ; 

relief  is  not  discretionary.     See  Uda  Premji  Jivan  Bhate  v.  Haji  CoMwm 

Bef/am  v.  Itnamuddin,  I,  L.  B.,  1  All.,  Juma  Ahmed,  I.  L.  B.,  20  Bom.,  298 

86  (1875).    So  delay  by  the  owner  in  (1805). 

bringing  a  suit  for  the  recovery  of  laud  'See  MadrasL.    J.,    VoL    V.,    Pt« 

is  not  in  itself  sufficient  to  create  an  VII,  pp.  217,  218. 
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of  action.  But  where  there  is  more  than  m^ely  delay, 
where  there  is  conduct  of  language  inducing  a  reasonable 
belief  that  a  right  is  foregone,  the  party  who  acts  upon 
the  belief  so  induced,  and  whose  position  is  altered  by  this 
belief,  is  entitled  in  this  country,  as  in  other  countries,  to 
plead  acquiescence,  and  the  plea,  if  sufficiently  proved, 
ought  to  be  held  a  good  answer  to  an  action,  although  the 
plaintiff  may  have  brought  suit  within  the  period  pre- 
scribed by  the  law  of  hmitation.  When  a  suitor  has  a 
right  to  demand  relief  a  stronger  case  must  be  made  out 
against  him  than  when  the  Court  has  a  discretion  to  grant 
or  refuse  it.  When  it  has  such  a  discretion  either  delay 
or  acquiescence,  under  the  particular  circumstances  of  the 
case,  may  be  a  bar  to  the  grant  of  relief/ 

Mere  delay  must  be  distinguished  both  from  acquies- 
cence and  release  or  abandonment  of  right.  Quiescence 
is  not  acquiescence.  There  must  be  something  more  than 
cessation  of  action  to  constitute  acquiescence.  But  inac- 
tion may  imply  and  be  evidence  of  acquiescence.''*  It  Lb 
not  easy  to  gauge  the  precise  effect  of  the  decisions  dealing 
with  delay  for  in  nearly  every  instance  where  delay  be- 
comes material,  it  is  evidence  of  acquiescence  or  is  coupled* 
with  other  conduct  which  is  held  to  disentitle  the  appU- 
cant  to  relief.  So  far  as  delay  is  evidence  of  acquiescencei 
it  will  be  dealt  with  under  the  preceding  rules  relating  to 
acquiescence.  The  question  in  so  far  as  it  relates  to 
mere  delay  is  one  of  greater  difficulty. 

The  Court  has  a  wide  discretion,  and  it  seems  that  delay 
though  it  may  not  amount  to  proof  of  acquiescence  may 
be  sufficient  under  the  particular  circumstances  of  the  case 

^  See    Uda  Begam  v.  Imam'Ud'din^  (1889);  Jamnadan  iihankarlal  \.  Aiwa 

I.  L.  R..  I  All.,  82.  86,  87  (1875) ;  Su  ram  Harjiixin,  I.  L.  R.,  2  Bom.,  137 

Beach,  Inj.,  §  43.  (1877)  ;  aa    to    mere  quieocence,    see 

*  Benode  Coomari  Doaeu  v.  Souda^  Bxuwaniapa   Shidapa  v.   Ranu,   I.   L. 

minejf  Do^we,  I.  L.  R.,    16   Cal.,    261  R.,  9  Bom.,  86  (1884). 
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to  disentitle  a  suitor  to  the  summary  interference  of  the 
Court  by  a  temporary  Injunction/  The  Court  cannot 
avoid  being  influenced  by  the  fact  of  delay ;  for,  amongst 
other  things,  it  may  be  calculated  to  throw  considerable 
doubt  upon  the  reality  of  the  alleged  injury  and  will  com- 
pel the  Court  to  weigh  carefully  the  inconvenience  which 
may  be  sustained  by  reason  of  the  issue  of  the  Injunction.'^ 
The  principles  with  respect  to  delay  equally  apply  to  per- 
petual Injunctions,  but  to  justify  the  refusal  of  the  Court 
to  interfere  on  this  ground,  a  stronger  case  is  required  to 
be  made  out  than  Lb  necessary  upon  an  interlocutory  appli- 
cation.* It  has  been  recently  held*  that,  even  according 
to  the  English  decisions  mere  delay  is  not  a  sufficient 
cause,  and  that  inasmuch  as  in  this  country  a  period  of 
limitation  is  prescribed  even  for  suits  where  the  grant  of 
reUef  is  within  the  discretion  of  the  Court,  mere  lapse  of 
time  short  of  the  period  of  limitation  should  ordinarily  be 
held  not  to  be  a  good  ground  for  refusing  relief/'  To  oper- 
ate as  a  bar  to  relief  the  delay  should  be  such  as  to  amount 
to  waiver  of  the  plaintiff's  right  by  acquiescence,  or  where 
by  his  conduct  and  neglect  he  has,  though  perhaps  not 
waiving  that  remedy,  yet  put  the  other  party  in  a  situation 
in  which  it  would  not  be  reasonable  to  place  him  if  the 
remedy  were  afterwards  to  be  asserted.     When  such  is 


1  Kerr.    Iig..    21  ;     Joyce's     Doc-  I.    L.   R.,  2  Bom.,    137.    138   (1877) : 

trinos.  3«— :m  :  Hilliard,  Inj..   §    34  ;  Und  Mortgage  BatUe  of  India  v.  Ah- 

^Spelling  op  cH„  $  2(5.     See  llaji  AbdiU  mcdbhoy  Uabilfbhoy,  1.  L.  R.,  8  Bom., 

AUarakhi  v.  tlaji  Abdul  Bacha,  I.  L.  35,  52,  84  (1883). 

R.,  6  Bom..  5,  7  (1881);  AmoUtk  Ram  4  Aihikaratu  Nanu    Menon  v.  Era^ 

V.  SaMb  Singh,  I.  L.  R.,  7  All.,  550,  thanikiat  Komu    Nayar,   I.   L.    R..   21 

552  (1885) ;  Nanabhai  Onnpatrav  Dhai-  Mad.,  42  (1897). 

rijavan  v.   Janardhan    Vasudev,  I.    L.  *  Ab   to   the    immateriality   of   ac* 

R.,  12  Bom.,  110,  121  (1886).  quieecenoe   vrhen  nndentood  as  only 

*  Ware   v.    Regent* €    Canal   (Jo.,   3  abstention    from    legal    proooedingSp 
DeG.  k  J..  230.  see   Rochdale   Canal   Co.   ▼.   King,   2 

*  Kerr,  Inj..  43,  44.    See   Jamna-  Sim.  N.  S.,  89. 
''19  Shankarl(d  y.  Atmaram  Harjivan, 
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not  the  case  any  lapse  of  time  should  not  disentitle  a  claim- 
ant to  relief  to  which  he  has  otherwise  shown  his  title.^  * 

Delay  is  not  material  so  long  as  matters  remain  in 
statu  qtw,^  and  it  does  not  mislead^  the  defendant  or 
amount  to  acquiescence.^  It  must  be  shown  that  the 
delay  has  prejudiced  the  defendant.^  The  supreme  im- 
portance of  this  consideration  is  insisted  upon  by  the 
Privy  Council  in  the  judgment  in  the  Lindsay  Petroleum 
Company  v.  Hurd:^ — ''Where  it  would  be  practically 
unjust  to  give  a  remedy,  either  because  the  party  has, 
by  his  conduct,  done  that  which  might  fairly  be  regarded 
as  equivalent  to  a  waiver  of  it,  or  where  by  his  conduct 
or  neglect  he  has,  though  perhaps  not  waiving  that 
remedy  yet  put  the  other  party  in  a  situation  in  which  it 
would  not  be  reasonable  to  place  him  if  the  remedy  were 
afterwards  to  be  asserted:  in  either  of  these  cases,  lapse 
of  time  and  delay  are  most  material.  But  in  every  ease, 
if  an  argument  against  relief,  which  otherwise  would  be 
just,  is  founded  upon  mere  delay,  that  delay  of  course  not 
amounting  to  a  bar  by  any  statute  of  Umitations,  the 
validity  of  that  defence  must  be  tried  upon  principles 
substantially  equitable.' ' 

On  the  whole,  the  tendency  of  the  Courts  is  to  discour- 
age the  plea  of  laches,  unless  somebody  has  been  damnified 
by  it,  and  as  in  this  country  the  period  of  hmitation  enacted 

1  Aikikaraiu  Nanu    Menon  v.  Era-  v.  Akmedbhoy   Uabibbhoy,   1.    L.    R., 

thanihat  Komu  Nayar,  I.  L.   R..  21  8  Bom.,  84,  86  (1883). 

Mad.,    42    (1897);  citing  Srlanger   v.  *  lb. 

New    Sombrero   PhaaphaU    Company,  *  Jamnadaa  Shanharlal  v.  Atmaram 

L.  R.,  3  App.  Gas.,  1218  ;  Roehefou-  Harjivan,  I.  L.  R.,  2  Bom.,  138  (1877) ; 

eaiiUT.Boii«ee(Mf,L.R.,  1807,  ICh.  D.,  Nanabhai    Oanpatrav    Dhairyavan    ▼. 

196  ;  Jammdaa  Shankarlal  v.  Aima-  Janardan  Vaaudev.  I.  L.  R.,  12  Bom., 

mm  Harjivan,  I.  L.  R.,   2  Bom.,  133  llO,  121  (1886). 

(1877).  •  L.    R.,  6    P.  C,    239,    cited    in 

'  OaU  V.  AbboU,  8  Jar.  N.  S.,   987  ;  Jamnadaa    Skankailal     v.     Almatam 

Archbold  y.  SouUff,  9  H.  L,,  388.  Harjivan,  supra. 

*  The  Land  Mortgage  Bank  of  India 


124 


INJUNCTIONS   GENERALLY. 


(v)  There 
must   be  a 
great-er  con- 
venience in 
granting 
than  in  refus- 
ing the  In- 
junction : 


by  the  statute  is  generally  very  short,  there  is  the  less 
need  for  the  application  of  the  equitable  doctrines  relating 
to  delay.^  Delay  may,  of  course,  be  satisfactorily  explain- 
ed ;'~  as  was  done  in  the  first  of  the  cases  last  cited  where 
there  had  been  a  delay  of  nearly  five  years.  And  in  the 
second  of  those  cases  it  was  added  that  no  instance  had 
been  adduced  in  which,  after  full  notice  that  the  plaintiff 
would  take  legal  proceedings  in  the  event  of  an  injury 
to  his  property,  he  has  been  deprived  of  any  portion 
of  his  remedy  against  a  defendant  through  a  mere  delay 
in  bringing  his  suit,  not  being  such  as  to  induce  a  reason- 
able supposition  of  iinal  acquiescence.^  Where  there 
has  been  delay  the  cause  for  it  should  appear  upon  the 
affidavits.*^  With  regard  to  delay  as  affecting  the  issue  of 
mandatory  Injunctions,  v.  TposL 

The  Court  in  granting  an  interim  Injunction  will  be 
guided  by  the  question  of  convenience  or  inconvenience 
and  wiU  look  at  two  things.  It  will  first  see  whether 
there  is  a  bond  fide  contention  between  the  parties,  and 
then  on  which  side,  in  the  event  of  obtaining  a  successful 
result  to  the  suit,  will  be  the  balance  of  inconvenience,  if 
the  Injunction  do  not  issue,  bearing  in  mind  the  impor- 
tant principle  of  retaining  immoveable  property  in  statu 
quo!*    The  burden  lies  upon  the  plaintiff,  as  the  person 


1  See  Madnw  L.  J.,  Vol.  V,  Pt.  VII, 
p.  218. 

»  The  Land  Mnrtgage  Bank  of 
India  v.  Ahmedbhny  Uabibbhoyt  I.  L. 
R.,  8  Bom.,  52,  53  (1883);  Jamnada^i 
Shanha-lal  v.  Atmaram  Harjivan,  I. 
L.  K..  2  Bom.,  138  (1877)  ;  Joyce's 
[nj..  1264. 

*  This  was  a  case  of  mandatory 
injunction  and  the  rule  in  so  far  as  it 
relates  to  such  injunction  appears  to 
have  been  too  broadly  stated.  See 
Benodt    Coomarec    Dosxe    v.    Souda' 


miney  Dosnee,  I.  L.  U.,  16  Cal.,  252, 
264—266  (1889),  post. 

*  Ab9W  Pur»hotam  v.  Ratanbai^ 
I.  L.  K.,  13  Bom..  56,  67  (1888). 

•  Oomes  V.  Carter^  1  Ind.  Jur.  N.  S., 
411,  412  (1866),  per  Phear,  J. ;  AnanU 
nath  Dey  v.  Mackintofh,  6  B.  L.  R., 
571,  573  (1871)  ;  RupUd  Khettry  ▼. 
Mahima  Chandra  Soy,  5  B.  L.  R.. 
254,  257  (1870),  per  Norman,  J.,  fol- 
lowing Bacon  v.  Jonea,  M.  k  Or.,  433. 
See  Kerr,  luj..  25,  26. 
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applying  for  the  Injunction,  of  showing  that  his  inconve- 
nience exceeds  that  of  the  defendant.  He  must  make  out 
a  case  of  a  comparative  inconvenience  entithng  him  to 
the  interference  of  the  Court.*  So  also  in  the  case  of  per- 
petual Injunctions  the  consideration  of  the  balance  of  con- 
venience and  inconvenience  is  not  neglected  by  the  Court. 
The  principle  is  well  settled  that  in  granting  or  withhold- 
ing an  Injunction,  the  Courts  exercise  a  judicial  discretion 
and  weigh  the  amount  of  substantial  mischief  done  or 
threatened  to  the  plaintiff,  and  compare  it  with  that  which, 
the  Injunction,  if  granted,  would  inflict  upon  the  defen- 
dant.^ Where  there  is  a  right  it  cannot  be  limited  by  the 
religious  prejudices  of  neighbours.^ 

The   original   jurisdiction   to   decree    Injunctions   was  <^*>^J^**^g,^^_ 
based  on  the  fact  that  Courts  of  Common  Law  could  afiEord  «>o"«  ^^^^^^ 

must  not  be 

no  remedy  at  all  or  at  any  rate  a  remedy  that  was  imper-  obtainable  by 
feet  or  inadequate  to  the  cii;cumstances  of  the   case.^    It  tuuai  remedy 
was  a  vaUd  objection  in  all  cases  of  applications  for  relief  of  breach  of 
by  Injimction  that  the  party  aggrieved  had  a  full  and  ^^ ' 
adequate  remedy  at  law.     Where  it  did  not  appear  that 
the  remedy  at  law  was  inadequate,  or  that  the  party  ag- 
grieved was  entitled  to  more  speedy  relief  than  that  which 
could  be  obtained  by  the  ordinary  process  of  a  Court  of 
Common  Law  an  Injunction  was  refused.     But  the  remedy 
at  law  must  have  reached  the  necessities  of  the  case.     Un- 
less such  a  legal  remedy  was  shown,  a  Court  of  Equity 
might  have  lent  its  aid*  by  Injunction  notwithstanding 
the  existence  of  a  nominal  remedy  at  law.*^ 

1  Child  ▼.  Douglas,  5  D.    M.  ft  G.,  Cal.,  189,    200  (1886),  per  Wilson    and 

741.     In  Snbba  Naidu  v,  Haji  Badsha  Porter,  JJ.     See  Kerr,  Inj.,  42,  43. 

Saheb,   I.   L.    R.,  26   Mad,,    168,    17fi  •  Behari  Lai  v.  Ghisa  Lai,  1.  L.  R., 

(1902)  the  balance  of  convenience  waa  24  All.,  499  (1902). 

held  to  be  in  favour  of  the  iwue  of  an  *  v.  ante,  p.  29  ;  Spelling  op  eiL,  §  4. 

injonction.  8  Spelling  he  dt,  j^  13,  16,  High, 

*  The  Shamnvifger  Jute  Fadory  Co,  Inj.,  f  30. 
f .  Amu  ilTaratfi  OAoMr/ee,  L  L.  R.«  14 
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Thus  for  example  an  Injunction  would  not  be  granted 
where  damages  were  an  adequate  remedy ;  or  where  the 
applicant  had  such  a  remedy  by  motion  to  quash,  or  set 
aside,  the  writ  or  order  complained  of,  or  by  application 
to  revoke  a  void  order ;  or  where  an  action  at  law  was 
fully  adequate  and  available ;  or  where  the  party  had  his 
remedy  by  attachment,  certiori,  appeal,  mandamas,  or  the 
tike.*  In  the  same  manner  the  Specific  Relief  Act  provides 
that  except  in  cases  of  breach  of  trust  an  Injunction  can- 
not be  granted  when  equally  efficacious  relief  can  certainly 
be  obtained  by  any  other  usual  mode  of  proceeding.' 

This  provision  is  an  enactment  of  the  general  principle 
that  an  Injunction,  like  Specific  performance,  is  an  excep- 
tional form  of  relief  intended  to  supplement  the  defects 
of  the  usual  mode  of  proceeding,  and  therefore  applicable 
only  where  the  ordinary  remedy  is  either  inadequate  or 
not  available.*  The  exception  relative  to  cases  of  breach 
of  trust  is  grounded  upon  the  fact  that  the  beneficiary, 
being  to  the  hmit  of  his  interest,  the  true  owner  of  the 
property,  has  a  right  to  restrain  the  trustee  from  dealing 
with  it  on  his  behalf,  otherwise  than  as  a  prudent  owner 
would  deal  with  it.^ 

In  the  undermentioned  case^  the  Surat  City  Munici- 
pality served  under  section  82,  clause  (3),  of  the  Bombay 
District  Municipal  Act  (III  of  1901),  a  notice  of  demand 
upon  the  plaintiff  for  house-tax  due  by  him  .  The  plain- 
tiff instead  of  proceeding  under  section  86  of  the  Act 
instituted  a  suit  in  the  Civil  Court  for  an  Injunction  to 
restrain  the  Municipality  from  recovering  the  house-tax 
from  him.  The  lower  courts  rejected  the  claim  on  the 
ground  that,  as  the  plaintiff  had  omitted  to  appeal  to  a 

1  Beach,  Inj.,  §{  26—30.  <  CoUett's  Specific  ReUef  Act,   364. 

*  Act  I  of  1877,  8.  66,  d.  (i)  ;  Noyna  *  lb.  at  p.  204. 

JfMfer  v.  Huftiam,  I.  L.  R.,  9  CaL,  «  Ckunilal  v.  Surat  City  Munidfol' 

^,  611  (1882).  t^,  I.  U  R..  27  Bom.,  403  (1903). 
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Magistrate  tinder  section  86  of  the  Act,  his  suit  was  pre- 
mature. Held,  that  section  86  was  permissive  merely, 
and  that  it  did  not  make  it  incmnbent  in  every  case  upon 
a  party  complaining  of  an  illegal  levy  of  a  tax  by  a  Muni- 
cipality to  appeal  against  the  action  of  the  Municipality  to 
a  Magistrate  before  suing  in  a  Civil  Court.  But  hdi,  also 
(confirming  the  decree),  that  the  Injunction  prayed  for 
in  this  case  could  not  be  granted.  By  section  56  of  the 
Specific  Relief  Act  an  Injunction  cannot  be  granted  where 
efficacious  relief  can  be  obtained  by  any  other  usual  mode 
of  proceeding.  Section  86  of  Bombay  Act  III  of  1901 
gave  a  remedy  to  the  plaintifF,  but  instead  of  resorting 
to  it,  he  filed  this  suit  for  an  Injunction.  It  was  discre- 
tionary for  a  Court  to  grant  an  Injunction  and  that  dis- 
cretion must  be  exercised  judicially  with  extreme  caution 
and  only  in  very  clear  cases.  This  was  not  a  case  of  that 
kind. 

Repeated  violations,  however,  of  an  established  legal 
right  cannot  in  ordinary  cases  be  adequately  met  by 
damages,  nor  can  these  damages  be  satisfactorily  as- 
certained.' 

Where  a  suit*  was  brought  to  obtain  an  Injunction  re- 
straining the  defendants  from  building  an  indigo  factory 
on  the  land  leased  to  him,  it  was  argued  that  if  the  erection 
of  an  indigo  factory  renders  the  land  unfit  for  the  purposes 
of  the  tenancy,  the  plaintiff  is  under  section  25,  clause  (a) 
of  the  Bengal  Tenancy  Act,  entitled  to  eject  the  tenant 
and  tiiat  is  a  more  complete  remedy  than  a  remedy  by  way 
of  Injunction.  And  if  that  is  so,  the  Court  should  not  en- 
tertain a  suit  for.  the  less  complete  remedy.  The  Court, 
however,  observed  as  follows : — *'  We  are  of  opinion  that 

I  Aptn^  Ptait  T.  Afa»  I   L.  R..  26       Mohan  Mis$er,  1.  L.  R..  31  Cal.,  174 

,  736  (1902).  (1903). 

•  Swemira  Safrg^  Singh  r.  Hari 


128  INJUNCTIONS   GKNERALLY. 

this  contention  has  several  answers  to  it.  One  of  them 
is  this :  the  landlord  may  not  want  to  eject  the  tenant, 
but  may  be  content  to  have  the  land  prevented  from 
being  changed  prejudicially  to  his  interest  or  being  render- 
ed unfit  for  the  purposes  of  the  tenancy,  and  there  is  no 
reason  why  he  should  not  be  allowed  to  claim  this  lesser 
remedy.  Then  in  the  next  place  the  plaintiff  here  is  a 
co-sharer  landlord,  and  unless  his  other  co-sharers  joined 
he  could  not,  regard  being  had  to  the  provisions  of  section 
188  of  the  Bengal  Tenancy  Act,  maintain  a  suit  for  eject- 
ment of  the  tenant.  There  is  nothing  in  section  54  of  the 
Specific  Relief  Act  to  show  that  an  Injunction  is  not  claim- 
able in  a  case  like  the  present.  On  the  contrary  illustra- 
tion (k)  of  that  section,  if  not  quite  in  point,  shows  that 
the  Legislature  did  not  intend  to  exclude  cases  like  the 
present  from  the  scope  of  section  54. 

The  Court  should  not  by  refusing  an  Injunction  and 
allowing  compensation  let  a  trespaisser  put  a  value  or 
money's  worth  on  another  man's  property  and  deprive 
him  of  it  against  his  will.'  The  Court  in  the  last  mentioned 
case  observed  as  follows: — "Section  54  of  the  Specific 
Relief  Act  lays  down  in  effect  that  a  perpetual  Injunction 
shall  not  be  granted  where  the  Court  finds  that  the  inva- 
sion by  one  man  of  another  man's  right  to  property  is 
such  that  pecuniary  compensation  can  afford  adequate 
relief.  But  where  a  man  builds  on  another  man's  pro- 
perty against  the  will  of  the  latter  or  without  his  consent, 
the  -invasion  is  practically  one  where  pecuniary  compen- 
sation cannot  be  regarded  as  adequate  relief.  The  owner 
is,  in  such  a  case,  not  only  deprived  of  the  property  but  he 
is  also  deprived  permanently  of  such  user  of  it  as  he  is 
entitled  to  make.    How  are  the  damages  to  be  estimated 

^  JetkakU  HwaehaiuL  ▼.  LtUbh€d  IkUvatbhai,  I.  L.  R..  28  Bom.,  298, 
303.  304  (1904). 
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in  such  a  case  and  how  can  it  be  said  that  an  award  of  com- 
pensation can  do  justice  to  the  owner  who  loses  the  pro- 
perty, and  all  opportunity  besides  of  using  it  for  purposes 
which  he  may  consider  profitable,  or  beneficial  to  himself  I 
The  principle  upon  which  such  cases  are  to  be  decided  was 
enunciated  by  Lord  Selboume,  L.  C,  in  Goodson  v.  Rtchard- 
8on^  where  he  said  :   '  I  cannot  look  upon  this  case  other- 
wise   than  as  a  deliberate  and  unlawful  invasion  by  one 
man  of  another  man's  land  for  the  purpose  of  a  continuing 
trespass,  which  is  in  law,  a  series  of  trespasses  from  time 
to  time  to  the  gain  and  profit  of  the  trespasser,  without 
the  consent  of  the  owner  of  the  land,  and  it  appears  to  me 
as  such  to  be  a  proper  subject  for  an  Injunction.'      And 
there  he  distinguished  between  such  cases  and  cases  of 
ancient  lights  and  covenants.    In  the  former  one   man 
appropriates  to  himself  and  uses  another  man's  property; 
in  the  latter  one  man  does  something  upon  his  own  pro- 
perty which  exposes  him  to  an  action   by  another  man 
The  Courts  lean  towards  compensation  in  the  latter  class 
of  cases  because  the  wrong  is  done  by  the  wrong-doer  upon 
his  own  property.    It  would  not  have  been  a  wrong,  but 
for  the  fact  that  his  right  pi  free  user  as  owner  happens  to 
bp    subject  to  the  right  acquired  by   another  man  for 
the  enjoyment  of  his  property  and  restricting  the  absolute 
right  of  property  of  the  former.    In  such  a  case  when  any- 
thing is  done  in  violation  of  right  limiting  anotiier  man's 
right  of  ownership,  the  Court  naturally  has  to  consider 
whether  the  violation  can  l)e  compensated  by  damages. 
But  it  is  a  different  thing  when  a  man  illegally  builds  upon 
another  man's  land,  or  builds  in  such  a  way  as  to  over* 
hang  a  portion  of  it.    There,  to  use  the  words  of  James, 
L.  J.,  in  Ooodson  v.  Richardsonj  he  is  taking  that  which  was 
not  his  for  the  purpose  of  a  profit  to  himself  against  the  will 

L.  R..  9  C9L,  221,  224. 

w,j  9 
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of  the  real  owner.  That  is  taking  another  man's  property 
improperly  both  morally  as  well  as  legally.  Relief  by 
waj'of  compensation  in  such  a  case  is  tantamount  to  al- 
lowing a  trespasser  to  purchase  another  man's  property 
against  that  man's  will.  On  no  principle  of  law  or  equity 
is  that  allowable  and  the  current  of  decisions  whether  here 
or  in  England  is  opposed  to  it 
Perpetual  In-       J  31,    ^^j,  the  establishment  of  the  legal  right  and  of 

junctioM.  ...  .  •  . 

its  violation,  the  plaintiff  may  claim  a  perpetual  Injunction 
to  prevent  the  recurrence  of  the  wrong.    An  interlocutory 
Injunction  is  not  decisive  upon  the  merits  of  the  case,  but 
a  perpetual  Injunction  being  in  effect  a  decree  is  conclu- 
sive upon  all  parties  in    interest.      The    jurisdiction    is 
founded  on  the  equity  of  relieving  a  man  from  the  neces- 
sity of  bringing  action  after  action  for  every  violation  of 
his  right  and  of  finally  quieting  the  right,  after  a  case  has 
received  such  full  decision  as  entitles  the  plaintiff  to  be 
protected  against  further  trials  of  that  right.' 
r    The  aforementioned  principles  apply  equally  to  per- 
/    petual  as  well  as  to  temporary  Injunctions  with  the  ex- 
i     ceptions  hereinafter  stated.    Whereas  upon  an  applica- 
tion for  a  temporary  Injunction,  the  plaintiff  is  required 
merely  to  show  a  clear  primd  facie  case  :  in  order  to  obtain 
,     a  grant  of  a  perpetual  Injunction,  the  legal  right  must  have 
,  I     been  established,  as  well  as  the  facts  of  its  actual  or  threat- 
ened violation  productive  of  serious  damage.    A  perma- 
nent Injunction  is  only  granted  when    (1)    some  estab- 
lished right  has  been  invaded,  and  (2)  when  damage  has 
accrued  or  must  necessarily  accrue  from  the  act  or  omis- 
sion complained  of.'^    There  must  have  been  (1)  a  material 
injury  to  a  clear  legal  right ;  and  (2)  damages  must  not  be 

1  See  Kerr.  Inj.,  42—48 ;  Imperial      4^1. 
Gas  Oomjuny  v.  BroaibeiU,  7  H.  L.,  *  KriMna    Ayyan    y.     VtncatacheUi 

612 ;  ^Awi4ee  r.  BetOe,  33  L.  J.  Ch.,       MwiaH,  7  Mad.  H.  C.  R.,  60,  71  (1872) 
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a  sufficient  compensation.'  The  conduct  of  the  applicant 
and  his  agents  must  not  have  been  such  as  to  disentitle 
the  apphcant  to  relief,*^  and  the  principles  relating  to  delay 
and  acquiescence'  are  equally  applicable  to  the  case  of  per- 
petual as  to  that  of  temporary  Injunctions. 

However  to  justify  the  Court  in  refusing  to  interfere 
there  must  be  a  stronger  case  of  acquiescence  than  is  suffi- 
cient to  be  a  bar  upon  the  interlocutory  application.  The 
Court  will  not  act  upon  light  grounds  against  the  legal 
rights  of  the  parties.  There  must  be  fraud  or  such  acquies- 
cence as,  in  the  view  of  the  Court,  would  make  it  a  fraud  in 
the  applicant  to  insist  upon  his  legal  rights.^  The  Court 
will  consider  the  balance  of  convenience  or  inconvenience^' 
and  will  not  grant  a  perpetual  Injunction  when  equally 
efficacious  relief  can  certainly  be  obtained  by  any  other 
usual  mode  of  proceeding,  except  in  case  of  breach  of  trust;^ 
and  will  lastly  in  general,  before  exercising  its  jurisdiction, 
have  regard  not  only  to  the  dry  strict  rights  of  the  plain- 
tiff, but  also  to  all  the  surrounding  circumstances  of  the 
case.'' 

§  32.  In  addition  to  the  preventive  jurisdiction  there  Mandatory 
is  super-added  the  power  of  the  Court  to  grant  a  manda- 
tory Injunction,  that  is,  an  order  compelling  a  defendant  to 
restore  things  to  the  condition  in  which  they  were  at  the 
time  when  the  plaintiff's  complaint  was  made.  A  manda- 
tory Injunction   may   be   either  temporary  or  perpetuaP 

«  Akihndammai  v.  8,  Venhalackeh  •  Act  I  of  1877,  «.  56,  cl.  (i)  ;  v. 

la  Mndali,  6  Mad.  H.  C.  R.,  112,  116  anU.  pp.  125,  12a. 

(1871).    following    Straight    v.   Bum,  »   Wood  v.  Sutcliffe,  2  Sim.  N.  S., 

L.  R.,  5  Ch.  App.,  163 ;  ae«  Act  I  of  166.    See  aa  to  the  general  principles 

1877,  «.  54.  governing    the    grant    of    perpetual 

•  Act    I  of  1877,  8.  56,  cl.  (;)  ;  v.  Injunctiona,  Act  I  of  1877.  m.  64,  66, 
anif,  p.  112.  passim. 

•  lb.,  cl.  (A) ;  V.  anie,  pp.  114.118.  •  v.  ante,  p.  29  ;  Act  I  of  1877, 
^  Kerr,     Inj.,     43  .   44  ;     v.    ante,       ».  56 ;  the  Oourt  may  order  that  the 

pp.  117,118.  operation  of  the  Injanotion  shall  bo 

•  T.  (tnU,  p.  121 
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and  the  principles  regulating  its  grant  are  those  which 
are  applicable  to  preventive  Injunctions,  temporary  or 
perpetual,  as  the  case  may  be.  It  is  granted  generally 
on  the  same  principles  and  Pubject  to  the  same  condi- 
tions as  a  perpetual  Injunction.  When  a  mandatory 
Injunction  is  granted  under  section  55  of  the  Specific  Belief 
Act  two  elements  have  to  be  taken  into  consideration; 
in  the  first  place  the  Court  has  to  determine  what 
Acts  are  necessary  in  order  to  prevent  a  breach  of  the 
obligation ;  in  the  second  place  the  requisite  acts 
must  be  such  as  the  Court  is  capable  of  enforcing.' 
As  already  observed  caution  is  required  in  the  grant  of 
all  preventive  reUef.  It  has,  however,  been  said  that 
the  exercise  of  the  power  to  grant  mandatory  Injunctions 
must  be  attended  with  the  greatest  possible  caution,  and 
that,  although  every  case  must  depend  upon  its  own 
circumstances,  the  Court  will  not  interfere  except  in 
cases  in  which  extreme,  or  at  all  events  very  serious, 
damage  will  ensue  from  its  interference  being  withheld. 
The  tendency,  however,  of  modem  decisions  is  towards 
a  less  spiiring  exercise  of  the  jurisdiction  than  prevailed 
formerly.* 

A  mandatory  Injunction  may  be  issued  in  respect  either 
of  a  breach  of  contract,^  or  of  an  obligation  arising  in  tort. 
So  if  a  person  by  new  building  obstructs  ancient  Ughts,  an 
Injunction    may    be    obtained    against    him,    not    only 


guspended  antil  after  a  certain  period  :  Hou«e  Estate  Company^  3  D.  J.  &  S., 

amiih  V.  Smith,  20  Eq.,  506  :  1  Set,  263  ;  DureU  v.  PrUchard,  L.  R.,  1  Ch. 

190.  App.,  244. 

'    Lakshmi     Nanin   Banner jee   v.  •  Kerr,     Inj.,  4^ — 484  :   RanchMod 

Tara  Protanna  Bannerjee,    I.  L.  R„  Jamnadtis  v.  Latin  Haridaa,  10  Bom., 

31  Cal.,  »44,  949  (1904).  H.  C.  R.,  95  (1873).     As  to  mandatory 

•  Batanji  Hnrmaaji    BottleuxUla    v.  Injunctiona  to  carry  out  conaiderable 

Edalji  Hormaaji  BotUewaOa,   8   Bom.  public  works,  aee  Municipal  Commis' 

H.  C.  R.,  181,  188  (1871).  per  Sargent,  aioners  of  Madras  v.  Branson,  I.  L.  R., 

J.,    citing    Isemberg    v.    Ea^t    India  3  Mad.,  201.  210  (1881). 
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restraining  him  from  going  on  with  the  buildings,  but  also 
ordering  him  to  puU  down  so  much  of  them  as  obstructs 
these  lights.'  A  mandatory  Injunction  may  be  granted 
to  restrain  the  publication  of  a  Ubel,  even  though  it  may 
be  shown  not  to  be  injurious  to  the  complainant's  pro- 
perty.'-^ It  has  been  held  in  England  that  in  exercising 
the  jurisdiction  by  way  of  mandatory  Injunction  against 
acts  in  violation  of  contract,  covenant  or  agreement,  the 
Court  looks  to  the  express  stipulation  of  the  agreement, 
and  is  not,  as  in  cases  of  trespass  or  nuisance,  influenced 
by  considerations  as  to  the  nature  or  extent  of  the  damage, 
or  the  comparative  convenience  or  inconvenience  of  grant- 
ing or  withholding  the  Injunction ;  for  that  a  man  who 
enters  into  an  agreement  is  bound  in  equity  to  a  true 
and  literal  performance  of  it,  and  cannot  be  suffered 
to  depart  from  it  at  his  pleasure,  leaving  the  other  party 
to  his  remedy  by  damages  at  law.*  It  seems,  however, 
in  this  country  that,  subject  to  the  provisions  of  section  57 
of  the  Specific  Relief  Act,  the  principles  governing  the 

>  Act   I  of  1877.  8.  66.  Illiwtration  roji  Pedonji,  I.  L.  R.,  10  Bom.,  390 

(a):  and  see  Ratanji  HomKiaji  Bottle-  (1886) ;  treBpasfl,   Jawatri    v.    H.    A. 

walla  V.  Edalji  H(>rma«ji  BoUlewalla,  Emile,  I.  L.  R.,  13  All..  98  (1890) ;  .^ct 

8  Bom.  II.  C.  R.,  181  (1871) ;  Ranchhod  I  of  1877,  8.  65,  Illustration  (6) ;  ouster 

Jamnadaa  v.  Ixdlu  Uaridas.  10    Bom.  by  co-sharer  ;  8hadi  v.    Anwp  8\ngh^ 

H.  C.  R.,  96  (1873) ;  Jamnadaf  Shan-  I.  L.  R..  12  All..  436  (1889) ;  landlord 

kkarlal  v.  AlTnaram  Harjivan,  1.  L.  U.,  and  tenant ;   Bamanadhan  v.   Zamin  - 

2  Bom.,  133  (1877) ;  Nandkishor  Bal-  dar  of  Ramnad,  I.  L.  R.,  16  Mad.,  407 

govan    v.  Bhaguf}hai    Pfanhhalnbhdas,  (1893).     Breach   of  confidential   com- 

I.  L.   R.,  8  Bom.,  96  (1883) ;  KadaX-  munication,  Act  I  of  1877.  s.  66,  Illus- 

hhai  \.  RaMmbhai,  I.  L.  R..  13  Bom.,  trations  (c),  (/),  {g) ;  infringemente  of 

674     (1889);     Okanasha/m      NUkant  rights  in  letters,  ib^  niustration  (rf) ; 

Xadkarni    v.     Moroba      Ramchandra  copyright,    trade-mark,    ib.,    Dlustra- 

Pa»,    I.  L.  R.,  18  Bom.,  474  (1894);  tion  {g),  and  so  forth. 
Benode    Coomaree    Dosaee    v.    Souda-  •  Act  I  of  1877,  s.  66,  Dluslratiou 

miney  Doute,  I.  L.  R..  16  CJal..  262  («)  as  to  the  law  prior  to  the  Act.  see 

(1889);5aZ»  v.  Makaru,  I.  L.  R..  20  Shepherd  v.   TruaUM  of  the  Port  of 

BonL.  788(1896);  Yaro  v.  AnauUah,  Bombay,  L  L.  R..  1  Bom.,  132,  477 

L  L.  R..  19  All..  269  (1897).  (1876). 

Other  torts.     As    to  right   of  way,  •  Kerr,  Inj.,  480,  481. 

see  0. 1.  P.  RaUway  Company  v.  Now- 
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grant  of  Injunotions  are  the  same,  whether  the  acts  sought 
to  be  restrained  by  a  breach  of  contract  or  a  tort.'  In 
both  cases  there  must  be  no  acquiescence  and  damages 
must  not  be  a  sufficient  remedy,^  and  the  restoration  of 
things  to  their  former  condition  must  be  the  only  rehef 
which  will  meet  the  requirements  of  the  case. 

Prompt  action  is  essential  if  a  mandatory  Injunction 
is  the  desired  remedy.^  Where  a  plaintiff  has  not  brought 
his  suit  or  apphed  for  an  Injunction  at  the  earUest  oppor- 
tunity, but  has  waited  till  the  act  complained  of  by  him 
has  been  completed,  and  then  asks  for  a  mandatory  Injunc- 
tion, such  an  Injunction  will  not  in  general  be  granted.^ 
The  Court  wiU  seldom  interfere  to  pull  down  a  building 
which  has  been  erected  without  complaint,  **  and  unless 
very  serious  damage  would  otherwise  result  will  not  order  a 
building  already  finished  to  be  pulled  down^ :  though  the 
Court  will  have  regard  to  the  character  of  the  building 
sought  to  be  removed  ;'  and  there  is  no  rule  which  pre- 
vents the  Court  from  giving  relief  where  the  injury  sought 
to  be  restrained  has  been  completed  before  the  commence- 
ment of  the  action.^  Where  the  defendants  thought  fit 
to  carry  up  a  wall  since  the  decree  of  the  Lower  Court, 
notwithstanding  an  appeal  to  the  High  Court,  a  mandatory 
Injunction  was  issued  directing  them  to  remove  it.^ 


I  See  Act  I  of  1877,  aa.  \2,  54.  (1898). 

"  Ranchhod  Jamnadas  v.  LaUu  Hari-  *  Benode  Coamaree  Do»9ee.  v.  Sou* 

daa,  10  Bom.  H.  C.  R,,  96(1873) ;  Kerr,  duminey  Doaaee,  I.  L.  R.,  16  Cal..  266 

InU  49  ;Nandki8horBaigovany.  Bha-  (1889). 

gvhhai    PranvakiJbhdaa,    I.    L.    R..  8  •  Gort  v.  CUtrk,  16  W.  R.  (Eiig,), 

Bom.,  95  (1883).  569.    See    Sparling    v.    Clormn,     17 

•  Qhanwham  NUkant  Nadkarni  v.  W.  R.  (Rng.),  518. 

Moroba  Bamchandra  Pat,  I.  L.  K.,  18  '  Baxter  v.   Bowtr,  U  L,   .J.     Cb., 

Bom.,  492  (1894) ;  Kerr.  Inj..  60.  61.  626. 

*  Benode.  Coomaree  Dowee  v.   8ou-  •  Kerr,  Inj.,  60. 

dafninty  Doseee,  I.  L.  R.,  16  Cal.,  262  •  Kadarbhai    v.  Bahimbhah    I.    U 

(1889).   See    Uafi    Syed  Mahomtd  v.  U.,  13  Bom.,  674  (1889). 
Qulah    Rai,   I.    L.    R..  20  AJl.,  346 
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Where  a  temporary  Injunction  had  been  granted  against 
building  it  was  held  on  appeal  that  it  must  be  maintained 
on  the  principle  that  in  such  a  case  matters  should  be 
allowed  to  remain  as  far  as  possible  in  9tatu  qtio,  and  that 
the  defendant  must  not  be  placed  in  a  position  to  say 
afterwards  upon  the  basis  of  his  own  act  that  on  equitable 
considerations  demoUtion  should  not  be  insisted  upon.' 

Mere  notice  not  to  continue  to  obstruot  plaintiff's  rights, 
is  not,  when  not  followed  by  legal  proceedings,  a  suffi- 
ciently special  circumstance  for  granting  a  mandatory 
Injunction.'-^  The  fact  that  the  plaintiff  has  given  notice 
of  objection  to  what  is  threatened  before  it  has  been  car- 
ried out,  does  not  make  the  Injunction  a  thing  of  course.'' 
On  the  other  hand,  if  the  act  complained  of  is  continued 
or  carried  on  after  notice  that  it  is  objected  to  and  the 
injury  is  of  a  serious  nature,  the  jurisdiction  will  be  exer- 
cised more  freely  than  in  cases  where  complaint  is  not 
made  until  after  it  is  completed.^ 

In  the  undermentioned  case^  plaintiff  sued  to  restrain 
the  defendants  from  erecting  a  certain  door.  The  plaint 
also  contained  a  prayer  for  "such  other  relief  as  the  Court 
might  think  fit."  After  filing  the  plaint  the  plaintiff 
appUed  for  an  interim  Injunction  pending  the  hearing  of 
the  suit,  which,  however,  was  refused.  The  defendants 
thereupon  erected  the  door,  and  at  the  hearing  contended 
that  inasmuch  as  the  plaint  prayed  only  to  prevent  the 
erection  of  the  door  and  not  for  its  removal  when  erected 
the  plaintiff  could  not  obtain  the  latter  reUef  in  this  suit 
but  must  file  a  fresh  suit.    The  lower  CSourt  dismissed  the 

1  Chandra  y<Uh  Pal  v.  Sree  Oobind  *  The     Shamnuffger    Jute     Faetorp 

Chotedhuri^  6  C.  W.  N.,  308  (1900).  Company  v.    Ram  Narain  Chatterjee, 

*  Benodt  Coomaree  Domu  v.   Sou-  1.  L.  K..  U  Cal.,  189,  200  (1886). 

daminetf  Dossee,  I.  L.  K.,  16  Cal.,  252  *  Kerr.  Inj.,  49,  60. 

(1889);  but    sec    Jamndas    Hhankar-  •  Maganlal  y,Chhotalatj  I.   L.   K., 

lal  V.  Atmaram  Harjivan,  I.  L.  K..  2  26   Bom.,   136  (1901). 
Bom.,  137,  139  (1877). 
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suit,  holding  that  on  the  erection  of  the  door  a  new  and 
different  cause  of  action  had  arisen  for  which  a  fresh  suit 
must  be  filed  on  appeal.  Held  (reversing  the  decr^  and 
remanding  the  case),  that  on  the  suit  as  framed  the  Court 
could  grant  a  mandatory  Injunction  for  the  removal  of 
the  door.  The  suit  was  rightly  framed  in  the  light  of  the 
circumstances  which  existed  when  it  was  brought.  It  was 
the  defendant's  subsequent  conduct  which  rendered  it 
necessary  that  the  plaintiff  should  be  given  as  prayed  for 
in  his  plaint,  such  other  reUef  as  the  Court  might  think  fit. 
The  Court  will  take  into  consideration  the  comparative 
convenience  and  inconvenience  which  the  granting  or 
withholding  the  Injunction  would  cause  to  the  parties.^ 
But  if  the  plaintiff  has  sustained  an  injury  which  can  be 
effectually  remedied  in  only  one  way,  it  is  in  general  no 
ground  for-  depriving  the  plaintiff  of  reHef  that  the  defen- 
dant will  suffer  more  by  the  issue  of  an  Injunction  than 
the  plaintiff,  if  his  claim  could  be  reduced  to  money,  would 
suffer  by  being  awarded  merely  a  money-compensation." 
It  Ues  upon  the  defendant  to  show  and  prove  the  defence 
that  the  right  has  been  lost  by  reason  of  acquiescence  or 
delay.'  A  mandatory  Injunction  should  not  be  granted 
against  a  trespasser  compelling  him  to  come  on  the 
land  on  which  he  had  trespassed  to  remove  an  encroach- 
ment made  thereon  by  him.* 

A  mandatory,  Uke  any  other,  Injunction  should  be  en- 
forced by  execution  of  the  decree  in  which  it  was  given. 
A  suit  wiU  not  he  for  damages  for  non-compliance  with 
the  Injunction/ 


1  Kerr,  49.  98  (1883). 

*  Jamnadas  ShankarkU  v.  Atmn^am  *  Navroji  y.    Dadur,  I.    I..  K.,  28 

Harjivan,  I.  L.  R..  2  Bom.,  133,  139  Bom.,  20(1903). 

(1877).  •  Javoairi  y.  H,  A.  EmiU,  L  L.  R., 

»  Nandkishor   Baigovan    v.    Bhagu-  13  All.,  98  (1890). 
Aoi  Franvahbhdaa,  L  L.  R.,  8  Born.. 
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§  3H.    Where  a  suit  is  brought  to  obtain  an  Injunction  ReUefwhich 
and  the  facts  disclosed  are  such  that  the  plaintiff  is  entitled  in  » aoit  for 

an  lDJanc> 

to  some  reUef,  that  relief  will  be  one  of  three  ascertained  tion. 
forms,  namely  :  (1 )  an  Injunction  ;  (2)  damages ;  (3)  a 
combination  of  an  Injunction  with  damages.  The  Court 
cannot  compel  a  plaintiff  who  is  entitled  to  its  aid  by 
Injunction  or  damages  to  accept  some  other  form  of 
rehef  than  those  abovementioned. 

If  upon  a  consideration  of  all  the  facts  and  of  the  prin- 1^)  An  injuno. 

taon. 

ciples  regulating  the  grant  of  preventive  relief  an  Injunc- 
tion is  the  appropriate  remedy,  the  Court  will  issue  an 
Injunction  temporary  or  perpetual  aptly  formed  to  meet 
the  requirements  of  the  particular  case.  The  granting  of 
preventive  relief  is  entirely  within  the  discretion  of  the 
Court.  ^  The  principles  upon  which  the  Court  exercises 
this  discretion  have  been  dealt  with  in  the  preceding  pages.^ 

If  the  Court  be  of  opinion  that  looking  to  these  prin-  (")  ^a«n*g«. 
ciples  the  case  is  not  one  for  which  an  Injunction  is  a  fit- 
ting remedy,  it  has  a  discretion  to  grant  damages  in  lieu 
of  an  Injunction.'  The  grounds  upon  which  this  discre- 
tion to  grant  damages  in  lieu  of  an  Injunction  should  be 
exercised  have  been  the  subject  of  discussion  in  several 
reported  Indian  cases.  Formerly  the  Court  of  Chancery 
had  no  inherent  power  to  ascertain  the  amount  of  damages 
sustained  by  reason  of  tortious  acts  unattended  with  pro- 
fits to  the  wrong-doer.  The  jurisdiction  to  give  and  assess 
damages  in  respect  of  such  acts  was  first  conferred  on 
the  Court  of  Chancery*  by  Lord  Cairns,  A.ot,  21  and  22 
Vict.,  c.  -27. 

By  that  Act  the  Court  of  Chancery  was  empowered,  if  it 
thought  fit,  '*  to  award  damages  instead  of  granting  an 


1  Act  I  of  1877.  B.  62.  Akmedbhoy,  I.  L.  R.,  8  Bom..  70(  1883). 

«  V.  ante,  K  29—32.  «  Korr.    Inj.,  39  ;  Joyw,  Inj.,   693 

3  Land  Mortgage  Bank  of   India  r,       —696, 
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Injunction  in  cases  falling  within  its  jurisdiction,  and  since 
that  Act  it  has  had  to  exercise  the  same  discretionary 
power  when  the  question  has  arisen  whether  damages  or 
preventive  relief  should  be  granted.  The  particular  effect 
of  that  Act  does  not  appear  to  have  received  much  consi- 
deration until  thft  cas"^  of  Aynsley  v.  Olover.^  The  full  dis- 
cussion it  then  received  makes  it  unnecessary  to  refer  to 
earUer  authorities.  The  Master  of  the  Rolls  in  that  case, 
after  discussing  the  earlier  decisions  which  doubtless  reveal 
a  great  variety  of  opinions,  expresses  his  own  view  to  be 
'  that  whenever  an  action  can  be  maintained  at  law  and 
really  substantial  damages,  or  perhaps  I  should  say  con- 
siderable damages,  can  be  recovered  at  law,  there  the  In- 
jun tion  ought  to  follow  in  equity ;  generally,  not  univer- 
sally.' He  then  refers  to  Lord  Cairns '  Act,  and  points 
out  that  the  Act  '  gives  a  new  power  to  the  Court  purely 
discretionary  to  substitute  damages '  in  cases  in  which 
'  before  the  passing  of  the  Act  this  Court  would  have  grant- 
ed an  Injunction,'  expressing  an  opinion  that  it  is  'a  rea- 
sonable discretion'  and  must  depend  upon  the  special  cir- 
cumstances of  each  case  whether  it  ought  to  be  exercised '; 
and  as  an  illustration  of  its  application  he  refers  with  ap- 
proval to  Curriers'  Company  v.  Corbet^  as  showing  that 
the  Court  will  take  into  consideration  the  fact  of  the  injury 
to  the  plaintiff  being  of  a  slight  nature  (although  sufficient 
to  sustain  an  Injunction)  as  contrasted  with  the  serious 
damage  to  the  defendant.  The  subsequent  decisions  by 
the  Master  of  the  Bolls,  Smi^  v.  Smilh!^  and  KreU  v.  Bwr- 
reU,^  afford  further  illustrations  of  the  principle  on  which 


1  18  Eq.,  546  at  pp.  653,  554  &  565.  thiukinghe  could  pay  damages  for  it/' 

•     'This  discretion  must  bo  ajudi-  per  Sir  G.  Jessel,  M.  R.,  in  Smith  ▼. 

cial    disoretioa,     exercised    according  Smithy  L,  R.,  20  £q.,  605. 

to  something  like  a  settled  rule,   and  ^  2  Dr.  &  Sm.,  355. 

in  such  a  way  as  to   prevent  the  de-  *  20  Eq.,  600  at  p.  506. 

(endant   doing   a   ivrongful    act   and  *  7  Ch.  Div.,  551  at  p.  664. 


INJUNOTIONS   GBNBRALLY.  l39 

the  diflcretion  vested  in  the  Court  of  Equity  of  awarding 
damages  in  lieu  of  an  Injunction  should  be  exercised.  In 
Holland  v.  Warley,^  Mr.  Justice  Pearson,  after  referring  to 
the  above  decisions*  by  Sir  6.  Jessel,  laid  down  the  rule, 
which  he  said  he  thought  would  be  in  accordance  with  the 
view  of  the  Master  of  the  Rolls,  that  in  those  cases  (of 
infringement  of  easements)  where  the  injury  would  not 
be  so  serious,  where  the  property  might  still  remain  the 
plaintiff's  and  be  as  substantially  useful  to  him  as  it  was 
before,  the  Court  may,  if  it  thinks  fit,  exercise  the  discre- 
tion given  it  by  the  Act."^ 

In  the  case  last  cited  it  was,  however,  said'  that  the 
question,  whether  damages  are  a  sufficient  compensation 
does  not  present  itself  to  the  Courts  of  this  country  in  pre- 
cisely the  same  manner  and  form  as  it  does  to  a  Court  of 
Equity  in  England.  This  latter  Court  in  awarding  dam- 
ages under  Lord  Cairns'  Act  exercises. a  discretionary 
power  in  departing  from  the  specific  relief  which  it  had 
hitherto  exclusively  afforded,  and  could  scarcely  be  ex- 
pected to  take  so  broad  a  view  of  the  subjects  as  the  Courts 
of  this  country  whose  duty  it  is  under  the  Specific  Relief 
Act  not  to  grant  an  Injunction  where  damages  afford 
adequate  compensation. 

' '  The  power  of  the  Courts  of  India  to  grant  a  per- 
petual Injunction  is  determined  by  the  Specific  Relief  Act 
I  of  1877.  section  54.^  It  is  to  be  remarked  that  this  limi- 
tation of  the  power  of  granting  an  Injunction  is  identical 
with  the  conditional  upon  which  the  Court  of  Equity  in 

1  28  Ch.  Div.,  585  at  p.  587.  ♦  Which  proridce    that    the  Court 

*  Per  Sargont,  C.  J.,  in  Dhunjibhoy  may  grant  such  an  Injunction  when  thf« 
Cowatji  Umrigar  y.  Liitboa,  I.  L.  R.,  defendant  invadcfi or  thrratriia  to  in vadr 
13  Bom.,  252  (1888).  at  pp.  260,  261.  the  plaintiff's  right  to.  or  enjoyment 
The  passage  has  been  slightly  abridged  of,  property  ;  and  where  the  invasion 
in  the  text.  is  such  tliat  pecuniary  compensation 

*  lb,  at  p.  261.  would  not  afford  adequate  relief. 


140  INJUNCTIONS   GENERALLY. 

England  has  always  asserted  the  jurisdiction  o{  granting 
preventive  relief  in  cases  of  this  nature,  '^n  Attorney- 
Oeneral  v.  .VtoAaJ,*  Lord  Eldon  says  '  that  the  foundation 
of  the  jurisdiction  appears  to  be  that  injury  to  property 
which  renders  it  in  a  material  degree  unsuitable  for  the 
purposes  to  which  it  is  now  applied,  or  lessens  consider- 
ably the  enjoyment  which  the  owner  now  has  of  it.  The 
Court  considers  that  injury  of  this  nature  does  not  admit 
of  being  measured  and  redressed  by  damages.'  In  Straight 
V.  Bumi^  Lord  Justice  Giffard  says  :  '  I  take  the  course  of 
this  Court  to  be,  that  when  there  is  a  material  injury  to 
that  which  is  a  clear  legal  right,  and  it  appears  that  dam- 
ages, from  the  nature  of  the  case,  would  not  be  a  complete 
compensation,  the  Court  will  interfere  by  Injunction.* 

'*  Now,  it  is  to  be  observed  that  the  Specific  Relief  Act 
whilst  laying  down  the  general  principles  upon  which  such 
relief  may  be  granted,  still  leaves  it  entirely  in  the  discre- 
tion of  the  Court  whether  the  Court  will  give  reUef  by 
Injunction  or  damages,  and  in  so  doing,  has  placed  the 
Court  very  much  in  the  same  position  as  the  Court  of  Chan- 
cery found  itself  after  the  passing  of  Lord  Cairns'  and 
Mr.  Rolt's  Acts,  which  enabled  that  Court  to  award 
the  plaintiff  compensation  in  lieu  of,  or  in  conjunction  with, 
preventive  relief.  Sir  6.  Jessel  discusses  the  effect  of  the 
former  Act  upon  the  practice  of  the  Court  in  Aynshy  v. 
Olover.*  He  says  :  *Mt  will  deserve  the  most  serious  con- 
sideration hereafter  as  to  what  class  or  classes  of  cases 
this  enactment  is  to  be  held  to  apply.    Although  in  terms 

^  16    Yes.    Jun.,     342.     And    see  HabiJbbhoy    A    Kesowram    Ramanand, 

Jackson  v.  Duke  of  NewcaaOe,  3  DeG.  T.  L.  R.,  8  Bom.  at  p.  67  (1883). 

*  J.,  276,  per  Lord  Weetbury,  whose  6  Ch.  App.,  163  at  p.  167. 

statement  of  the  law  was  adopted  by  3  Dhunjibhoy   Cowasji    IJmtigaX    ▼. 

Lord    Hatherly    in    DerU    v.    Auction  Lisboa,  I.  L.  R.,  13  Bom.,  262  (1888), 

Mart  Co.,  L.  R.,    2    £q.,  238  ;  cited  at  pp.  269,  260. 

in  Land  Mortgage  Bank  v.  Ahmedbhoy  *  L.  R.,  lb  £q.,  644. 
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SO  wide  and  so  long,  it  never  could  have  been  meant,  and 
I  do  not  suppose  it  will  ever  be  held  to  mean,  that  in  all 
cases,  the  Court,  of  its  own  will  and  pleasure  or  at  its  own 
mere  caprice,  will  substitute  damages  for  Injunction.  I 
am  not  now  going,  and  I  do  not  suppose  any  Judge  will 
ever  do  so,  to  lay  down  a  rule  which,  so  to  say,  will  tie  the 
hands  of  the  Court.  The  discretion  being  a  reasonable 
one  should,  I  think,  be  reasonably  exercised,  and  it  must 
depend  upon  the  special  circumstances  of  each  case  whe- 
ther it  ought  to  be  exercised.  The  power  has  been  con- 
ferred, no  doubt  usefully,  to  avoid  the  oppression  which  is 
sometimes  practised  in  these  suits  by  a  plaintiff  who  is  en- 
abled— I  do  not  like  to  use  the  word  'extort' — to  obtain  a 
very  large  sum  of  money  from  a  defendant  merely  because 
a  plaintiff  has  a  legal  right  to  an  Injunction  ;  I  think  the 
enactment  was  meant  in  some  sense  or  another  to  prevent 
that  course  being  successfully  adopted.  There  may  be 
some  other  special  cases  to  which  the  Act  may  be  safely 
applied,  and  I  do  not  intend  to  lay  down  any  rule  upon 
the  subject.* 

*'  No  doubt  the  jurisdiction  of  the  Court  of  Chancery 
in  question  of  reUef  by  Injunction,  &c.,  as  stated  by  Lord 
Eldon  in  Attorney-General  v.  Nicfioly^  and  explained  by 
V  C.  Wood  in  Dent  v.  Auction  Mart  Co.,^  and  by 
Sir  G.  Jessel  in  Aynsley  v.  Olover,^  is  treated  as  existing 
where  substantial  damages  would  be  given  by  a  Court  of 
law.*   But  the  Courts  of  this  country  have  the  jurisdiction 


1  Land  Mortgage  Bank  v.   Ahmed-  junction  can  be  granted  wherever  sub- 

bhoy,  I.  L.  R.,  8  Bom.  at  pp.  70,  71  stantial     damages  couM    be    awarded 

(1883),  per  Sargent,  C.  J.  under  the  English  Law,"   per  West. 

•  16  Ve«.,  342.  J.;  and  in  Aynsky  v.  Olover  at  p.    666, 

•  L.  R.,  2  Eq.,  238.  Jessel,    M.    R.,    points   out   that   the 

•  L.  R.,  18  Eq.,  644.  word    substantial,  is  not    used  in  the 
»  See    Nandkishor    BaJLgcvan     v.  sense   of     enormous.'     If   the  injury 

Bharubkai  Pranvalabhdas,    I.    L.  R„  complained  of  is  of  a  material  nature, 

8  Bom.   (1883),  at  p.   9?.     "An  in-  the  Court  will  grant  an  injunctiop 
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both  of  a  Court  of  Law  and  Equity,  and  in  the  exercise 
the  discretion  will  regard  the  '  materiality  '  of  the  injury 
in,  the  sense  in  which  that  expression  was  used  by  Sir  G 
Jessel  in  Smith  v.  Smith,^  and  which,  as  pointed  out  by  Fry, 
J.,  in  Notional  Provincial  Plate  Insurance  Company  v. 
Prudential  Insurance  Company,'^  means  something  more 
than  is  sufficient  to  give  the  Court  jurisdiction  to  grant  an 
Injunction  and  may  depend  on  all  the  circumstances  of 
the  case."^  Acquiescence  is  one  of  those  circumstances 
and  its  existence  may  induce  the  Court  to  give  damages 
instead  of  an  Injunction,*  or  may  preclude  the  recovery 
of  even  nominal  damages/* 

Section  54,  clauses  (6),  (c)  and  (d)  of  the  Specific  Relief 
Act,  states  (subject  to  the  discretion  of  the  Court  as  pro- 
vided by  section  52)  the  cases  in  which  a  perpetual  Injunc- 
tion may  be  granted  where  the  defendant  invades  or 
threatens  to  invade  the  enjoyment  of  property.  In  ap- 
plying these  provisions  the  Courts  will  do  well  to  be  guided 
by  the  decisions  of  the  Court  of  Chancery  in  England 
which,  it  cannot  be  doubted,  are  the  source  from  which 
the  above  provisions  have  been  drawn.*  And  the  same 
general  principles  apply  to  the  granting  of  a  temporary, 
as  to  a  perpetual,  Injunction.^    But  in   following  these 

Holyoahe  v.  ShretNibvry  and  Birming-  same  time  it  wjw  held  ♦hat  the  plaintiff 

ham  Raihcay  Co.,  A  Railw.  Cai*.,  421  ;  wa«  entitled  to  aubstantial  damages  ; 

Krehl  v.  Burrell,  7  Ch.  I).,  551  :  U  Ch.  Dhunjihhoy  Cowasji   Umrigar  v.   Lis- 

D  ,    146  ;  Holland  v.  Worley^  26   Ch.  boa.  I.  L.  R.,  13  Bom.,  252,  264  (1 888). 

D.,  678  ;  Oreenirond  v.  HorvAty,  3.1  Ch.  ♦  Ranehhod  Jamnada»  v.  l^tliv  ffari, 

I) ,    471  ;  othennriiie  where   a    money.  rfa«,  10  Bom.  H.  C.  R.,  96,  97  M873) ; 

payment    is    an    adequate     consider-  Sayerif  v.  CoIIyer,  28  Ch.  D.,  103. 

ati'on  ;    Allen  v.   Ayreif,  VV.    N'.,    1884,  »  Ketsey  v.  Dodd,  62  U  J.,  Ch.,  .14. 

242 ;  Holland  v.    Worley,  supra.  •  Land  Mortgage  Bank  of  India  v. 

1   L.  R.,  20  Eq.,  600.  Akmedbkoy    Habibbkoy    dt    Kesowram 

•  6  Ch.  D.,  768.  Bamanand,  I.  L.  R.,  8  Bom.  at  p.  67 

•  Ohanaaham  Mlkanl  Nadkami  v.  (1883),  per  Sargent,  C.  J. 

M&roba  Ramchandra  Paif  I.  L.  R.,  18  '  Nv^aenoanji     Merunnji     Panday 

Bom.  at  p.  484  (1894) ;  so  an  injunc-       t.  Gordon,  I.  L.  R.,  6  Bom.,  266,  279 
tioQ  h$n  beeo  refused,  tboogfa  It  the       (1881),  t.  anU,  |>.  7f 
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provisions  the  terms  of  the  Indian  Acts  and  Codes  and  the 
constitution  of  the  Indian  Courts  must  not  be  overlooked. 
Moreover  as  pointed  out  by  West.  J.,'  it  is  not  easy  to  re- 
concile all  the  English  cases  on  the  question  of  Injunction 
as  opposed  to  damages  :  the  question  is  one  of  degree,  and 
the  whole  of  the  circumstances  are  seldom  or  never  stated. 
The  Court  has  under  that  section  jurisdiction  to  grant 
an  Injunction  in  those  cases  where  pecuniary  compensa- 
tion would  not  afford  adequate  relief.  The  expression 
^^adequate  relief  "  is  not  defined,  but  it  is  probably  used 
in  the  sense  in  which  Kindersley,  V.  C,  used  it  in  Wood  v. 
StOdiffe^  as  meaning  ' '  such  a  compensation  as  would, 
though  not  in  specie,  in  effect  place  the  plaintiffs  in  L^ 
the  same  position  in  which  they  stood  before."  It  does 
not,  however,  follow  that  in  such  cases  a  plaintiff  is  en- 
titled as  of  right  to  an  Injunction.  Under  the  Specific 
Relief  Act  the  Courts  are  given  a  discretion  to  grant  or 
withhold  an  Injunction,  as  in  England  they  have  a  discre- 
tionary power  to  award  damages  in  lieu  of  an  Injunction. 
In  this  view  of  the  law,  the  Court  has  to  consider  in  each 
case  not  merely  whether  the  plaintiff's  legal  right  has  been 
infringed,  or  even  materially  infringed,  but  also  whether 
under  all  the  circumstances  of  the  case  he  ought  to  be 
granted  an  Injunction  as  the  proper  and  appropriate 
remedy  for  such  infringement.^  It  must  appear  from  the 
circumstances  in  evidence  in  each  case  that  the  interfer- 
ence or  obstruction  complained  of  is  not  a  trivial,  but  a 
substantial  injury  which  is  not  capable  of  being  fully 
estimated  in  pecuniary  damages  as  respects  the  future  as 
well  as  the  past.* 

1  Nandkiakor  v.   Bhagubhai,   I.    L.  18  Bom.  (1894),  at  p.  488,  per  Farran, 

R.,  8  Bom.  at  pp.  97,  98  (1883).  J. 
•  •  21  L.  J.,  Ch.  at  p.  266.  *  Ponnusawmif  Twer  v.   The  Ccl- 

•  OAanotfAom  ^iXkaid  Nadkarni  y.  leeior  of  Madura,  6  Mad.  H.  C.    R.,  6, 

Maroba  Bamehandra  Pai,  I.   L.   R.,  24,  (1889),  and  «ee  at  p.  26,  whore  it  is 
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Even  if  it  be  difficult  to  suppose  that  pecuniary  damages 
would  not  afford  adequate  relief,  it  should  be  shown  that 
there  is  some  standard  Jor  ascertaining  them.'  If  there  be 
no  such  .standard  and  the  case  is  otherwise  a  proper  one, 
an  Injunction  will  issue.^  But  it  is  not  sufficient  to  pre- 
vent the  granting  of  damages  that  the  enquiry  is  one  of 
difficulty  and  the  result  must  to  a  great  extent  be  matter 
of  opinion,  provided  that  there  are  data  upon  which 
experienced  persons  may  form  an  estimate.^  Section  54, 
sub-section  (6)  of  the  Specific  Relief  Act,  has  application 
to  such  cases  as  are  referred  to  in  the  Illustrations  (A)  and 
(i)*  to  the  section  where  ^there  is  no  possible  standard  with 
reference  to  which  the  contemplated  injurj*^  can  be  com- 
pensated rather  than,  for  example,  to  a  case  of  injury  to 
property  like  a  house  occupied  by  its  owner  in  danger  of 
being  deprived  of  its  ancient  light. ^  As  pointed  out  in  the 
case  last  cited,  the  threatened  disclosiire  of  a  confidential 
conmiunication  is  an  illustration  of  the  class  of  cases  re- 
ferred to  in  section  54,  clause  (6). 

As  already  observed  the  determination  of  the  question 
whether  relief  by  Injunction  or  by  damages  shall  be  grant- 
ed depends  upon  the  circumstances  of  each  case.  Some 
examples  however  of  the  application  of  these  principles 
are  here  given.     Thus  it  was  held  that  the  re-erection  of 


said,  '  'further  the  injury  is  one  of  a  at  p.  72. 

constantly  recurring    kind    and  from  *  And  see  Ramanadhan   v.  Zamin- 

the  very  nature  of  the  eauement  (of  dor  of  Ratnnad^  I.  L.  R.,  16  Mad.,  407, 

water)  it  would  be  impracticable  to  409  (1803). 

estimate    an    adequate    compenAation  *  Qhanasham   Xilkani  Nadkami  v. 

In    pecuniary  damages  as    a    proper  Moroba  RafncJumdra  Pai,  I.  L.  R.,  18 

substitute  for  the  relief  by  injunction.  Bom.  (1894)  at  p.  489,   per  Farran.  J. 

1  The     I^nd     Mortgage     Bank    of  So  the  Court  has  directed  an  inquiry 

India  V.  AhmedbJu»y  Habibhkoy,  I.  L.  to    ascertain    the   damage  where    the 

R.,  8  Bom.  at  p.  48.  nuisance   was  an   obstruction   of  the 

•  Act  I  of  1877  8.  54   cl.  ib).  plaintiff's  light:  The  Land  Mortgage. 

•  The     Land     Mortgage     Bank    of  Bank  of  India  ▼.   Ahmedbhoy  Habib- 
India  v.  Ahmedbhoy  Babibbhoy,  supra,  bhoy,  L  L.  K,  8  Bom.  (1883)  at  p.  72. 
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hia  house  by  the  defendant,  notwithstanding  notice  from 
the  plaintiff,  so  as  to  darken  some  of  the  principal  rooms  of 
the  plaintiff's  house,  making  them  unfit  for  occupation 
during  the  day  without  artificial  light,  was  an  injury 
which  could  not  be  adequately  redressed  by  an  award  of 
damages.'  So  also  any  act  by  which  the  control  of  light 
and  air  are  taken  out  of  the  hands  of  the  person  entitled 
to  them,  or  by  which  the  access  of  light  and  air  to  the  win- 
dow of  a  dwelling-house  is  interfered  with,  is  prima  fade 
an  injury  of  a  serious  character.  When  a  defendant, 
therefore,  without  leave  or  license,  took  possession,  of  the 
plaintiff's  window  as  completely  as  if  he  had  blocked  it  up 
altogether,  it  was  held  that  the  injury  was  not  reparable 
by  damages.^ 

But  when  the  plaintiff  has  no  other  than  a  pecuniary 
interest  in  the  premises  and  would  always  have  been  satis- 
fied with  a  liberal  solatium  for  its  violated  rights,  damages 
may  properly  be  substituted  for  an  Injunction.^ 

An  obstruction  to  a  right  of  way  has  been  held  to  be  a 
real  and  substantial  inconvenience  entitling  to  an  Injunc- 
tion.* A  forced  joint  occupation  of  an  undivided  dwelling- 
house  of  a  Hindu  family  by  an  intruder,  even  though  he 
be  an  owner,  against  the  will  of  the  resident  Hindu  co- 
parcener, is  an  injury  for  which  pecuniary  damages  would 
not  be  compensation.^    If  the  Court  sees  that  the  damage 


1  JamuadoB,  dec.  v.  Afnaiffram^  Ac,  R.,  16  Bom,  533  (1891). 

I.  L.  R.,  2  Bom..  133  (1877) ;  but  the  •  NandkUhor  v.  Bhagubha  ,   I.   L. 

remedy  depends  upon  the  facta  proved,  R-.  8  Bom.,  96  (1883). 

Banekhod  ▼.  LaUu,  10  Bom.  H.  C.  R..  '  The     Land    Morigagt     Bank    of 

96  (1873);  DkvnjibKoy  Cowa^ii  Umri-  India  v.  Ahmedhboy  Habibbhoy,  L  L. 

gar  r.  IMoa,  I.  L.  R.,  13  Bom.,  262  R.,  8  Bom,  at  p.  91  (1883). 

(1888) ;  The  Land  Mortgage  Bank  v.  ♦  O.  L  P.  Railway  v.  Nowroji  Pes- 

Akmedbhoy,  I.L.  R.,  8  Bom..  71.  72  ;  tanji,  I.  L.  R..  10  Bom..  390  (1886). 

Bemode    Ooomaru   Dossu    v.    Souda-  •  AnaninaJlk  Dey  y.  Mafikiniotik,  6 

miney  Donee,  L  L.  R.,  16  Cal..  262  B.  L.  R..  571,  673  (1871). 
(1889) ;  Namrbkai  y.   Munaki,    I.    L- 

W.I  10 
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caufied  to  the  plaintiff  by  the  act  complained  of  is  unsub- 
stantial and  trifling,  it  will  hesitate  upon  imposing  any 
obstacle  in  the  way  of  a  company,  such  as  a  Railway  Com- 
pany, serving  the  interests  of  the  general  public.^  Where 
certain  persons  sued  for  an  Injunction  and  for  a  decla- 
tory  decree  as  to  their  title  to  free  access  with  their  patrons 
to  certain  sacred  shrines  and  to  receive  presents  from 
their  patrons  unfettered  by  certain  rules  which  had  denied 
this  title,  it  was  held  that  they  were  entitled  to  such  a 
decree  as  also  to  further  relief  by  way  of  permanent  In- 
junction as  the  defendants  had  threatened  to  invade  their 
enjoyment  of  property,  and  the  invasion  was  such  that 
pecuniary  compensation  would  not  afford  adequate  relief.' 

In  a  suit  for  a  mandatory  Injunction  to  remove  a  wall, 
it  was  said  that  if  the  plaintiff  had  quietly  acquiesced  in 
the  building  of  it  and  had  only  objected  on  its  completion, 
the  Ciourt  should  award  him  damages  only.^ 

In  the  case  of  obligations  arising  from  contract  the  Court 
will  be  guided  by  the  rules  and  provisions  contained  in 
Chapter  II  of  the  Specific  Relief  Act  relating  to  specific 
performance ;  and  will,  if  the  case  be  otherwise  proper 
grant  an  Injunction  where  it  would  decree  specific  perform- 
ance.^ It  follows  therefore  that  an  Injunction  cannot  be 
granted  to  prevent  the  breach  of  a  contract,  the  perform- 
ance of  which  would  not  be  specifically  enforced.^  And  as 
a  contract  which  is  one  for  the  non-performance  of  which 
compensation  in  money  is  an  adequate  relief  cannot  be 
specifically  enforced,^  so  an  Injunction  wiU  not  be  granted 


»  O.  /.  p.  Railway  v.  Nowroji  Pes-  (1873). 

tjnji,   I.    L.    R.,    10   Bom.,   390,    394  *  Act  I  of  1877.  8.  64.     Ab  to  the 

(1886).  cafics  in  which  it  vill  decree  specific 

•  Kalidas  Jivram  v.  Oor  Parjaram  performance,  v.  »6.,  as.   12—30. 

Hirfi,  I.  L.  R.,  16  Bom.,  309  (1890).  »  76.,  s.  56,  d.  (/). 

'  RancKhod  Jamn<idasv.  Lallu  Hari-  *  lb.,  s.  21,  cl.  (a) ;  ms  Illustrations 

das*    10    Bom.    H.    C.    R.,     96,  97  to  that  clause ;  see  Nelson,  p.  163. 
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to  prevent  it«  breach.*  When  a  contract  comprises  both 
an  affirmative  and  a  negative  agreement,  though  the  Court 
may  be  unable  to  compel  specific  performance  of  the  first, 
it  may  yet  grant  an  Injunction  to  perform  the  latter  agree- 
ment.'^ And  so  when  the  defendant  in  England  agreed 
with  a  Railway  Company  to  serve  the  latter  exclusively 
for  four  years  in  India  and  having  come  to  India  at  the 
expense  of  the  Company  and  served  it  for  two  years  left 
its  service  for  that  of  another  employer,  it  was  held  that 
the  plaintifE  company  were  entitled  to  an  interlocutory 
Injunction  restraining  the  defendant  from  serving  others, 
in  that  pecuniary  damages  would  not  adequately  compen- 
sate the  company  for  the  defendant's  breach  of  contract.* 
A  person  may  contract  himself  out  of  the  remedy  by 
Injunction  as  where  he  has  agreed  that  the  remedy  in 
respect  of  the  breach  of  an  agreement  shall  be  in  damages ; 
in  which  case  the  Court  will  not  grant  an  Injunction.* 
Priml  facie  any  purely  mercantile  contract  is  one  admit- 
ting of  compensation  in  money.  ^  But,  of  course,  it  may 
be  shown  that  under  the  particular  circumstances  the  case 
is  otherwise. 

If  money-compensation  is  the  proper  form  of  relief,  it 
should  obviously  be  compensation  measured  by  the  right 
infringed.  It  is  only  in  respect  of  this  that  the  plaintiff 
is  competent  to  sue,  and  suing  on  a  limited  ground  a 
plaintiff  cannot  be  entitled  to  compensation  on  one 
greatly  more  extensive.*  In  order  that  damages  should  be 
an  adequate  substitute  for  an  Injunction,  they  must  cover 

Act  I  of  1877,  8.  56.  cl.  {/).  .Voor  Mahomedbhoy  Jarryhhoy  Pirbhoy, 

"  76.,  s.  67.  I.  L.  R.,  17  Bom.,  711  (1893). 

•  Madras  Railway  Company  v.  »  Haji  Abdul  Allarakhi  v.  Haji 
RumU  I.  L.  R.  14  Mad.,  18  (1890)  ;  and  Abdul  Bacha,   I.  L.  R.,  6  Bom..    5,  7 

ee  CaUianji  Harjivan  v.  Narsi    Tri-  (1881). 

cum,  I.  L.  R.,  18  Bom.,  702,711  (1894);  •  The  Und  Mortgage  Bank  of  India 

ib.,  I.  L.  R,  19  Bom.,  764(1896).  v.  Ahmedbhoy  Habibbhoy,  I.  L.  R.,  8 

*  Muncherji  Fwdoonji     Mehta     v.  Bom..  36,  93  (1883). 
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the  whole  area  which  would  have  been  covered  by  the 
injunction  and  must  comprise  as  well  the  damages  for 
wrongful  acts  continued  up  to  the  time  of  trial  as  for  those 
which  had  taken  place  before  the  issue  of  the  writ.^  If 
the  wrongful  act  has  come  to  an  end  before  the  trial,  the 
Court  has  jurisdiction  nevertheless  to  assess  the  whole  of 
the  damages  accrued.^  When  an  action  is  brought  for 
an  Injunction  in  respect  of  a  threatened  injury  and  no 
actual  wrong  has  been  committed  by  the  defendant,  the 
Court  has  no  jurisdiction  to  give  damages  in  substitution 
for  such  Injunction.* 
(a)  If  the  If  the  Court  be  of  opinion  that  a  plaintiff  is  entitled  to 

held  entitled  relief,  but  that  damages  and  not  an  Injunction  is  the 
they  miwt  be  appropriate  remedy,  it  must  award  damages,  or  order  an 
^^*"  enquiry  as  to  damages.     It  cannot  dismiss  the  plaintiff's 

suit.  In  England,  formerly,  if  a  bill  in  Equity  were 
dismissed,  the  plaintiff  would  have  had  his  suit  at  law  for 
damages.  In  this  country,  however,  a  new  suit  would 
not  lie,  and  consequently  when  the  plaintiff  is  held  entitled 
to  a  remedy  the  appropriate  remedy  should  be  awarded.^ 
It  is  no  objection  to  the  grant  of  damages  that  they  have 
not  been  specifically  prayed  for ;  they  may  be  had  under 
the  prayer  for  general  relief.^  Nor  is  the  right  to  damages 
lost  because  performance  has  been  obtained  from  the 
defendant  before  the  suit  comes  to  a  hearing.* 
(6)  ABsess.  The  parties  either  in  the  Original  or  Appellate'  Court  may 

enquiry  u  to,  agree  as  to  the  amount  which  shall  be  payable  as  damages. 

damftge^. 


I  Fritz  V.  Hosbon,  14  Ch.  D.,  643,  »  Cation  v.  Wyld,  32   Beav.,   266; 

W6,  667.  Bett$  v.  NeiUon,    3  Ch.    App.,    441  ; 

•  ^6-  Stanley  v.  Shrewabury,    19  Eq.,    616. 

•  Dreyfua  v.  Peruvian  Ovano  Com-  •  Cory  v.  Thames  Iron,  etc.  Com- 
pany, L.  R.,  43  Ch.  D.,  316.  pany,   II  W.  R.,  (Eng.),  689. 

•  CqSanji  Barjivan  v.  Narei  Tri-  •»  Benode  Coomaree  DoMte  t.  SoU" 
eum.  I.  L.  R.,  19  Bom.,  764,  770  daminey  Dossee,  I.  L.  R.,  16  CaL  at 
(1896).  pp.  262,  264  (1889). 
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Thus  a  sum  may  before  judgment  be  agreed  upon  as 
fiatisfying  the  claim  to  which  the  plaintiff  is  entitled 
to  as  damages,  it  being  left  to  the  decision  of  the  Court  to 
deal  with  the  question  as  to  whether  an  Injunction  should 
or  should  not  be  granted  under  the  circumstances  of  the 
case  ;  or  a  similart  agreement  may  be  entered  into,  leaving 
it  to  the  decisions  of  the  Court  whether  the  plaintiff  be 
entitled  to  any  relief  whether  by  Injunction  or  damages. 
If  there  be  no  agreement  as  to  the  amount  of  damages^ 
the  Court  may  itself  award  damages  to  the  plaintiff,  or 
order  an  enquiry  as  to  damages.*  An  enquiry  as  to  the 
damages  will  not,  as  leading  to  greater  expense,  be  directed 
where  there  is  no  difficulty  in  assessing  the  damages,  but 
the  Judge  will  himself  assess  them  at  the  trial.^  Where 
enquiry  as  to  damages  would  have  been  costly  and  in  any 
case  a  decree  for  damages  against  the  defendant  would 
not  have  been  of  much  value,  the  Court,  under  the 
particular  circumstances  of  the  case,  awarded  nominal 
damages  only.^  Where  no  issue  as  to  damages  is 
framed  or  tried  by  the  Lower  Court,  the  Appellate  Court 
may  refer  to  the  case  back  to  the  first  Court  for  the  trial  of 
an  issue  as  to  damages  under  section  566  of  the  Civil 
Procedure   Code  ;^  or  may  itself  determine  the  same.** 

Damages  may  be  combined  with  a  limited  Injunction,  ^m)  comWim. 
Though  this  form  of  relief,  which  is  expressly  provided  for  ^  ^^'^• 
by   Lord  Cairns'    Act,  is  not  mentioned  by  the  Specific  i°l»ootion. 
Relief  Act,  it  may  yet  be  awarded  where  the  circumstances 
of  the  case  so  require.^    So  where  in  a  suit  in  respect  of  a 


1  Ih.,  at  p.  264.  daminey  DoMee,  L  L.  R.,  16  Cal.    at 

*  CaBianfi  Harjitan  v.  Narsi  Tri.  pp.  262,  264  (1889). 

enm,  I.  L.  R.  19  Bom.  at  p.  770  (1896).  •  CaUianji  Harjivan  v.  Narai  Tri, 

3  Kerr,  Inj.,  41.  cum  I.  L.K.,  Id  Bom.  at  p.  770  (1895) ; 

*  CaUamji  Harjivan  v.    Narti   Tri-  see  Qv.  Pr.  Code,  s.  566. 

««m  I.  L.  R,  19  Bom.,  764,  770(1896).  ^  The    Land    Mortgage    Bank     of 

*  Benode  Coomaree  Doaee     v.  Sou-  India   ▼.    Akmedbhoy  Habitbkoy  and 
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nuisance  the  Original  Court  had  granted  such  an  Injunction 
the  order  was  upheld  by  the  Appellate  Court,  which  ob- 
served as  follows  : — "In  the  present  case  damages  have 
been  combined  with  a  limited  injunction.  This  particular 
combination  of  relief  is  not  expressly  provided  for  in  the 
Specific  Relief  Act.  But  by  section  52  of  the  Act,  '  pre- 
ventive relief  is  granted  at  the  discretion  of  the  Court  ' 
By  section  54  '  an  Injunction  may  be  granted  to  prevent  a 
multiplicity  of  judicial  proceedings,'  which  embraces  as 
well  repeated  suits  by  the  same  plaintiffs  as  a  series  by 
different  plaintiffs.  On  the  other  hand,  section  56  says  an 
Injunction  cannot  be  granted  *  when  equally  efficacious 
relief  can  certainly  be  obtained  by  any  other  usual  mode 
of  proceedings.'  A  mere  award  of  damages  in  this  case 
would  not  prevent  future  claims  for  future  injuries. 
Preventive  relief  may,  therefore,  properly  be  given,  but 
being  given  to  a  certain  extent,  it  appears  that  for  the 
residual  injury  which,  as  the  learned  Judge  below  has 
found,  is  really  small,  damages  will  afford  an  efficacious 
relief — equally  efficacious  as  relief,  though  not  so  efficacious 
in  delivering  over  the  defendants  to  the  tender  mercies  of 
the  plaintiff's  company.  The  judgment  of  Bramwell,  B., 
in  the  Stockport  WaterworJcs  Company  v.  Potter,^  shows  that 
it  is  an  important  ingredient  in  the  wrong  occasioned  by 
carrying  an  offensive  business,  if  all  possible  remedial 
measures  are  not  adopted,  y^e  think  this  Court  may 
prescribe  such  measures  as  the  condition  of  continuing  a 
business,  and  give  damages  for  the  inevitable  injury 
where  these  will  suffice,  though  Rolt's  Act  and  Lord 
Cairns'  Act  are  not  in  force  here.  At  any  rate,  the  de- 
fendants, who  are  the  persons  to  be  affected  by  the  injunc- 
tion, may,  if  they  dislike  the  combined  remedy,  avoid  it  by 

Keaowram  Bamanand,  I.  L.  R.,  8  Bom.  ^  3  H.  L.,  326  :  31  L.  J.  Ex.,  16. 

at  pp.  77,  91  ( 1883). 
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submitting  to  an  injunction  which  will  apparently  close 
their  factory.  If  the  defendants  submit,  the  plaintiffs* 
company  cannot  complain  that  in  addition  to  damages  it 
obtains  a  further  discretional  relief,  leaving  it  to  the 
necessity  of  further  litigation  only  should  a  reasonable  use 
of  their  premises  be  exceeded  in  future  by  the  defendants. 
The  modified  conditional  injunction  framed  by  the  learned 
Judge  below  is  calculated  in  its  intention  to  provide  the 
requisite  remedy  in  this  case  by  reducing  the  annoyance 
caused  by  the  working  of  the  mill  to  such  a  moderate  and 
perhaps  irreducible  minimum  as  will  be  fairly  compen- 
sated by  damages  for  the  premises  occupied  by  the  plain- 
tiff's company  affected  by  it.  [t  will  only  be  necessary 
to  mould  the  wording  so  as  distinctly  to  provide  against 
any  increase  of  smoke,  cotton,  fluff  or  noise  of  machinery 
beyond  what  subsisted  at  the  date  of  the  decree  (see  Oold- 
smid  V.  Tunbridge  Wells  Improvement  Commissioners),^  and 
to  add  that  the  injunction  does  not  free  the  defendants 
from  any  necessity  they  may  be  under  of  working  always 
so  as  to  cause  the  least  annoyance  reasonably  possible  to 
the  occupants  of  the  premises  with  respect  to  which  the 
decree  is  made.  It  may  be  that  inventions  will  be  made 
by  which  the  now  inevitable  annoyance  may  be  easily 
diminished ;  and  should  a  right  then  arise  for  the  neighbours 
to  a  working  of  the  mill  so  as  to  be  less  offensive,  they 
ought  not  to  be  precluded  from  that  right  by  an  injunction 
intended  for  their  beneflfc^ 
§  34.     The  Court  may  refuse  relief  or  give  relief  either  if  relief  b» 

siTon  it  nm 

by  Injunction,  or  damages,  or  by  a  combination  of  both  be  of  one  a 

1  other  d  f  hi 

1  L.  R.,  1  Ch.,  349  S.  C,  36  L.  J.,  title   to  an  injunction  depends   upon  preoeding 

Ch.,  382.  the  fact  that  there  is  no  proper  com-  kind*. 

'  The     Land     Mortgage     Bank     of  pensation  in  damages,  the  latter  will 

India  v.  Ahmedbbhoy  Habibbhoy    and  not  be    granted    in      addition  to  the 

Ktaowram    Ramanandt  .L    L.    R.,    8  injunction;  Eardiey    v.   Oranville^  24 

Bom.     at  pp.   91—93   (1883);   it   has  W.  K.  (Kng.).  528. 
however  also  been  held  that,  if  the 
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but  it  cannot  compel  a  plaintiff,  who  is  entitled  to  its  aid 
to  accept  some  other  form  of  relief.  So  in  the  under- 
mentioned case'  the  plaintiff  complained  that  the  defend- 
ants intended  to  build  so  as  to  obstruct  the  passage  of 
light  and  air  through  an  ancient  window  in  his  house,  and 
render  a  room  therein  unfit  for  use,  and  prayed  for  a  per- 
petual Injunction  restraining  the  defendant  from  so  build- 
ing. The  Subordinate  Judge  granted  the  Injunction  as 
prayed.  The  defendants  appealed  to  the  Joint  Judge  who 
amended  the  lower  Court's  decree  by  ordering  the  removal 
of  the  Injunction,  and  directing  in  its  stead  a  new  window 
to  be  opened  by  the  defendant  in  the  plaintiff's  house  to 
the  east  of  the  window  in  question,  the  light  into  which 
would  not  be  interfered  with  by  the  defendant's  house. 
The  High  Court  on  appeal  reversed  this  decree,  holding 
that  the  plaintiff  had  an  absolute  and  indefeasible  right 
to  the  easement  which  he  had  acquired,  and  the  only  pos- 
sible question  was  whether  an  Injunction  or  damages  was 
the  appropriate  remedy  under  the  circumstances  of  the 
particular  case,  and  that  the  form  of  relief  which  had  been 
given  by  the  Joint  Judge  to  the  plaintiff  was  one  which 
the  latter  could  not  be  compelled  to  accept. 

1  Kadarhhai   v.    Bahimbhau    I.    L.  R.,  13  Bora.,  674  (1889). 
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§  35.    The  means  by  which  an  Injunction  is    obtained  Means  by 
as  also  all  other  rules  of  practice  governing  the  issue  of  jLuctioiris**' 
this  form  of  relief,  constitute  a  portion  of  the  general  law  ^ 
relating  to  the  procedure  to  be  followed  in  civil  suits,  and 
are  to  be  sought  for  in  the  rules  and  practice  of  the  High 
Courts  and  the  provisions  of  the  Civil  Procedure  Code. 
The  rules  relating  to  the  obtaining  of  temporary  Injunc- 
tions only  are  dealt  with  in  this  Chapter.    Perpetual 
Injunctions  are  obtainable  by  decree  made  at  the  trial, 
and  the  practice  relating  thereto  is  the  same  as  that  which 
governs  the  making  of  decrees  granting  other  than  speci- 
fic relief. 

An  Injunction  will,  as  already  observed,  only  be  grant-  ^*^^^^"^®°* 
ed  upon,  or  in,  a  suit  praying  for  that  or  other  reUef .     There  "pon  ««i*. 
must  be  a  pending  action  in  which  the  Injimction  may  be 
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obtained  :*  though  possibly  in  extremely  urgent  cases 
the  Court  may,  in  accordance  with  the  English  practice, 
grant  an  Injunction  before  the  filing  of  a  plaint  upon  the 
plaintiffs  undertaking  to  institute  a  suit  forthwith.*  In 
actions  for  an  Injunction,  as  in  other  actions,  the  rule 
applies  that  all  persons  interested  in  "the  subject-matter 
should  be  made  parties  to  the  proceeding  on  either  the 
one  or  the  other  side  of  the  record.'^  As  a  general  rule, 
an  Injunction  should  be  specifically  prayed  for  when  the 
obtaining  of  that  relief  is  a  substantial  object  of  the 
action ;  though  leave  will  be  given  to  amend  the  plaint  by 
adding  a  prayer  for  an  Injunction  and  an  Injtmction  may 
be  granted  at  the  hearing  of  the  cause  though  not  prayed 
for  in  the  plaint.*  So  after  decree  parties  to  the  suit  or 
persons  who  have  or  may  come  in  under  the  decree  will 
be  restrained  from  taking  proceedings  contrary  to  the 
decree  or  violating  its  spirit  without  any  prayer  for  an 
Injunction.**  When  the  plaint  has  been  registered  a 
summons  is  issued  to  the  defendant  to  appear  and  answer 
the  plaintiff's  claim.* 
^U)  in  urgent  As  a  general  rule,  notice  of  an  application  for  an 
lll!!!Sln^«#  Injunction  must  be  given  to  the  opposite  party.  But  in 
!?!t?oui  uoiice.  cases  where  the  object  of  granting  the  Injunction  would 
ISwr^pwtf^  be  defeated    by    delay,    in    urgent  cases    of  threatened 

WKH>. 

I   V.  ante,  p.  41;  High,  Inj.,  §  1666.  v.   Feddar,   12   Bom.  H.   C.    R.,    19» 

*  V.  antt^  p.  64,  n.  (3).  (1875);  Municipal  Commissioneis   for 

•  $  17.  ante;  Spelling's  Extra-  Totcn  of  Madras  v.  Branson,  I.  L.  R.. 
itraiiwry  KoUef.  §  970;  High,  Inj.,  3  Mad.,  201(1881);  Public  Trustees, 
;i$  1,^47—1564  ;  and  aeo  as  to  a.  30  Shepherd  v.  TrusUes  of  Port  of  Bom- 
oi  x\w  V\\.  IV.  Code;  Baiju  Lai  Par-  bay.  I.  L.  R.,  I  liom.,  132.  477  (1876). 
^iu  V.  Hithk  Lai  Pathuk,  I.  L.  R.,  As  to  tenant's  and  land  lord  *b  re«pec> 
^  K\kU  3Ha  (lvS97);  right  to  sue  as  tive  rights  of  action,  see  The  Land 
viak-'ititut^Hl  attorney,  A'enkiiw  v.  De-  Mortgage  Bank  of  India  v.  Ahmedbhoy 
iu»/'u^^i.  1.  L.  R.,  15  Bom.,  177  Ha6t66Aoy,I.L.R.,8Bom.,87,88(1883)» 
^l>WtM;  hijunrtions  against  Municipal  ♦Joyce,  Inj.,  1262,  1263; -Verr* 
lKsluv»,       (  habildas       v.      Municipal  Inj.,  612;  Civ.  Pr.  Code,  ss.  50  (f),  53- 

■y»M'>«w  w(,T  of  Bombay f  8  Bom.  H.  *  Joytje,  Inj.,  1263. 

'.      K      s,^    (IS71):  Hormasji  Karselji  •  Civ.  Pr.  Code,  Ch.  VI. 


PRACrriCB   RELATING   TO   INJUNCTIONS.  155 

mischief  and  in  cases  where  notice  of  an  intention  to 
apply  for  an  Injunction  might  lead  to  the  commission  of 
the  act  before  the  time  for  hearing  a  motion  on  notice, 
an  Injunction  may  be  granted  ex  parte  before  or  after 
the  appearance  of  the  defendant  to  the  suit.^  In  very 
pressing  cases  an  Injunction  may  be  applied  for  ex  parte 
before  service  of  the  writ  of  summons.* 

An  Injunction  is  granted  ex  parte  and  without  notice 
to  the  opposite  party  only  in  cases  where  considerable 
mischief  might  ensue,  if  the  issue  of  the  process  were 
delayed,  until  notice  should  be  given  to  the  party  against 
whom  it  is  sought.  The  power  to  issue  an  ex  parte  In- 
junction no  doubt  exists  but  the  greatest  care  should  be 
employed  in  its  exercise.  There  may  be  instances 
where  the  injury  is  so  great  that  an  ex  parte  Injunction 
is  necessary  but  the  Court  should,  if  possible  always 
require  notice,  however  short  to  be  given. ^  "Such  an 
Injunction  on  the  application  of  one  party,  and  without 
previously  giving  to  the  person  to  be  affected  by  it  the 
opportunity  of  contesting  the  propriety  of  its  issuing,  is 
a  deviation  from  the  ordinary  course  of  justice,  which 
nothing,  but  the  existence  of  some  imminent  danger  to 
property,  if  it  be  not  so  granted,  can  justify.  A  case^ 
therefore,  of  irremediable  mischief  impending  must  be 
made  out.  By  this  is  certainly  not  meant  necessary  and 
inevitable  destruction,  but  great  and  serious  danger  not 
capable  of  being  averted  probably,  if  daily  be  interposed. 
The  Court  with  a  proper  jealousy  has  guarded  the  es- 
tablishment of  this  anomalous  practice  by  a  very  salutary 


k  av.     Pr.    Code.  s.    494;   Joyce,  •  H,    v.   H.,   1  Ch.  D.,  27«;  To/p- 

Inj.,  1261;  Kerr,  Inj.,  616,  616,   but  bourne  v.  Colebourne,  ib..  69<);  Brand 

in  the  absence  of  pressing  necessity  v.  MiUon^  24  W.  R.,  (Eng.),  524. 

it  is  improper  to  do  so.    Spelling  op.  *  Hart  v.  Secretary  of  State  for  India, 

Cf«.,  S  1016.  I.   L.   R.,    27   Bom..   424,  451(1903). 
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rule  which  requires  that  a  full  communication  should  be 
made  to  the  Court,  which  grants  the  Injunction,  of  all 
material  facts  which  might  influence  its  decision."      As 
observed  by  Sir  Lawrence  Peel,  C.  J.,  in  the  case  already 
cited,  the  Courts  have  guarded  the  practice  of  ex  forte 
Injunctions  by  the  rule  which  requires  that  all  material 
facts  should  be  disclosed.    So  where  a  motion  was  made 
on  a  partial  statement  of  the  facts  and  the  dissolution  of 
the  Injunction    was  resisted    on    a  case  not  then  made, 
it  was   said   that,  if  the   Court   allowed   this,   it  would 
encourage  the  suppression  of  important  facts  and  the  Court 
dissolved  the  Injunction,  and  held  that  where  a  fact  is 
not  communicated  which  would,  if  communicated,  have 
prevented  the  issue    of    an    ex    parte    Injunction,    the 
Injunction,  will  be  dissolved,  even   though  a  fraudulent 
suppression  be  not  made  out.''    It  is  a  general  rule,  there- 
fore, that  on  an  ex  parte  application  for   an  Injunction 
the  material  facts  must  be  fully  and  fairly  stated  to  the 
Court.'     If  the  Court  be  of  opinion  upon  an  application 
ex  parte  that  the  case  is  not  so  urgent  as  to  require  its 
immediate  interference,  it  will  either  grant  a  rule  ni»i, 
or.  order  notice  of   the  application  to   be   served  on   the 
defendant. 
<iii)  in  other        In  Other  than  urgent  cases  justifying  the  issue  of  an 
t^rf</a°nde  ex  parte  Injunction,  application  should  be  made  after  the 
DoticriwfM''^   filing  of  the  plaint  and  before,  or  after,  appearance  of  the 
^ppiwln^     defendant  for  a  rule  nisi  which  is  then  served  upon  the 
defendant  calling  upon  him  to  show  cause  why  an  Injunc- 
tion should  not  be  awarded,  when,  if  no  cause  be  shown, 

1  Fruman  v.  McArlkw,  2   Taylor  issue  '*  ib.,  at  p,  20. 

&   Bell.   R..   10,  25,  per  Peel,  C.  J..  •  Freeman  v.  McAtlkw,  supra,    at 

(1861).     "A    very     mischievous    and  pp.26, 28;  see  also  ^reemiitfyiSoAorAttrrjf 

oppressive  use  may  be  made  of  this  Dossee  v.  Hurree  Kiato  Roy,  2  Boul- 

writ,  and  it  is  our  duty  to  narrow  its  nois,  R.,  62  (1859). 

issue  ex  parte  to  the   cases     in  which  3  Joyce,  Inj.,  1263.  et  ihi  ro^at. 
it  is  alone  fitting  that  it  should  so 
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the  rule  is  made  absolute  ;  or,  as  is  more  commonly  done, 
the  opposite  party  should  be  served  with  notice  of  motion 
for  a  particular  day.    In  cases  where  danger  is  imminent 
(though  not  so  imminent  as  to  justify  the  issue  of  an 
ex  parte  Injunction),  leave  will  be  given  before  the  ap- 
pearance of  the  defendant  upon  filing  the  plaint  to  serve 
a  notice  of  motion  or  a  short  notice.'     If  the  plaintiff  has 
not  a  case  for  an  ear  parte  Injunction,  or  for  an  applica- 
tion to  serve  a  short  or  other  notice  of  motion,  then  the 
motion  for  the  Injunction  must  be  brought  on  in  the 
same  way  as  other  ordinary  motions,  namely,  on  the  day 
appointed  by  the  Court  for    hearing   motions.    After  the 
defendant  has  appeared,   the   general  rule    is  that    an 
Injunction  can  only  be    moved  for  on  notice  of  motion, 
but  if  the  threatened  danger  is  inmiinent,  and  would  be 
irremediable,  the  Court  will  grant  an  Injunction  without 
notice  of   motion.'     The  rule    laid    down  by    the    Civil 
Procedure  Code  is  that  the  Court  must  in  all  cases,  except 
where  it  appears  tliat  the  object  of  granting  the  Injunction 
would  be   defeated   by   the   delay,    before   granting   an 
Injunction,  direct  notice  of  the  application  for  the  same 
to  be  given  to  the   opposite  party.*    So  where   a   Court 
made  an  order  granting  a  temporary  Injunction  under 
section  492  of  the  Civil  Procedure  C-ode  without  directing 
notice  of  the  application  for  an  Injunction  to  be  issued 
to  the  other  side  and  its  order  directing  stay  of  sale  of 
property  in  execution  was   passed  ex  parte  without   the 
other  side  being  given  an  opportunity  to  show  cause,  it 
was  held  that  the  order  was  irregular.^ 

1  Joyce,    loj.,    1261,     1262;  Kerr  service  was  effected.] 

Inj.,    614.    [In    Mayruxrd  v.    Frnaer,  •  %b. 

cited  in  Joyce's  Inj.,  1262,  the  Court  *  Qv.  Pr.  Code,  s.  494  ;  correspond- 

gave  leave  to  serve  a  notice  of  motion  ing  with  s.  06,    Act  VIII  of    1869  ; 

before  the  Bill  has    been    filed  upon  this  section  applies  to  H.  C. ;  Me  Kerr, 

the  undertaking  of  the  defendant  that  Inj.,  614 — 617. 

the  Bill  should  be  on  the  file  when  *  Amclah    Bam    v.    Sdkib    Singh, 
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Where  an  Injunction  is  granted  without  notice,  the  party 
aggrieved  may  apply  either  to  have  it  discharged  under 
section  496  of  the  Civil  Procedure  Code,  or  he  may  appeal.' 
But  the  former  appears  to  be  the  proper  course  to  be 
taken  in  such  a  case.  No  appeal  lies  from  an  order  refus- 
ing to  issue  an  Injunction  without  issuing  notice  to  the 
opposite  party.  ^  Notice  of  motion  should  be  served  on  all 
parties  mterest^d  in  the  question  raised  by  the  motion. 
Unless  where  substituted  service  is  ordered,  the  notice 
is  served  personally,  and  may  be  served  on  the  solicitor 
after  the  appearance  of  the  party  to  the  action.  If  upon 
the  hearing  of  the  motion  it  appears  that  there  has  been 
no  proper  service,  or  that  service  of  notice  has  not  been 
made  on  a  party  entitled  thereto,  the  Court  will  either 
dismiss  or  adjourn  the  hearing  of  the  application.  The 
notice  of  motion  should  be  entitled  in  the  cause  in  which 
it  is  made  and  should  state  on  whose  behalf  the  motion 
is  to  be  made,  the  day  on  which  the  motion  is  to  be  made, 
and  the  nature  of  the  order  asked  for.  Costs  may  be 
given  though  not  asked  for  by  the  notice.* 
Interim  orders.  §  36.  Instead  of  issuing  an  Injunction  in  the  first 
instance  the  Court  may  grant  an  interim  order  by  which 
the  defendant  is  restrained  until  after  a  particular  day 
named,  liberty  being  given  to  the  plaintiff  to  serve  notice 
of  motion  for  an  Injunction  for  the  day  before  such  day. 
IfUerim  orders  are  temporary  ex  parte  Injunctions,  or 
interim  restraining  orders  in  the  nature  of  Injunctions, 
which  are  granted  when  the  plaintiff,  not  showing  quite  a 
case  for  an  ex  parte  Injunction,  without  more,  shows  a 

I.  L.  R.,  7  All.,  660  (1886) ;  and  see  I.  L.  R.,7  AH.,  660,  662  (1886). 

Joynarain  Oeeree  v.  Shibpersad  Oeeree,  '  Luia  v.  Luis,  I.  L.  R.,  12  Mad., 

6  W.  R.,  108,  109  (1866) ;  Mun  Mohi-  186  (1888). 

nu  DosiU  V.  Ichamoyee  Doaaee,    13  '  Joyce,     Inj.,    1284:   Kerr,     Inj., 

W.  R.,  60  (1870).  614—617. 
^  Atnolak    Bam   v.    Sahib     Singh, 
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case  for  giving  short  notice  of  motion  for  an  *  Injunction, 
and  for  protection  in  the  meantime.  The  interim  order 
is  therefore  an  Injunction  or  restraining  order,  obtained 
ex  parte^  to  be  in  force  until  after  a  day  named,  with 
Uberfy  (if  required)  to  serve  a  notice  of  motion  for  an 
Injunction  on  the  day  before  that  day,  when  the  ques- 
tion of  the  right  to  an  Injunction  would  be  disposed  of, 
on  the  notice  of  motion.'  Interim  orders  are  generally 
granted  upon  an  ex  parte  application  for  such  order  with 
liberty  to  serve  notice  of  motion,^  or  upon  a  motion  for 
a  rule  nisi. 

An  interim  Injunction  may  be  applied  for  on  the  pre- 
sentation of  the  plaint.^  Where  this  had  been  done  and 
Counsel  appeared  for  the  defendants  and  it  was  objected 
that,  the  application  being  for  an  interim  Injunction,  the 
defendants  could  not  be  heard,  the  Court,  under  the 
particular  circumstances,  considered  that  the  defendants 
should  be  heard.^ 

Though  an  application  for  an  interim  Injunction  may 
be  rejected,  the  Court  may  grant  a  rule  nisi  for  an  In- 
junction in  the  terms  as  prayed.^  An  interim  order  and 
a  rule  nisi  may  be,  and  ordinarily  are,  granted  at  the  same 
time.^  And  upon  the  hearing  of  the  rule  the  interim  order 
as  well  as  the  rule  will  either  be  discharged  or  the  rule  will 
be  made  absolute.'^  In  the  event  of  an  offer  of  com- 
promise the  rule  and  interim  Injunction  may  be  ordered 
to  stand  over  for  a  fixed  time,  upon  the  ezpiiy  of  which 


1  Joyce,  Inj.,  1304.  Abdul  Baeha,  supra. 

•  Kerr,  Inj..  625.  »  Haji    Abdul    AUcuakhi    v.    Haji 

'  Haji    Abdul    AUarakhi    v.      Haji  Abdul  Bacha,  I.  L.    R.,    6    Bom.,  5. 

Abdul  Baeha,   I.  L.  R.,  6  Bom..  6,  6  7  (1881). 

(1881);     Munckerji    Furdoonji    Mehia  •  Afuncherji    Fvrdoonji    Mehia    v. 

V.    Noor     Mahomedhhoy       Jairajbhoy  Noor  Makomedbhoy  Jairajbhoy  Pirhhoy, 

Pirbhoy,   I.  L.  R.,  17  Bom..   711.   714  I.  L.  R.,  17  Bom..  711,  714  (1893). 

(1893).  »  ib.,  at  p.  717. 

«  Haji    Abdul    AUarakki    v.    Haji 
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time,  the  rule  will  either  be  made  absolute  or  the 
interim  Injunction  and  rule  will  be  discharged.^ 
u'^im  terma  §  ^^'  ^  Injunction  may  be,  and  often  is.  given  or 
withheld  upon  certain  terms  or  conditions  only,  of  which 
the  most  frequent  is  the  usual  undertaking  as  to  damages. 
In  doubtful  cases  where  damage  may  be  occasioned  to  the 
defendant,  in  the  event  of  an  Injunction  or  inttrim 
restraining  order  proving  to  have  been  wrongly  granted, 
the  Court  will  require  the  plaintiff  as  a  condition  of  its  in- 
terference in  his  favour  to  enter  into  an  undertaking  to 
abide  by  any  order  it  may  make  as  to  damages.  So  also 
the  Court  may  require  the  defendant  to  enter  into  terms 
as  a  condition  of  withholding  an  Injunction.' 

Section  4-0-^  of  the  Code  enacts  that  the  Court  may  by 
order  grant  an  Injunction  under  that  section  on  such 
terms  as  to  the  duration  of  the  Injunction,  keeping  an  ac- 
count, giving  security  or  otherwise,  as  the  Court  thinks 
fit.  So  a  plaintiff's  application  for  an  Injunctin  that  the 
defendant  be  restrained  from  taking  possession  under  a 
decree  of  an  undivided  moiety  of  a  family  dwelling-house 
was  granted  on  the  terms  that  he  should  offer  in  his  plaint 
by  an  amendment  to  be  made  for  that  purpose,  or  should 
otherwise  undertake,  to  pay  the  defendant,  in  the  event 
of  his  title  being  established,  such  compensation  for  being 
kept  out  of  possession  pendente  lite  as  the  Court  might  think 
fit.^  And  in  a  suit  to  restrain  a  threatened  ejectment  of 
the  plaintiffs  from  a  dock  belonging  to  the  defendants,  an 
Injunction  was  in  the  Court  of  first  instance  granted  re- 
straining the  defendants  until  the  hearing  of  the  cause  from 
bringing  any  suit  for  the  recovery  of  possession  of  the  dock 
or  taking  any  steps  to  recover  possession  on  the  plaintiff's 

1  Muncharji    Furdoonji    MdUa    v.  op.  ci«.,  §§  1032.  1033. 

Noor    Mahomedbkojf    Jairafbkoy  Ptr-  s  AmnUnalh  Dey  v.    Mackintoak,  6 

bhoy,   I.  L.  R..  17  Bom.,  717.  B.  L.  R..  671,  674  (1871). 

•  Kerr.     Inj.,     627.  628 ;    Spelling 
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undertaking,  until  further  order,  to  pay  into  Court  month- 
ly a  certain  sum  to  the  credit  of  the  cause  and  undertaking 
to  abide  the  order  of  the  Court  as  to  the  fair  amount  of 
rent  to  be  paid  to  the  defendants  for  the  use  of  the  dock, 
and  to  pay  any  damages  which  the  defendants  might  sus- 
tain by  reason  of  the  order,  and  further  to  give  over  to  the 
defendants  full  and  complete  possession  of  the  dock  on  a 
date  named.'  Upon  appeal  the  temporary  Injimction  in 
the  last  cited  case  was  modified  and  the  undertaking  varied. 
The  Court  refused  to  restrain  the  defendants  from  bring- 
ing a  suit  to  recover  possession,  but  restrained  them  from 
executing  any  decree  which  they  might  obtain  therein 
until  the  plaintiffs  should  have  had  a  reasonable  time 
within  which  to  complete  the  repairs  of  and  to  remove  a 
vessel  of  theirs  which  was  in  the  dock  at  the  date  of  the 
suit,  and,  upon  the  plaintiffs  undertaking  to  give  the  de- 
fendants an  immediate  decree  for  possession  upon  a  plaint 
for  that  purpose  being  filed,  the  defendants  were  restrained 
from  executing  such  decree  and  from  ejecting  the  plaintiffs 
from,  or  interfering  with  the  plaintiff's  possession  of,  the 
dock,  or  interfering  with  the  plaintiff's  vessel  until  a  date 
Damed.  And  so  an  Injunction  was  granted,  until  the 
hearing,  restraining  the  defendant  from  further  proceed- 
ing with  a  building  upon  the  terms  of  the  plaintiff  submit- 
ting to  obey  any  order  the  Court  might  make  as  to  loss  or 
damage  that  might  be  caused  to  the  defendant  by  making 
such  order.'  And  in  a  case  of  breach  of  contract  of  per- 
sonal service  the  Court  granted  a  temporary  Injunction 
restraining  the  defendant  from  serving  others  than  the 
plaintiff  on  the  terms  that  the  latter  should  consent  to 


>  Moran  v.  River  Steam  Navigation  Edalji  Homuuji  BoUlewatta,  «  Bom. 

Conipai^,  U  B.  L.  R.,  362,  361  (1876).  H.  C.  R.,  181,   184   (1871);    Chandra 

■  ib.,  at  p.  366.  Naih  Pal  v.  8ree  Oobind  Chowdhwry, 

*  Raianji   Hormaeji   BoUlewaUa   y.  6  a  W.  N.,  308  (1900). 

W,  1  11 
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retain  him  in  his  employ.^  Where  a  suit  for  an  Injunction 
was  dismissed  and,  pending  the  appeal,  the  plaintiff  ap- 
plied for  a  temporary  Injunction  under  section  492  of  the 
Code,  the  Appellate  Court  granted  such  Injunction  upon 
the  terms  that  security  should  be  given  by  the  applicant/^ 
The  undertaking  is  ordinarily  given  by  Counsel  or  plead- 
er on  behalf  of  the  party  for  whom  he  appears,*  or  by  the 
party  appearing  in  person  and  forms  part  of  the  order  of 
Injunction/ 
Evidence  in  §  38.  In  the  casc  of  every  application  for  an  Injunction 
pScStton^  *^  it  must  be  proved  either  (as  is  usually  the  case)  by  affida- 
vit or  otherwise*'  that  sufficient  grounds  exist  for  the  grant 
of  the  relief  claimed.  Evidence  must  be  offered  and  that 
evidence  must  be  sufficient  to  warrant  the  exercise  of  that 
extraordinary  jurisdiction.  So  where  no  witness  was 
examined  and  the  only  verified  document  on  the  record 
was  the  plaint,  an  Injunction  which  had  been  granted  was 
dissolved.^  The  defendant's  admission  maybe  sufficient.' 
In  a  suit  praying  for  an  Injunction  restraining  the  defen- 
dant from  interfering  with  the  plaintiff's  possession  of  cer- 
tain land,  the  plaintiff  in  the  plaint  alleged  obstruction 
by-  the  defendant.  It  was  not  denied  by  the  defen- 
dant in  his  written  statement  or  put  in  issue  at  the 
hearing :    held   that     it   might    be    presumed  that    the 


•  Modi  cm  Railway  Company  v.  Balkriskna  Nagarkar,  I.  L.  R.,  2  Bom., 
Ruai,  I.  L.  R.,  14  Mad..  18,  22  (1890),  266   (1877).     Nor   will   an   Injunction 

•  Kitpa  Dayal  v.  Rani  Kishari,  be  granted  on  a  mere  general  affidarit 
I.  U  R.,  10  All.,  80,  83  (1887).  aa  to  the  truth  of  thp  facts  sUted  in 

•  Mvfan  V.  River  Steam  Naviga-  the  Bill:  OiUroy's  Appeal^  100,  Pa. 
tion  Company,  14  B.    L.  R.,  362,  361,  St.  6  (Amer.) 

366    (1876)  ;    Chandra    Nath    Pal    v.  »  Ooluck  Chunder  Oooho  v.    Mohin 

8ree  Gobind  CKowdhwy,  supra.  Chunder  Ohose,  13  W.   R.,  96    (1870) 

♦  Kerr.  Inj.,  628.  Joyce.    Inj..    1288,    or  it  may  go  a 

*  CSvil  Procedure  Code,  a.  492  ;  long  way  to  remedy  defecta  in  the 
aa  to  the  practice  relating  to  affidavitn  plaint  Kun)  Behari  v.  Keshav  LaU, 
▼.  *.,  Chap.  XVI.  I.  L.  R.,  28  Bom..  667,  672  (1904). 

*  Jagjivan   Nanabhai    v.    ShridJuu 
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defendant  did  not  deny  the  fact  of  obstruction.'  It  is  in 
general  necessary  that  a  plaintiff  should  swear  positively 
to  his  title.  To  obtain  an  Injunction,  in  a  case  in  which 
the  plaintiffs  right  depends  upon  his  title,  he  should  set 
out  his  title  particularly. 

In  applications  for  er  part-e  Injunctions  particular  care 
must  be  taken  that  all  material  facts  are  fully  and  fairly 
stated  to  the  Court  f  and  the  applicant  should  state  not 
only  the  time  at  which  he  first  became  aware  of  the  threat- 
ened injury,  but  also  the  necessity  which  exists  for  dis- 
pensing with  the  usual  notice.* 

An  Injunction  will  not  be  granted  on  a  mere  allegation 
of  irreparable  injury.  The  facts  on  which  the  allegation 
is  founded  must  appear.  But  the  omission  of  the  bare 
charge  of  irreparable  mischief  would  not  be  a  defect  in  a 
plaint  or  affidavit  otherwise  good,  because  the  Court  must 
be  satisfied  from  a  statement  of  the  grievance  that  the 
injury  will  be  irreparable  and  it  is  enough  if  the  Court  can 
discover  this  from  the  facts  alleged.  The  same  require- 
ments as  to  clearness  and  certainty  must  be  observed  in 
setting  forth  the  facts  from  which  the  intent  of  the  de- 
fendant to  commit  or  to  continue  the  commission  of' the 
wrong  complained  of  is  to  be  inferred.^ 

In  all  cases  there  must  be  proof  of  an  intention  to  waste, 
damage  or  alienate  or  to  commit  some  other  threatened 
injury.^    So  a  mere  allegation  that  the  defendant  wishes 

>  Apaji  PcUU  V.  Ajxi,  I.  L.  R.,    26  Hon' of  obstruction    ''Mofussil  plead- 

Bom.,  735  (1902).  ings  are  not    construed   strictly  and 

*  Joyce,  Inj.,  1293;  Spelling  op.  though  the  plaint  is  imperfect  as  a 
cU.»  §  904.  8t«tement  of  the  pUintiflf's    case,  we 

*  V.  ante  p.  156.  think  obetniction  is  involved." 

*  Kerr,  Inj.,  618:  .loyce,  Inj.,  1294.  *  See      p.     101     anU    and     oases 

*  Spelling,  op.  eii.,  §f  991,  993  ;  there  cited  and  Chabildas  Lallubhai 
High,  Inj.,  §  1681.  In  Kunj  Bthafi  v.  The  Municipal  Commianoner  of 
V.  Keshao  LaU,  I.  L.  R.,  28  Bom.,  567,  Bofnbay,  8  Bom.  H.  C.  R..  85  (1871) 
572  (1904),  Jenkins,  C.  J.,  said  to  [wrong  discontinued  befire  suit;  mere 
an  argument  that  there  was  no  allega-  vague  apprehensions  that  wrong  may 
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to  realize  debts  by  bringing  actions  in  Court  without  proof 
of  an  intention  to  waste,  damage  or  alienate  the  property 
in  suit  is  clearly  insufficient.'    But  where  proof  has  been 
given  of    actual  or  threatened    injury,  the  circumstance 
that  there  is  a  contradiction  on  the  facts  as  alleged  by 
the  applicants  and  the  opposite  party  is  not  in  itself  a 
bar  to  the  grant  of  relief.'    There  should  be  no  variance 
between    the    allefi;ations    in    the    pleadings  or  the  aid 
sought  thereby  and    the   affidavits  or  evidence    given  in 
support  of    them.'    The   plaint   should  set   forth  clearly 
and    specifically    the    matters   relied    upon  to  entitle    a 
plaintiff  to  extraordinary  relief,  since    inferences     which 
do  not  necessarily  Sow  from  the  allegations  will  not  be 
indulged  to  aid  the  pleader.     In  particular  the  well   es- 
tablished rule  that  fraud  must  be  charged  specifically 
and  not  in  general  terms,  is  strictly  enforced  where  an 
action  for  an  Injunction  is  based  upon  alleged  fraud.*    The 
object  of  any  system  of  pleading  is  that  each  side  may  be 
made  fully  aware  of  the  questions  which  are  about  to  be 
argued  in  order  that  ectch  may  bring  forth  evidence  ap- 
propriate to  the  issues.'^ 

be   recommenoed  insufficient  for   In-  uUah,  I.  L.  R..  10  All.,  259  (18d7). 

junction].    The  Court  will  not  inter-  »  Prosunrto  Moyee  Dowee  v.    Woo- 

fere  when  the  injury  is  temporary  and  ma   Moyee    Dossee^    14    W.    R,,    409 

trifling;  The  Land  Martqagt  Bank  of  (1870);  and  see  Roy  LuehmijnU  Singh 

India  v.  Ahmedbhoy  Hahihhhoy,  I.  L.  Bahadoor    v.    Secretary    of    State    for 

R..   8   Bom.,  67   (1883);  Ponnwaumi  India,  11  B.  L.  R.,App.  27— 28(1873). 

Tevar  v.  The  Cdlector   of   Madura,  6  Such   proof  was  held  to  have   been 

Biad.  H.  C.  R.,  24  (1869)  ;  O.  I.  P.  given  in  Chandidat  Jha  v.  Padmanand 

Railway  v.  Nowroji  Pestanji,  I.  L.  R.,  Singh  Bahadur,  I.  L.  R.,  22  Cal.,  469, 

10   Bom.,   394  (1885);  and  will   con-  466  (1895). 

sider  the  likelihood  of  its  arising  or  •  Moran   v.    River* Steam   Naviga' 

continuing:  The  Land  Mortgage  Bank  tion  Co.,  14  B.  L.  R.,  352,  357  (1875); 

of    India    v.   Ahmehbhoy   Habilbhoy,  but  see  De  Tastel  v.  Bordenave,  Jac, 

rapra,  66,  69;  but  it  was  not  intended  516;  M' Curdy    v.    Noai.j  17    L.    J. 

by  the  Specific  Relief  Act  that  a  man  (N.  S.),  Ch.,  165. 

should  not  have  an  Injunction,  unless  *  Kerr,  Inj.,  618. 

his     property     would     otherwise     be  *  S^ielling,  op.  cit.,  §  982. 

practically  destroyed,  if  the  Injunc-  *  Sayad  Muhammad  v.  Fatleh  Mu» 

tion  were  not  granted  ;   Yaro  v.  Sana-  hammad,  I.  L.  R.,  22  Cal.^  324  (1894). 
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A  plaintifE  must  succeed  not  only  secundum  probata 
but  also  secundum  aUegaiay  but  a  too  technical  view 
must  not  in  tins  country  be  taken  of  the  pleadings.  So 
in  a  case  for  an  Injunction  in  lespect  of  a  right  of  way 
where  the  plaint  aUeged  that  a  certain  space  had  been  set 
apart  by  the  owners  for  the  residents  of  a  lane,  and 
used  by  them  in  common,  for  purposes  of  recreation,  and 
the  relief  to  which  the  evidence  showed  that  the  plain- 
tiff was  entitled,  was,  in  effect,  the  same  as  that  which 
he  prayed  for,  viz,,  to  have  the  space  which  the  defen- 
dant had  enclosed  with  a  wall  left  unobstructed ;  it  was 
held  that  it  would  be  taking  too  technical  a  view  of  the 
pleadings  to  hold  because  the  plaintiff  alleged  that  the 
place  was  set  apart  for  recreation,  and  the  evidence  estab- 
lished that  it  was  set  apart  generally  for  the  more  con- 
venient occupation  of  the  houses  surrounding  it  (which 
would  include  recreation-purposes)  that  the  plaintiff 
ought,  on  that  account,  to  fail  altogether  and  be  left  to 
a  fresh  action.  If  the  defendant  had  been  misled  or 
induced  to  refrain  from  calling  evidence  to  rebut  the 
plaintiff's  case,  this  course  might  be  adopted  ;  but  in  the 
suit  in  question  the  defendant  had  called  evidence  which, 
in  the  main,  coincided  with  that  of  the  plaintiff.^ 

Affidavits  which  must  be  intituled  in  the  cause  or 
matter  in  which  they  are  sworn  are  made  by  the  plaintiff 
bimself  or  anybody  acquainted  with  the  facts.  They 
should  be  confined  to  such  facts  as  the  witness  is  able  of 
his  own  knowledge  to  prove  except  on  interlocutory 
motions  in  which  statements  as  to  belief  are  admissible, 

RanchardoM     AnUhabhai  v.   Ma-  Injunctions  it  has  been  held  that  the 

neklal  OordhandasSt  I.  L.  R.,  17   Bom.  case  with  the  grounds  for  relief  most 

648,  655»  666  (1890).     See  Kerr,  Inj.,  be  made  by  the  pleadings,  and  their 

624,  et  ibi  ca«u;  and  the  Indian  deci-  scope   cannot    be   enlarged     by     the 

sions  cited  in  Field's  £v.,  pp.  368 —  affidavits    filed.      Spelling,     op,    eiLf 

369.     So   with   regard   to   temporary  §  996. 
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piovided  that  reasonable  grounds  thereof  are  set  forth.^ 
The  Court  may  take  notice  of  matters  given  in  evidence 
in  previous  proceedings  in  the  cause  and  may  refer  to  notes 
made  by  the  Court  on  such  occasions.  But  after  the 
motion  is  opened  no  new  evidence  can  be  oflEered,  except 
with  the  leave  of  the  Court  * 
'^^  §  39.    If  sufficient  prima  fade  evidence  of  a  case  for  an 

Injunction  is  produced  the  Court  will  grant  the  Injunction, 
unless  the  defendant  produces  Evidence  rebutting  that 
prim  I  facie  case.  But,  if  the  plaintiflF's  equity  is  falsi- 
fied by  the  affidavits  on  the  other  side,  the  Court  will  not 
grant  the  Injunction.'  The  Court  may  require  the  plain- 
tiff or  defendant  to  enter  into  terms  as  a  condition  of  grant- 
ing or  withholding  an  Injunction.^  The  Court  will  grant 
an  interlocutory  Injunction  upon  the  evidence  before  it, 
and  will  confine  itself  strictly  to  the  immediate  object, 
sought,  abstaining  as  far  as  possible  from  prejudging  the 
question  in  the  cause.^  In  dealing  with  an  appHcation 
the  Court  will  be  governed  by  considerations  as  to  the 
comparative  mischief  or  inconvenience  to  the  parties 
which  may  arise  from  granting  or  withholding  the  Injunc- 
tion, and  will  take  care  so  to  frame  its  order  as  not  to 
deprive  either  party  of  the  benefit  he  is  entitled  to,  if,  in 
the  event,  it  turns  out  that  the  party  in  whose  favour 
the  order  is  made  shall  be  in  the  wrong.  The  burden  lies 
upon  the  plaintiff,  as  the  person  applying  for  the  In- 
junction, of  showing  that  his  inconvenience  exceeds 
that  of  the  defendant.^ 

In  some  cases  the  motion  for  a  temporary  Injunction 
is  treatod  as  a  trial  of  the  action  and  the  hearing  of  the 

•  <.^\.     kVw     VwU\   8.    196;  Kerr,  •  Joyce.  Inj.,  129.'i,  1296. 
U^,     ulJt  ^2  X  Joyco,    Inj..    1289,   et           ♦  v   ante,  §  37. 

^,  ^v  ti*ryi  \.  Ukt,  1  H.  &  M..  Ill,  •  y   ante,  p  98. 

*  \«si.    liO  ,    *18— 622.  •  Kerr,   Inj  ,  25    26. 
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cause  is  not  further  proceeded  with.  The  Injunction  may 
by  consent  be  made  perpetual  on  the  motion.  In  cases 
where  relief,  additional  to  that  by  Injunction,  is  sought, 
such  a  course  is  not  generally  feasible,  and  the  trial 
proceeds,  when  upon  judgment  the  Injunction  is  made 
permanent  or  dissolved.  If  the  defendant  does  not  offer 
to  submit  to  the  Injunction  and  pay  all  the  costs  up  to  that 
time  or  if,  while  submitting  to  the  Injunction,  he  refuses 
to  pay  costs  or  to  give  the  plaintiff  any  of  the  other  relief 
to  which  he  is  entitled  the  plaintiff  is  entitled  to  bring 
the  action  to  trial  and  will  have  his  costs.'  If  upon  judg- 
ment the  action  is  dismissed  any  Injunction  which  may 
have  been  granted  goes  as  a  matter  of  course,^  though 
the  plaintiff  may  bring  another  action  for  the  same  pur- 
pose under  a  different  state  of  circumstances  or  upon 
new  facts.^  An  Injunction  which  has  been  granted  upon 
an  interlocutory  application  is  superseded  by  the  judgment 
in  the  action.  If  it  is  intended  that  it  should  remain  in 
force  and  become  a  perpetual  Injunction  it  must  be  ex- 
pressly continued  at  the  hearing  of  the  cause.  Injimc- 
tions  are  made  perpetual  at  the  trial  for  the  purpose  of 
protecting  the  plaintiff,  when  his  right  has  been  estab- 
lished in  the  action.  In  order  to  entitle  a  man  to  an 
Injunction  at  judgment  in  the  action,  it  is  not  absolutely 
necessary  that  he  should  previously  have  made  an  inter- 
locutory application  for  one  ;  and  he  is  at  liberty  to  claim 
an  Injunction,  although  he  may  have  previously  failed  to 
obtain  one  or  to  support  it  when  obtained.  An  Injunction 
will  be  granted  on  judgment  in  the  action  whenever  it  is 

'    1*6.,  §24.  ■  Mayor    of  Liverpool    v.    Chorley 

»  Ante,    pp.    73,    70,  Joyce,    Inj..  Waierworks  Company,  2  D.  M.  &  G., 

1302:  High.,  loj.,  §  1476.     See  Kaly-  852;  CaaUUi  v.  Cook,  7  Ha..  89,  99; 

anbhai    Dipckand   v.  Ghanesham   Lai  AUy.-Oen.  v.  Sheffield  Qan  Company,  3 

Jainnathji,  I.  I..  R.,  6  Bou..  29. 31  D.  M.  &  O.,  304.  341.     SpelUng,  op. 

(1880).  cU.,  §§  1024,  et  eeq. 
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Injunction. 


necessary  for  the  purposes  of  complete  justice,  although 
it  is  not  claimed  in  the  writ  of  summons.'  Injunctions  are 
continued  at  the  hearing  either  provisionally  (as  pending 
enquiries  or  accounts)  or  permanently.^  If  instead  of 
an  Injunction  the  plaintiff  be  held  entitled  to  damages 
they  must  be  given ;  the  Court  either  itself  assessing  the 
damages,  or  directing  an  enquiry  as  to  the  damages.'  The 
Court  may  direct  an  enquiry  though  such  an  enquiry  may 
be  difficult  and  to  a  great  extent  matter  of  opinion, 
provided  that  there  are  data  upon  which  experienced 
persons  may  form  an  estimat^.^ 

§  40.  A  marked  feature  of  temporary  Injunctions  as 
distinguished  from  those  which  are  final  or  perpetual  is 
that  the  former  are  liable  to  be  dissolved  upon  sufficient 
cause  shown  at  any  stage  of  the  proceedings  after,  or  per- 
haps even  before,  the  coming  in  of  the  answer.  Any  - 
order  for  an  Injunction  which  has  been  obtained  may  be 
discharged,  or  varied,  or  set  aside  by  the  Court  on  appli- 
cation made  thereto  by  any  party  dissatisfied  with  such 
order.*  The  application  to  dissolve  an  Injunction  should 
be  made  on  motion  in  open  Court  at  any  time  before  the 
hearing  of  the  cause  and  in  the  cause  in  which  it  was 
granted  ••  and  before  the  Court  by  which  the  Injunction 


»  Joyce,  Inj.,  1314,  1318;  Kerr, 
Inj.,  637,  638.  Under  modern  systemB 
much  less  importance  is  atta^^hed  to 
the  mere  form  of  the  prayer  than 
formerly,  where  the  facts  are  properly 
stated  and  show  a  clear  right  to  pre- 
ventive relief.  Spelling,  op.  cil.,  §  908. 
Ab  to  the  terms  of  the  orden*  upon 
applications  for  interlocutory  Injunc- 
tions, see  Joyce,  Inj.,  1311. 

•  Joyce,  Inj.,  1316. 

•  V.  anU,  §  33. 

•  The  Land  Mortgage  Bank  of 
India  v.  Ahmedbhoy  Habthbhoy,  I.  L. 


R.,  8  Bom.,  72  (1883). 

•  Civ.  Pr.  Code,  s.  496  ;  correspond- 
ing with  s.  93,  Act  VIII  of  1859;  this 
section  applies  to  H.  C. ;  aee  gene- 
rally as  to  the  Dissolution  of  Injunc- 
tions. Kerr.  Inj.,  631-636  ;  Joyce, 
Inj.,  §§  1264-1280;  High,  Inj.,  1467— 
1546  :  1599—1618 ;  Hilliard,  Inj.,  108 
—171. 

•  Joyce,  Inj.,  1265 ;  Freeman  v. 
McArthur,  2  Tay.  ft  Bell,  B.,  25  (1861); 
SreemuLy  Sohochtirry  Dossee  v.  Hur* 
ree  KiMo  Roy,  2  Boulnois,  62  (1859); 
Kerr,  Inj.,  631. 
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was  granted,^  unless  the  cause  has  been  transferred  when 
the  application  may  be  made  to  that  Court  to  which  the 
cause  has  become  attached.^  A  temporary  Injunction 
may  be  dissolved  at  any  time  before  judgment  in  the 
action  upon  notice  to  the  plaintiff  of  motion  for  that 
purpose  by  the  defendant  as  also  to  other  parties,  if  any, 
interested  with  him  as  co-defendants.' 

If  the  allegations  which  constitute  the  equity  of  the 
plaintiff's  case  are  falsified  by  affidavits  on  the  other  side, 
or  if  the  Court  shall  be  of  opinion  that  the  Injunction  was 
improperly  granted,  it  will  order  the  Injunction  to  be 
dissolved.  The  Injunction  will  either  be  continued  or 
dissolved  according  to  the  merits  as  disclosed  by  the 
pleadings  and  the  preponderance  of  the  evidence.^  A 
plaintiff  cannot,  on  the  motion  to  dissolve,  sustain  the 
Injunction  on  grounds  not  raised  by  the  plaint,  nor  can 
he  make  a  new  case.'* 

The  general  rules  of  pleading  an  evidence  apply  both  to 
applications  for  the  grant  and  dissolution  of  Injunctions. 
The  answer  to  the  application  must  respond  clearly  and 
directly  to  each  and  all  of  the  material  allegations  of  the 
plaintiff's  case.  A  mere  formal  or  technical  denial  is  not 
sufficient.  In  particular  where  fraud  is  alleged,  the  Court 
will  not  be  satisfied  with  a  general  or  evasive  answer. 
The  answer  should  deny  facts  not  inferences.  An  In- 
junction wiD  not  be  dissolved,  unless  the  plaintiff's  equity 


'  Paredesv,    Liaorrft,  9  Beav.,    490  R.,  2    Bom.,    252;  266—267    (1877); 

and  see  Hammond  v.  SmUh,  16  L.  J.,  Freeman  y.  McArlhnr,  2  Tay.  ft  Bell, 

Ch..  40;  Joyce,  Inj.,  1277.  R.,  26  (1861)  ;    SreemuUy  Sohochwry 

*  Sturgeon   v.    Hooker^  1      DeQ.    ft  Dosaee  v.  Hwrree  Kisto  Roy,  2  Boul- 
a,  484.  noi8,62(1869). 

*  Kerr,  Inj.,  631;  Service   v.  Casta-  •  BurdoU  v.  Hay,  4  D.  J.  ftS..  41  ; 
neda,  9  Jur.,  367.  Barker  y.  North  Staffordshire  Railway 

*  Kerr,     Inj.,     631;  Spelling      op.  Co.,   6  Ra.  (X,   401,   cited  in  Kerr, 
-eiL  §  1013,  Sana:ter  y.  Foster,  Cr.  ft  Inj.,  631. 

^b.,  302 ;  Jaf/jivan  y.  Shridhar,  I.  L. 
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and  the  facts  on  which  it  is  founded  are  explicitly  dented 
by  the  positive  answer.^ 

When  an  ex  parte  Injunction  has  been  obtained,  and  a 
fact  has  not  been  communicated  which  would,  if  commu- 
nicated, have  prevented,  the  issue  of  a,iiex  parte  Injunction* 
the  latter  will  be  dissolved,  even  though  a  fraudulent  sup- 
pression be  not  made  out  ;'^  and  this  will  be  done  though 
an  Injunction  would  have  issued,  if  made  on  notice,  even 
upon  a  communication  of  the  fact  suppressed.^  And  when 
an  Injunction  is  obtained  ex  parte  on  facts  of  which  a  mate- 
rial one  is  false,  the  Injunction  will  be  dissolved,  although 
by  the  affidavits  filed  when  the  motion  for  dissolution  is 
made,  there  appear  sufficient  grounds  for  granting  it.^ 
The  plaintiff  will  not  be  heard  to  say  that  he  was  not 
aware  of  the  importance  of  the  facts  so  mis-stated  or 
concealed,^  oi  that  he  had  forgotten  them.^  But  the 
mis-statement  or  suppression  must  be  such  as  to  lead 
the  Court  to  grant  the  Injunction.^ 

A  party  who  has  obtained  an  ex  parte  Injunction  which 
is  afterwards  dissolved  on  the  groimd  of  concealment  of 
material  facts  is  not  precluded  from  making  an  applica- 
tion for  another  Injunction  on  the  merits.^  And  the 
Court  when  dissolving  an  Injunction  on  these  grounds  will 
not  prejudice  any  question  which  may  be  agitated  on 
another  motion  or  notice."    So  also  if  an  Injunction  made 


"  Spelling,  op.  cit.    if  1000—1006;  ^  Srumtdty   5o*ocA«rry    Dossee    v. 

and  as  to  the  diMolution  of  Injunc-  Hurree    Kiato    Roy,  2     Boaloois,    62 

tioM  generally  i6.,  at  pp.    838—873  ;  (1869),  and  see  Kerr,  In]'.,  633,  note 

High,  Inj.,  §  1605.     As  to  the  evidence  (/). 

necessary  on  the  motion  to  dissolve,  •  Dalgliah  v.  Jarvice,  2  Mac.  &  G., 

tee  Joyce,  Inj.,     1278.  241. 

•  Freeman  v.  McArthwr,  2  Tay.  &  •  Clifton  v.  Rolnnwn,  16  Beav.,  355. 
Bell,  R.,  10  (1851);  [this  is  according  t  Kerr,   Inj.,  633-634:  el  ibi  earns, 
to  the  English  practice.     See  lliUon  •  Fitch  v.  Rochfori,  18  L.  J.,  Ch., 
V.  Lofrd  QranvUle,  4  Beav.,   130    and  458. 

cases  cit«d  in  Kerr,  Inj.,  633,  not«  («).]  *  Freeman  v.  McArthw,  2  Tay.   & 

•  Freeman  v.  MeArihw,  at  p.  28.  Bell,  R.,  26. 
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on  Dotice  be  set  aside  as  having  been  issued  on  insufficient 
grounds,  the  plaintiff  is  at  liberty  to  apply  again,  if  he  be 
in  a  position  to  make  out  a  prima  facie  case.^  The  Court 
does  not  deal  with  the  same  severity  and  strictness  in  the 
case  of  an  Injunction  obtained  on  motion,  as  with  an 
Injunction  obtained  ex  parte  ;  but  the  circumstances  of 
the  case  may  be  such  as  to  call  upon  the  Court  to  visit  the 
plaintiff  with  the  same  severity.'* 

An  appeal  lies  under  section  588,  cl.  (24),  of  the  Code  of 
Civil  Procedure,  from  an  order  discharging,  varying  or 
Setting  aside  an  Injunction  or  an  order  refitsing  to  dis- 
charge, vary  or  set  aside  an  Injunction  :  the  appeal  given 
by  that  section  not  being  limited  to  an  affirmative,  but 
including  also  a  negative  order.'^  Acquiescence  in  an 
order  for  an  Injunction  and  delay  may  disentitle  to  a 
right  to  dissolve.* 

Upon  a  motion  being  made  to  dissolve  an  Injunction, 
the  Court  will  either  absolutely  dissolve  it  or  continue  it 
to  the  hearing  according  to  the  merits  of  the  case  as  shown 
by  the  pleadings  and  evidence.  But  each  of  the  parties 
restrained  must  move  to  dissolve  and  the  Injunction  will 
not  be  dissolved  as  to  those  not  moving.^ 

§    41.    An    order    granting    a    temporary    Injunction  Appeal  in  tho- 
under  section  492  or  493  of  the  Civil  Procedure  Code  may  injanotaons. 
be  appealed  from  as  also  may  an  order  under  section  496 
relating  to  the  discharge,  variance  or  setting  aside  of  such 
an  Injunction  already  issued.*^    In  the  latter  case  there  is 
an  appeal  both  from  an  order  discharging,   varying  or 


"  Jagjivan   v.   Skridhar,    I.    L.    R.,  *  Joyce,     Inj.,   1269-1270 ;     High, 

2  Bom.,  255,  256  (1877);  Spelling,  op,  Inj.,    §    1480:  so  also  want   of    dili- 

cU.,  §  1047.  gence  on  the  part  of  the  complainant 

*  Kerr,    Inj.,    634  ;      Macktren    v.  in  prosecuting  his  cause  may  afford 
Stainion,  16  Beav.,  290.  ground  for  dissolution  ;  »6.,  §  1490. 

*  Zabada  Jan  v.  Muhammad  Taiab,  *  Joyce,   Inj.,    1270,   1274,  1278. 
I.  I*.  R.,  15  AIL,  8  (1892).  •  Civ.  Pr.  Code,  8.  688,  ol.  (24). 
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netting  aside  an  Injunction  for  an  order  lefusing  to  dis- 
charge, vary  or  set  aside  an  Injunction  :  the  appeal  given 
by  the  Code  not  being  limited  to  an  affirmative 
but  including  also  a  negative  order.^  No  appeal  lies  from 
the  order  of  a  Judge  refusing  to  grant  an  Injunction 
without  notice  to  the  defendant.^  As  to  the  issue  of 
Injunctions  by  Courts  of  Appeal,  see  ante,  pp.  72-74.  An 
appeal  also  lies  from  an  order  under  section  497  of  the 
Code  relating  to  the  grant  of  compensation  to  the  defen- 
dant for  the  issue  of  an  Injunction  upon  insufficient 
grounds,'  Where  a  permanent  Injunction  has  been  granted 
by  the  judgment,  the  right  of  appeal  is  governed  by  the 
Charters  of  the  High  Courts*  the  provisions  of  the 
various  Civil  Courts  Acts,'  and  the  ordinary  rules  con- 
tained in  the  Civil  Procedure  Code  relating  to  appeals 
from  original  decrees,*  from  appellate  decrees'  and  to 
'the  Privy  Council.^  By  section  43  (4)  of  the  Guardians 
and  Wards  Act,  1890,  in  case  of  disobedience  to  an  order 
passed  under  sub-sections  (1)  and  (2)  of  that  section,  in 
relation  to  the  conduct  or  proceedings  of  guardians,  the 
order  may  be  enforced  in  the  same  manner  as  an  in- 
junction granted  under  section  492  or  section  493  of  the 
Code  of  Civil  Procedure.  On  a  petition  being  presented 
to  a  District  Court  asking  that  the  guardians  of  certain 
minors,  who  had  been  appointed  by  the  Court  under 
the  Guardians  and  Wards  Act,  might    be  removed,  the 

I  Zabada  Jan  v.  Muhammad  Taiab,  Calcutta  High  Court.     Lettere  PaU^at, 

1.  L.  R..  15  All.,  8  (1892).  N.-W.  P.,  1866.  cl.  (11). 

•  Luie  T.  LttM,  I.  L.  R.,   12  Mad.,  •  Act  XII  of  1887  (BeiigU).  -8.  20, 
186  (1888).  21  ;  Act  III  of   1873  (Madras),  a.    13, 

•  av.   Pr.   Code,    8.   588.   -^l.    (24);       Act  XIV  of  1869  (Bombay),  ta.  8.  16. 
.  Me  B8  to  such  orders,  ante,  §  28.  17.  26. 

«  Letters    Patent,      1865.     ols.    15  •  Civ.  Pro.  Code.  Ch.  XLI. 

and    16    (Calcutta).     The    provisions  »  i6.,  Ch.  XLIl. 

of  the  letters  Patent  for  the  Madras  •  lA.,  Ch.  XLV;  as  to  Paup.—  Ap- 

And  Bombay  High  Courth  arc  mutatis  |jeals  v.  •&.,  ss.  692,  693. 
mutandis  the  same  as  those  for   the 
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Judge  passed  an  order  in  which  he  purported  to  issue 
an  Injunction  under  section  492  of  the  Code  of  Civil 
Procedure  for  the  attachment  of  the  estate  of  the  minors 
and  to  appoint  a  receiver  to  manage  the  estate.  On  an 
appeal  being  preferred  against  the  said  orders  it  was 
contended  that  the  Judge  must  be  taken  to  have  acted 
under  the  Guardians  and  Wards  Act,  1890,  and  that 
in  as  much  as  no  appeal  was  provided  by  that  Act  in 
respect  of  such  an  order,  no  appeal  lay  : 

Held,  that  though  both  orders  were  passed  without 
jurisdiction,  the  Judge  purporting  to  have  acted  under 
section  492  of  the  Code  of  Civil  Procedure  as  regards  the 
issue  of  an  Injunction,  and  under  section  503  as  regards 
the  appointment  of  a  receiver,  inasmuch  as  orders  under 
either  of  these  sections  were  appealable,  the  fact  that  the 
Judge  had  no  power  in  this  case  to  pass  orders  under  them 
did  not  bar  the  High  Court  from  treating  the  orders  as 
having  been  passed  thereunder  for  the  purpose  of  enter- 
taining an  appeal  against  the  orders  since  there  was 
no  provision  of  law  under  which  the  Judge  could  pass 
orders  attaching  property  or  appointing  a  receiver  with-* 
out  such  orders  being  subject  to  appeal.' 

§    42.    A  Court  may  before  or  on  the  hearing  of  a  suit  lurferenoe^  R©- 
or  appeal  in  which  the  decree  is   final  either  of  its  own  ▼iTw'^in  the 
motion  or  on  the  application  of  any  of  the  parties  refer  **"'*  ™****- 
any  question  of  law  to  the   High  Court  for  its  decision.' 
And  the  High  Court  may,  for  the   purposes  of  revision 
call  for  the  record  of  cases  which  are  not  appealable  to 
it.'    Further  any    person    considering  himself  aggrieved 


*  Abdul  Bahiman  8ah«b  v.  Oana-  the  matter  of  Injunctions,  see  Luis  t. 
paihi  Bhatta,  I.  L.  R.,  23  Mad.,  617  Luis,  I.  L.  R..  12  MimI.,  186  (1888); 
(1900).  Oossain  Money  Puree  ▼.  Oour  Pershad 

*  Ciy.  Pr.  Code,  {  617.  Singh,  I.  L.  R.,  11  Cal.,  U6  (1884), 

*  A.,  S  622.    For  examples  of    the  cited  ante,  pp.  74,  76. 
exsroise  of  such  power  of  revision  in 


\ 
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by  a  decree  or  order  from  which  an  appeal  is  allowed, 
but  from  which  no  appeal  has  been  preferred ;  or  by  a 
decree  or  order  from  which  no  appeal  is  allowed  ;  or  by  a 
j  udgment  on  a  reference  from  a  Court  of  Small  Causes,  may 
apply  for  a  review  of  judgment  to  the  Court  which  passed 
the  decree  or  made  the  order,  or  the  Court,  if  any,  to 
which  the  business  of  the  former  Court  has  been  transfer- 
red. This  power  of  review  of  judgment  is  exerciseable 
either  by  Courts  of  first  instance  or  Courts  of  Appeal  upon 
the  grounds  and  terms  mentioned  in  the  Civil  Procedure 
Code,^  and  is  distinct  from  an  appeal,  the  former  being  a 
reconsideration  of  the  same  subject  by  the  same  Judge, 
the  latter  being  a  hearing  before  another  tribunal. 
'Coate.  §    43.    When  disposing  of  any  application  for  an  In- 

tOourtJFee.  .  .  i       /^  •  •  i 

junction,  the  Court  may  give  to  either  party  the  costs  of 
the  appUcation  or  may  reserve  the  question  of  costs.  Costs 
of  an  appUcation  ordered  to  stand  over  till  trial,  and 
costs  reserved  to  be  disposed  of  at  the  trial  follow  the 
event  of  the  trial  without  any  special,  direction.  If  the 
costs  are  not  reserved  upon  an  interlocutory  application 
and  in  all  cases  when  judgment  is  finally  deUvered  in  the 
action,  the  judgment  will  direct  by  whom  the  costs  are  to 
be  paid.  The  Court  has  full  power  to  give  and  apportion 
costs  of  every  application  and  suit  in  any  manner  it  thinks 
fit.  But  the  general  rule  is  that  costs  of  an  application 
or  suit  follow  the  event,  and  if  the  Court  directs  otherwise 
it  must  state  its  reasons  in  writing.^  So  where  a  party  is 
entitled  to  appeal  and  has  obtained  a  decree  he  will  be 
awarded  the  costs  of  the  appeal  even  though  it  be  a  hard 


'  dr.  Pr.   Code.  Ch.  XLVII.     For  •  Civ.  Pr.  Code.  Ch.  XVLIII ;  see 

an  example    of    review   of   judgment  Kerr.  Inj.,  31,  32.  where  the  rulea  laid 

refusing  an  Injanoticm,   see  Dhuroni'  down  by  Sir  John  Leaoh  in  1  Sim.  & 

dhw  Sen  t.  Agra  Bank,  I.  L.  R..  6  St..  357  are  given,  aa  also  the  several 

<^Cal..  86  (1879).  exeeptiona  to  these  rules. 
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case.'  If  both  parties  are  in  the  wrong,  no  costs  will  be 
given  to  either  side.^  A  suit  for  an  Injunction  and  in- 
cluding no  claim  for  damages  is  not  a  suit  to  recover  a  debt 
or  damages  within  section  376  of  the  Civil  Procedure 
Code  dealing  with  payment  into  Court.  In  such  a  case 
a  Judge  has  full  power  under  section  220  of  the  Code  to 
apportion  the  costs  :  but  the  principle  underlying  section 
379  of  the  Code  ought  to  regulate  the  discretion  of  the 
Court    in  directing  the  payment  of  costs.^ 

A  suit  of  the  nature  referred  to  in  section  283  of  the 
Code  of  Civil  Procedure,  instituted  for  the  declaration 
of  the  plainti£f  s  right  to  and  possession  of  a  property 
attached,  and  for  a  perpetual  Injunction  to  restrain  its 
sale  in  execution  of  a  decree,  is  one,  in  which  consequential 
relief  is  pra\  ed  for  and  therefore  subject  to  an  ad 
valorem  Court-fee  duty.* 

§     44.     An  order  granting  a  temporary  Injunction  may  Enfaroement 
be  enforced  by  imprisonment  of  the  defendant  for  a  term  decrees  grant- 
not  exceeding  six  months,  or  the  attachment  of  his  pro-  uonB^^^^' 
perty  or  both.^    The  High  Courts  in  India  have  further  all 
the  powers  of  a  Court  of  Equity  in  England  for  enforcing 
their  orders  and  decrees  in  personam^    The  remedy  for 
the  enforcement  of  decrees  granting  permanent  Injunctions 
lies  in  exeeution  of  the  decrees  and  the  procedure  laid  down 
by  the  Code  relating  to  the  execution  of  decrees  is  to  be 
observed  '     The  practice   to  be   followed  in  the  case  of 
breach  of  an   Injunction   has  been   dealt  with   in   §   27, 
atite.^ 

*  CaUianfi  Harjivan  v.   Narsi  Tr%.  «  Fulkumari  v.  Ohanshifam  Misrot  I. 
ctcm,  I.  L.  R.,  10  Bom.,  764,770(1895).  L.  R..  31  Cal..  611  (1903). 

*  HiUiard  v.   Hanwn,   21  Ch.  D..  »  Civ.    Pr.    Code,    §    493   v.    anU, 
69  ;  Aylwin  v.  Bvana,  47  L.  T.  N.  8.,  p.  76. 

668.  *  V.  anUf  p.  76,  ei  ibi  casus. 

*  LtuBtimon  Nana  PatU  v.   Moroba  ^  v.  ante,  p.  77  U  ibi  easas. 
Bamcrishna,  I.  L.  R.,  21  Bom.,  602  •  v.  ante,    pp.  86-92  ;  ffigh,    Inj., 
<1896).  §i  1-^1^— 1449  ;HiUiard,  In j.,  17^-186. 
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LimiUttoiL  §  45.    Suits  for  Injunctions,  except    suits  to  restrain 

waste  which  must  be  instituted  within  three  years  of  the 
date  when  the  waste  begins/  have  not  been  specially 
provided  for  by  the  Limitation  Act.  A  suit  for  a  per- 
petual Injunction  under  section  54  of  the  Specific  Relief 
Act  falls  under  Article  120  of  that  Act,"  which  provides 
that  a  suit  for  which  no  period  of  limitation  is  provided 
elsewhere  in  the  schedule  must  be  instituted  witlyn  six 
years  of  the  date  when  the  right  to  sue  accrues.'  The 
doctrine  of  laches  is  however  applicable  to  suits  for 
Injunctions,  and  the  Court  will,  in  the  exercise  of  the 
discretion  which  it  has,  decline,  in  the  absence  of  special 
circumstances,  to  make  a  decree  even  if  a  much  lesser 
time  than  six  years  has  elapsed.^  Where  a  decree  awards 
a  perpetual  Injunction,  application  for  execution  of  the 
decree  must  be  made  within  three  years  from  the  time 
when  there  is  a  breach  of  the  Injunction.*  A  suit  for  com- 
pensation for  injury  caused  by  an  Injunction  wrongfully 
obtained  must  be  instituted  within  three  years  of  the  time 
when  the  Injunction  ceases.^  An  application  to  revive 
a  previous  application  for  execution  which  had  been  tem- 
porarily suspended  by  an  Injunction,  or  by  reason  of  an 
order  under  section  280  of  the  Code  or  other  obstacle  is 
according  to  the  Calcutta,  Bombay  and  Allahabad  High 


'  Act    XV    of    1877    (Limitiition),  XV  of  1877,  Art.  178. 

Art.  41.  •  Act  XV  of  1877.  Art.  42  v.  ante, 

•  Kanahasubai  r.  Muttu,  I.  L.  H..  P-  »4-  When  the  attachment  of 
13  Mad     446  (1890)  iiioveable  property  released  under  a. 

280  of  the  av.  Pr.  Code  is  maintained 

•  See  Ban^a  Pai  v.  Baba.  I.  L.  R.,  ^y  ^^  Injunction  Iwued  in  a  suit 
20  Mad..  398  (^896).  where  it  was  held  „^^^,  3  283.  and  such  suit  is  ulti- 
that  the  suit  for  an  Injunction  was  ^^,y  dismissed,  a  suit  to  recover 
not  barred.  damages  for  injury  to  the  property, 

*  Mitra*s  Law  of  Limitation,  3rd  while  under  attachment,  is  governed 

ed.,  pp.  764,  60.  68,  69    and  v.  ante.  by  this   article.     Mitra*8   LimiUtioD 

s  SadagnfM    v.  Kriahnamachari,  I.  p.  683,  citing  Punjab  Records,  Rivaz, 

L.    R.,    12    Mad.,    364  (1889)  ;    Act  137. 
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Courts  governed  by  Article  178  of  the  Limitation  Act.  The 
three  years  are  to  be  computed  from  the  date  on  which 
the  Injimctipn  or  other  obstacle  is  removed.^  In  com- 
puting the  period  of  limitation  prescribed  for  any  suit, 
the  institution  of  which  has  been  stayed  by  Injunction 
or  order,  the  time  of  the  continuance  of  the  Injunction 
or  order,  the  day  on  which  it  was  issued  or  made,  and 
the  day  on  which  it  was  withdrawn,  shall  be  excluded.* 

1  Ifitra's  Limitation,  p.  8S0,  a  ibi  are  governed  by  Art.  179.  Naraffona 
cams.  Aeoording  to  the  Madras  High  v.  Pappt,  L  L.  R.,  10  Mad.,  22  (1886). 
Court  all    applications   for   execution  •  Act  XV  of  1877,  s.  15. 


W,  I 
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CHAPTER  IV. 
Injunctions  in  rbbpbct  of  Judicial  Procbkdings, 

S  46.    CoNTBOL  AND  Stat  OF  Pbo-  (ii)  Iwt  Dot  pending  proceeding 

OMBiHOfl  xaAe§B  there  is  danger  of— 

{  47.     Ihjuvotioss    Df    Rkstbactt 

OF  Pboobbdinos  <"*)  mnltlpUcityof  prooeeding^- 

(i)  in  England ;  (iy)  and  the  piooeedinga  aUyed 

(ii)  in  India  prior  to  the  Spedfio  ^  ^^   ^  ^  snboidinat* 
Belief  Act. 

S  48.    TBMwn  Law—  ^^^*^ 

(i)  Contemplated        Proceedinpi  S  49.    Wbokoful   Salb  nr  EsBon- 

may  be  stayed,  Tzoir  or  Dbobxb. 

Control  and  §  46.    Where  there  is  a  single  judicial  proceeding  the 

oeedingB.  Couit  has  power  to  transfer  the  proceeding  from  one 
Court  to  another  ;^  to  stay  proceedings,'  or  execution 
of  a  decree  passed  therein.' 

Where  there  is  more  than  one  judicial  proceeding  one 
such  proceeding  may  be  affected  by  another  in  several 
ways.  Thus  no  Court  can  try  any  suit  or  issue  in  which 
the  matter  in  dispute  has  been  in  issue  in  a  former  suit 
and  has  been  therein  heard  and  decided  ;*  nor  any  suit 
in  which  the  matter  in  dispute  is  also  in  issue  in  a  pre- 
viously instituted  pending  suit.^  Superior  Courts  may 
enforce  the  performance  of  public  duties  by  inferior  Courts;* 

1  av.  Pr.  Code,  as.  22>-25   as  to  «  Civ.  Pr.  Code,  ss.  13»  14,  also  Or. 

transfer  in  criminal  cases,  see  Cr.  Pr.  Pr.  Code,  s.   403. 

Code,  ss.  191,  192,  626—528.  ^  Qy.  Pr.  Code,  s.  12 

•  CiT.  Pr.  Code,  s.  20,  see  also  Cr.  •  Specific  Relief   Act  (I  of   1877). 

Pr.  Code,  s.  346.  ss.  46—61.    See  Shortt  on  Extra  Legal 

>  ay.  Pr.  Code,  ss.  23»— 243,  646;  Remedies  (1888),    pp.   340^   ei  Mq.; 

0/.  also  Cr.  Pr.  Code,  s.  394,  Spelling's  Extraordinary  Relief,  §  136. 
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and  a  saperior  Court  may  farther  restrain  by  Injunction 
a  judicial  proceeding  of  a  civil  nature  pending  in  a 
subordinate  Court  where  such  restraint  is  necessary  to 
prevent  multiplicity  of  proceedings.' 

§    47.    Of  the  various  forms  of  procedure  touching  the  injimotioni  Id 
control,  stay    or   continuance  of    proceedings,  it  is  only  prooeedingb 
with  the  last  that  the  present  chapter  is  concerned. 

Prior  to  the  Judicature  Act  of  1873,  there  were  two  O)  in  England 
classes  of  Courts,  namely.  Courts  of  Common  law  and 
Courts  of  Equity,  as  there  were  two  sets  of  rights,  namely, 
legal  rights  and '^equitable  rights.  It  might  and  fre- 
quently so  happened  that  a  plaintiff  possessed  an  un- 
doubted  legal  right  in  a  Court  of  Common  law  and  that 
the  defendant  had  no  defence  in  such  Court  though  en- 
titled to  reUef  in  a  Court  of  Equity.  In  such  a  case  an 
Injunction  granted  by  the  Court  of  Chancery  to  restrain 
judicial  proceedings  in  a  Court  of  law  whether  before 
or  after  judgment ;  provided  a  remedy  by  means  of  which 
the  plaintiff  was  prevented  from  taking  an  undue  advan- 
tage of  the  defendant  and  enabled  the  latter  to  obtain 
the  decision  of  a  Court  of  Equity  upon  the  question  of  his 
claim  to  equitable  relief,  against  the  legal  demand  of  the 
plaintiff.^  Theiprinciple  upon  which  this  jurisdiction  was 
exercised  was  that  wherever  a  party  by  fraud,  accident 
or  otherwise  has  an  advantage  in  proceeding  in  a  Court 
of  ordinary  jurisdiction,  which  must  necessarily  make 
that  Court  an  instrumentof  injustice,  and  it  is  therefore 

1  Actlof  1877,B.M,  olB.  (a),(6)p(e).  aMumption    that    the  rights    of   the 

*  For  instances  in  which  this  eqnit-  parties  oould  not  be  fally  enquired 

aUe  jurisdiction  was  oommonly  exer^  into,  except  in  the  Court  of  Chancery 

cised«  see  Snell*t  Principles  of  Equity  itself.     But  it  in  significant  that  as 

11th  ed.,  pp.  679 — 683;  see  also  Eden  soon  as  all  the  courts  of  Westminister 

Inj.,  Ch.  II ;  Drewry,   Inj.,    Part  I ;  Hall  came  to  the  Courts  of  Co-ordi- 

High,  Inj.,  46—277 ;  Hilliard.    Inj.,  nate  jurisdiction  under  the  new  Judi- 

187—311.    DhtmmidhMf  8tn  t.  Agra  cature  Acts  this  proceeding  by  way 

AnO^LL-R..  4  CaL,  380, 396(1879).  of    Injunction  was  abolished,**    per 

Clnjunetioiis  wsrs  granted  '*upon  the  Markby,  J.] 
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against  conscience  that  he  should  use  the  advantage ;  in 
such  cases  to  prevent  a  manifest  wrong,  Courts  of  Equity 
interpose,  by  restraining  the  party  whose  conscience  is 
thus  bound  from  using  the  advantage  he  has  improperly 
gained,*  The  Injunctions  thus  issued  by  the  Court  of 
Chancery  for  controlling  proceedings  in  other  suits  were 
not  orders  issued  to  such  other  Courts  but  to  the 
party,  such  party  being  amenable  to  the  jurisdic- 
tion of  the  Court  granting  the  Injunction  and  capable 
of  being  acted  on  by  the  process  of  contempt  of  Court 
and  were  in  fact  orders  in  personam.'^  The  Injunction 
neither  assumed  any  superiority  over  the  Court  in  which 
the  party  is  proceeding,  nor  denied  its  jurisdiction,  but 
was  granted  on  the  sole  ground,  that  from  certain  equit- 
able circumstances,  of  which  the  Court  issuing  the  In- 
junction has  cognisance,  it  was  against  conscience  for 
the  party  to  proceed  in  the  cause.'  Injunctions  to  stay 
proceedings  at  law  were  sometimes  granted  to  stay 
trial ;  or  after  verdict  to  stay  judgment  or  after  judg- 
ment to  stay  execution.  The  common  mode  in 
which  relief  was  granted  was  after  judgment,  by 
enjoining  the  plainti£F  not  to  sue  out  execution  upon  the 
judgment/ 

In  consequence  of  the  above-mentioned  duality  in  the 
legal  system  the  cases  in  which  equity  interfered  by 
Injunction  were  usually  classed  under  two  heads  as 
being  either  (1)  cases  of  Injunction  to  prevent  the 
inequitable    institution    or     continuance    of     judicial 

1  Joyce's    Doctrines,  9  ;  Dhuroni-  «  Venkaitaa    Tawker   v.    Jianuuami 

dhur  Sen  v.  Agra  Bank,  I.  L.  H.,  5  CheUiar,  I.  L.  R.,  18  Mad..  338,  341 

Cal.,   86,  96  (1879),  4  C.  L.  R,  434.  (1896) ;  Joyce's  Doctrines,    9.    la   re 

Kunhamedy,  KuUi,  I.  L.  R.,  14  Mad.,  ArH^c  Cdow  Printing  Co,,    14  Gh. 

167. 168  ( 1891 ) ;  Moran  v.  River  Steam  D..  502. 

Navigation  Company,   14   B.   L.   R.,  Joyce's    Doctrines,    9 ;      Snell's 

362,    369    ( 1876) ;     HiUiard,     Inj..  Equity,  679. 

187—311.  «  HUliftrd.  Inj.,  189. 
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proceedings ;  or  (2)  cases  of  Injanctdon  to  restrain 
wrongful  acts  unconnected  with  judicial  proceed- 
ings. 

By  the  Judicature  Act/  1873,  the  doctrines  of  the 
Chancellors  were  finally  and  completely  adopted  into  the 
law  of  England  and  the  remedy  by  Injunction,  which  was 
theretofore  almost  entirely  peculiar  to  the  Court  of  Chan- 
cery, was  rendered  equally  exerciseable  by  Courts  of 
law,  as  it  had  been  by  those  of  equity.  By  that  Act  * 
there  has  been  a  fusion  of  law  and  equity  into  one  system 
which  is  administered  by  all  Courts  without  distinction, 
though  for  the  sake  of  convenience  certain  classes  of  cases 
are  allotted  to  each  of  the  divisions  of  the  High  Courts. 
The  former  jurisdiction  of  the  Court  of  Chancery  to  re- 
strain by  Injunction  an  action  at  law  in  all  cases  where 
the  defendant  to  the  action  could  show  that  he  had  a 
good  eqnitable  defence  has  been  abolished  by  the  Judi- 
cature Act,  which  however  provides  that  every  matter 
of  equity,  in  which  an  Injunction  against  the  prosecution 
of  a  proceedmg  might  have  been  obtained,  if  that  Act  had 
not  been  passed,  may  be  relied  on  by  way  of  defence 
to  the  action.'^  In  consequence  of  these  provisions.  In- 
junctions properly  so  called,  now  fall  for  the  most  part 
under  one  head  only,  that  is  to  say,  the  second  of  the 
two  heads  above  mentioned.  At  the  present  day  in- 
stead of  the  Injunction,  a  stay  of  proceedings  or  other 
like  remedial  order  would  be  made  in  the  action.^  There 
are,  however,  still  certain  continuing  powers  of  the  Court 
to  grant  Injunctions  in  respect  of  legal  proceedings. 
Thus  an  action  not  pending  but  only  contemplated,  or  a 

^  Ss.  16,  21,  23,  24,  25  by  ss.    24,  the  rulos  of  equity  shall  prevail. 
26,  it  is  enacted  that  law  and  equity  *  Kerr,  Inj.,  7,  8,  670. 

shall    be  admioisterod    cononrrently,  ^  Snell's  Equity,  578,  579. 

sod  that  %rherevGr  there  is  a  oonfliot, 
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pending  action  m  a  foreign  Court,  may  still,  the  case 
being  otherwise  proper,  be  restrained  by  Injunctions.^ 
^"•oi^totoT  '^^^  Supreme  Ck>urtB  followed  the  law  and  practice  of 
Spedfie  ReUef  the  Court  of  Chancery.  They  possessed  as  well  an  equity 
as  a  common  law  side,  though  (in  this  differing  from 
the  English  Courts)  the  same  Judges  administered  both 
common  law  remedies  and  equitable  reliefs.''  In  the 
mofusail  the  distinction  between  law  and  equity  never 
.prevailed.  The  establishment  of  the  Presidency  High 
Courts  in  1862  assimilated  the  judicial  system  in  this 
country  in  nearly  every  material  respect  to  that  which 
has  prevailed  in  England  since  the  Judicature  Act.  In 
India  the  Courts  are  both  Courts  of  Equity  and  Courts 
of  Common  Law  in  one.^  It  follows  from  the  dissimi- 
larity of  the  circumstances  of  this  country  from  those 
which  existed  in  England  prior  to  the  Judicature  Act 
that  the  English  case-law  anterior  to  that  period  is  not 
here  of  much  assistance. 

The  reported  cases  show  that  prior  to  the  Specific 
Relief  Act  the  High  Courts  restrained  by  Injunction 
proceedings  both  instituted  and  pending  in  the  mofus- 
sii  against  the  Court  Receiver  to  recover  possession  of 


1  Kerr,  Inj.,  7,  8,  576,  «t  Mq.;  Arm-  1083  ;  13  Geo.  I ;  BorrodaOe  v.  Chain' 

girong  v.  Arwuirtmg,  1892,  p.  98;  the  took  ^ncirum,  1  Hyde,  60,  61  ;  13  Geo. 

Coartfl  in  India  would  appear  to  have  III«  o.  63,  ■.   18,  26th  March,  1774; 

no  juriadiction  to  atay  pending  pro-  Charter  establishing   Supreme  Court 

ceedings  in  a  foreign  Court,  see  Aot  1  at  Fort  William,  Bengal  39  and  40 

of  1877,  s.  66,  oi.  (6);  Madras  L.  J.,  Geo.  lU,  o.  79,  s.  2,  26th  Dec.  1801 

Parts  ▼  and  Ti,  p.  164,  vol.  ▼.,  May  &  (i6.    Madras) ;    4  Geo.    IV,    c.    71. 

June.    896.     Am  to  powers  of  Courts  s.    7,  1823    (A.    Bombay).    See  { 2, 

of   Bankruptoy,  see  ex  parte  DiUon;  ante. 

In  le  Woods,  I  Ch.  I).,  667  ;  £x  parte  >  See  ObjeoU  and  Reasons  to  8pe- 

Rtynoids;  In  re  BameU,  16  Q.  B.  D.,  dfio  Belief  Bifl.      It  is  hardly  neces- 

169.  sary   to  observe  that  in  a  country 

1  Clarke's  Rules  and  Orders,  1829 ;  where  law  and  equity  are  administer- 

Preface,  p.  z ;  Cowell's  Tagors  Law  ed  by  the  same  courts  the  subject  of 

Lectures,  1872,  p^  63 ;  see  the  Char-  staying  legal  proceedings  need  not  be 

ters,  13  Car.  II,  36  Car.  II.  9th  Aug.  detlt  with  at  much  length.* « 


NJUNCnONS   IN   RJSSPBOT    OF   JUDICIAL    PR0CIIBDING8.     l83 

part  of  certain  lands  whicb  were  in  the  hands  of  the  re- 
ceiver;' as  also  proceedings  not  instituted  but  threaten- 
ed,' and  prohibited  the  execution  of  a  decree  which  had 
akeady  been  obtained,^  and  any  decree  that'  might  be  ob- 
tained in  a  contemplated  suit,  until  a  certain  date  fixed 
by  the  order  of  the  Court.^  In  the  last  cited  case  the 
proceedings  were  threatened  to  be  taken  in  a  Court  sub- 
ordinate to  that  from  which  the  Injunction  issued.^  In 
a  subsequent  case^  the  proceeding  sought  to  be  restrain- 
ed was  both  instituted  and  pending  and  the  decree 
in  respect  of  which  the  Injunction  was  sought  was  that 
of  a  Court  exercising  co-ordinate  jurisdiction  with  the 
Court  in  which  the  Injunction  was  applied  for.  In  the 
first  instance  the  Injunction  was  refused,^  but  sub- 
sequently upon  review  of  judgment  the  Injunction  was 
issued  upon  grounds  which  it  is  not  easy  to  understand 
in  so  far  as  the  di<9tinction  made  by  the  Court  of  Re- 
view® between  an  Injunction  issued  to  or  affecting  the 
Court  itself  and  an  Injunction  issued  against  the  party 
himself  is  one  common  to  all  Injunctions  in  restraint 
of  judicial   pioceedings.     The  ratio  decidendi,   however, 


1  Beer   Chtmder  Jhooffraj  Oohasnu  '  Anantnath  Dey  v.   McKkiniosh,   6 

^,Hogg,  Cor.  66  (1864).    The  In  jane-  B.  L.  R.,  671  (1871).     The  ezecation 

taon  in  this  case  went  not  only  against  restrained  in  this  case  does  not  appear 

the  'defendant  bat  also  enjoined  the  to  have  been  pending. 

Principal    Sadder    Ameen    in  whose  *  Moran   v.    River  Steam    yaviga- 

Coart  i^e   sait  was  instituted  from  lion  Company,  supra,  at  p.  366  Tjadg- 

proceeding  in  the  matter,  until  the  ment  in  appeal], 

farther    orders   of    the  High    Court.  '  See    Dhw^tnidkw    Sen    v.    Afira 

In   Dhurunidhur  8«n  t.  Agra  Bank,  Bank,  I.  L.  R.,  4  Cal..  p.  397  (1878). 

I.  L.    R.,    4  CaL,   380  (1878) ;  S.  C.  «  Dhuruwdhur  Sen  v.  Agra   Bank, 

in  iwiew,  I.  L.  R.,  6  CaL.  86  (1879) ;  I.  I*  R..  4  Cal.,  380  (1878).  S.  C.  in 

the  execution  sought  to  be  restrain-  review,  I.  Lu  R.,  6  Cal.,  86  (1879). 

ed  was  also  pending.  7  id.^  i,  l.r.,  4  Cal.,  380. 

«  Moran   y.    River   Steam    Naviga*  >  id.,  I.  L.  R.,   6  Cal.,  96;  see  VeU' 

lion  Company,  14  B.  L.  R.,  362,  361  kaUta  Tawker  v.  Ramaeami  Chettiar, 

(1876)  [judgment  of  the  court  of  6rst  L  L.  R.,  18  Mad.,  341  (1896). 
instance]. 
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appears  to  have  been  that  the  order  complained  of  was 
a  mere  nullity  inasmuch  as  the  plaintifi  Bank  was  no 
party  to  the  original  suit  in  which  the  decree  sought  to  be 
executed  was  made  and  was  not  the  legal  representative 
of  such  party.  The  order  was  in  effect  an  order  that  a 
decree  should  be  executed  against  a  person,  who  was 
not  in  fact  a  party  to  the  suit.  The  property,  therefore, 
sought  to  be  attached  in  execution  was  the  property 
of  the  plaintiff  Bank  and  the  defendant  was  wrongfully 
attempting  to  sell  that  property  before  any  adjudica- 
tion had  been  made  of  his  right  so  to  do  and  he  was 
so  acting  in  a  suit  brought  against  a  third  person  to 
which  suit  the  Bank  was  in  point  of  law  no  party  J  It 
is  to  be  noted  moreover  with  regard  to  wrongful  sales 
in  execution  of  a  decree  that  section  92  of  the  Civil 
Procedure  Code  (Act  VIII  of  1859)  corresponding  with 
section  492  of  the  present  Code  contained  no  provi- 
sion with  reference  thereto.^ 

It  was  also  held  that  the  purchaser  of  a  share  of  a 
decree  who  has  failed  in  the  endeavour  to  get  the  Court 
executing  it  to  put  him  upon  the  record  for  the  purpose 
of  obtaining  the  benefit  of  the  decree,  has  no  right  to  an 
Injunction  to  prevent  the  decree-holder  from  executing 
the  whole  decree  without  regard  to  the  sale  even  it  the 
purchase  is  made  on  behalf  of  the  judgment-debtor ;  .he 
could  only  get  a  right  to  an  Injunction  of  the  kind,  if  the 
sale  amounted  to  a  release  from  the  decree-holder  to  the 
judgment-debtor   from   his   liability  under   the  decree.^ 


'  M  tcr  the  order   being  a,  nullity  iiwe,  aw  Kritthnaji  v.    Vithalrufu  I.  L. 

all  Court*  were  agreed,  see  I.  L.  R..  U.,  12  Bom.,  80  (1887). 

4Cal.,    383,  per    White,  J.;    »6.  395.  ^  v.  post. 

per  Mark  by,  J.,  i6.,  391,  per  Aiiulie,  »  Muswmul    RohimunniMa  v.    Aa- 

J.,  I.  L.  R.,  5  Cal.  95.  97,  per  Garth.  tcab  Leakut  Alt  Kkan,  22  W.  R,  606 

C.    J.  For    a   ■omewhat    aaalogous  (1874). 
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§  48.  The  Specific  Relief  Act  passed  in  1877*  and  P"«««^  J»^- 
sections  492  and  493  of  the  present  Code  of  Civil  Pro- 
cedure contain  the  law  now  in  force  upon  this  subject. 
Section  56  of  that  Act  applies  no  doubt  in  terms  only  to 
perpetual  Injunctions,  temporary  Injunctions  being  left 
by  section  53  to  be  regulated  by  the  Code  of  Civil  Pro- 
cedure.* Section  56  therefore  does  not  affect  temporary 
Injunctions  against  wrongful  sale  in  execution  of  a 
decree  applied  for  under  section  492  of  the  Civil  Proce- 
dure Code.^  In  a  general  manner  however  the  samel 
principles  must  equally  apply  to  the  granting  of  a  tem-tl 
porary  as  to  a  perpetual  Injunction  and  these  princi-| 
pies  must  therefore  be  sought  in  the  Specific  Relief  Act] 
itself.^  By  the  English  Judicature  Act  an  injunction  may 
be  granted  by  an  interlocutory  order  of  the  Court  in  all 
cases  in  which  it  shall  appear  to  the  Court  to  be  just  or 
convenient  that  such  order  should  be  made ;  and  any^ 
such  order  may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  Court  shall  think  just. 
It  has  however  been  observed  that  the  framers  of 
the  Civil  Procedure  Code  have  apparently  expressly  re- 
frained from  putting  temporary  or  interlocutory  injunc- 
tions on  the  same  footing  as  they  are  put  by  the  Judica- 
ture Act ;  and  it  has  been  held  that  they  intended  to  limit 
such  applications  to  the  matters  enumerated  in  sections 
492  and  493  of  the  Civil  Procedure  Code  only.  Therefore 
in  a  suit  by  plaintiffs  in  the  High  Court  to  recover 
damages  for  breach  of  contract,  they  sought  to  obtain 
an  interlocutory  injunction  restraining  the  defendant  from 
proceeding  with  a  suit  filed  by  the  defendant  against 
the  plaintiffs  in  the   Small  Cause    Court  in    respect  of 

»  Act  I  of  1877.  i.   66,  cb.  (a).  (A)  351  (1896). 

and  (e).  »  id. 

*  Amir    Dulhin  v.     Administrator-  *  v.  afUe,  p.  7. 
Qineral  of  Bengal,    I.  L.  R.,  23   CaL. 
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the  same  contract  until  the  hearing  of  the  High  Court 
suit.  Heldy  that  an  application  to  restrain  a  suit  in  the 
Small  Cause  Court  did  not  come  within  the  provisions 
of  sections  492  and  493  of  the  Civil  Procedure  Code. 
The  provisions  of  the  Civil  Procedure  Code  as  to  tem- 
porary or  interlocutory  injunctions  are  not  the  same  as 
those  under  the  Judicature  Act,  1873,  section  25  sub- 
clause 8.  As  the  injunction  asked  for  was  a  perpetual 
one,  it  could,  under  the  Specific  Relief  Act,  only  be 
granted  by  the  decree  made  at  the  hearing.  The  Court 
was  of  opinion  that  the  proper  course  for  the  plaintiffs 
was  to  apply  to  the  High  Court  to  remove  the  defen- 
dant's suit  from  the  Small  Cause  Court  to  the  High 
Court  under  clause  13  of  the  Letters  Patent.*  The  ques- 
tion does  not  appear  to  have  been  considered  whether 
apart  from  the  terms  of  the  Civil  Procedure  Code  the 
High  Court  might  issue  the  injunction  under  the  general 
Equity  jurisdiction  inherited  by  it  from  the  Supreme 
Court  which  jurisdiction  it  might  be  argued  was  ex-hy- 
potJieH  unafiected  by  any  special  Legislative  Enact- 
ment. In  a  recent  decision  in  which  the  Bombay  case 
was  cited  it  was  held  that  the  High  Court  had  jurisdic- 
tion to  restrain  the  Presidency  Small  Cause  Court  from 
proceeding  with  a  suit.* 

As  the  subject-matter  of  complaint  may  be  either  a 
breach  of  contract,  or  civil  wrong,  or  an  act  which  is 
criminal,  so  judicial  proceedings  may  be  either  civil  or 
criminal.  An  Injunction  cannot  be  granted  to  stay 
proceedings  in  any  criminal  matter.'  ^ut  if  an  act 
which    is    criminal     touches    also    the    enjoyment    of 

1  JainamiM  ▼.  ZamonkU,  I.  L.  R.,  Kerr,  Inj.  6  ;  Joyoe's  Dootrines,  291, 

^  Horn.  307  (1903).  292  ;  Sneira  Equity.  Uth  ed.,   582  ; 

•  tf  oH  V.  OfOMer,  9  a  W.  N..  74S  and  anie,  pp.  40,  41.    See  Madras  L. 

(191K\)  J.,  p.  166,  Parts   ▼  and  vi,   Vol.    v.. 

»  Act  I  of  1877.  t.  66,  cl.  (e) ;  lae  Hay  and  Juno,  1896. 
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property,  the  Court  has  jurisdiotion,  but  its  interference 
is  founded  solely  on  the  ground  of  injury  to  property. ' 
With  regard  to  civil  '  *  judicial  proceedings ' '  a  term 
which  includes  both  an  action  and  proceedings  taken 
in  execution'  of  a  decree  obtained  therein,  the  rule  is  that 
a  judicial  proceeding  not  pending  but  contemplated 
and  threatened  only  may  be  restrained  as  also  a  pend- 
ing proceeding  ;  provided  that  such  proceeding  is  pend- 
ing in  a  Court  subordinate  to  that  from  which  the 
Injunction  is  sought,  and  such  restraint  is  necessary 
to  prevent  multiplicity  of  proceedings.'  In  other  cases 
no  Injunction  will  issue. 

Injunctions  of  this  class  which  will  be  granted  may 
thus  be  divided  into  (1)  Injunctions  in  restraint  of  suits 
or  applications  for  execution  which  are  not  instituted 
and  pending,  but  are  contemplated  and  threatened  only.* 
And  Injunctions  in  restraint  of  such  applications  for  exe- 
cution may  be  (a)  Injunctions  restraining  the  execution 
of  any  decree  which  might  be  obtained  in  a  contem- 
plated action;^  (&)  restraining  the  execution  of  a  decree 
which  has  already  been  obtained,  but  in  respect  of  which 
at  the  date  of  the  issue  of  the  Injunction  no  appU- 
cation  for  execution  has  yet  been  made^;  (2)  Injunc- 
tions in  restraint  of  pending  suits  and  pending  appli- 
cations for  execution,  that  is.  Injunctions  in  restraint 
of  the    execution  of    decrees    already  made  and  upon 


1  y.  ante,  pp.  40, 41.  VenhaUda      Tawker     v      Bamasami 

•  Appu  T.  Ramath  I.  L.  R.»  14  CheUiar,  I.  L.  R.,  18  M«d.,  341(1895). 
iimA.,  425  {iS9\);VenkaUsa  Tawker  Y.  >  Moran  r.  River  Steam  Naviga- 
Ramasami  CheUiar»  I.  L.  R.,  18  lum  Comjiaiiy,  14  B.  L.R..  362  (1875). 
Mad..  338  (1896).  »  Appu  y   Raman.    I.  L.    R.,    14 

'  Act  I  of  1877,  8.  56.  cla.  (a)  &  (6).  Mad.,  425, 430  (1891).     The  deoidoDa 

*  Moran  v.  River  Steam  Naviga-  Kunhamed  v.  KuUi,  1.  L.  R.,  14  Mad., 
tion  Company,  14  B.  L.  R.,  362  1^1  {IS91)  lAnanlnathDeyr.  Mackin- 
(1875);  Apjm  v.  Raman,  I.  L.  R.,  tosh,  6  B.  L.  R.,  571  (1871).  appear 
14  Mad..  426,  429.  430  (1891).     [See  also  to  be  oasoa  of  this  kind. 


] 


(i)  Contem- 
plated pro< 
ceodingB  may 
be  stayed. 
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which  decrees  at  the  date  of  the  application  for  an 
Injunction,  steps  have  been  already  taken  in  execution  ;^ 
(3)  Injunctions  which  are  issued  not  in  general  restraint 
of  execution  whether  pending  or  not,  but  in  prevention 
of  wrongful  sale  in  execution  of  a  decree,  may  be  con- 
veniently considered  separately  from  the  two  classes 
above  mentioned.* 

In  the  case  of"  a  fraudulent  decree  the  remedy  would 
appear  to  be  by  way  of  Injunction  to  restrain  the  party 
from  executing  the  decree.* 

The  Specific  Relief  Act  only  forbids  the  issue  of  In- 
junctions in  restraint  of  pending  proceedings.^  So  in 
England  it  has  been  held  that  although  the  Court  has  no 
longer  jurisdiction  to  restrain  a  pending  action  yet  an 
Injunction  may  be  granted  to  restrain  the  institution  of 
proceedings.^  Thus  an  Injunction  has  been  granted  to 
prevent  a  wife  from  instituting  proceedings  against  her 
husband  in  the  Divorce  Court  for  restitution  of  conjugal 
rights;^  and  a  person  claiming  to  be  a  creditor  of  a  com- 
pany was  restrained  by  Injunction  from  presenting  a 
petition  for  winding  up  the  company  when  the  debt 
was  disputed  and  the  company  was  solvent.'^  If  the 
proceeding  be  not  pending  at  the  date  of  the  institu- 
tion of  the  suit  in  which  the  Injunction  is  sought, 
but  is  contemplated,  and  threatened  only,  there  is 
nothing,  the  case  being  otherwise  proper,  to  prohibit  an 
Injunction  being  granted  against  the  actual  institu- 
tion of  such  threatened  proceedings.^    And  this  is  so. 


1   V.  poaU  p.  189. 

•  V.  jMmt,  §  49. 

J  Kunhamcd  v.  KuUi,  I.  L.  K.,  14 
Mad.,   167,  (1891). 

•*  S.  66,  cl.  (a). 

»  BtsafU  V.  Wood,  12  Ch.  1).,  630  ; 
Hart  V.  Uari,  18  Ch.  D.,  671  ;  Kerr, 
Inj.,  8. 


•  Bezant  v.   Woodt  supra. 

*  Circle  Restaurant  dsc*.  Go,  v. 
Lavtry,  18  Ch.  D.,  666. 

>  See  Moran  y.  Ritfer  Steam 
Navigation  Ocmpany,  14  B.  L.  B.,  362 
(1876);  Appu,  t.  Raman,!.  L.  R.. 
14  Mad.,  426,  430  (1891). 
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whether  such  proceedings  be  an  intended  suit'  or  intend- 
ed application  for  execution  of  any  decree  which  may  be 
obtained  in  a  contemplated  action,'  or  which  has  already 
been  made.'  In  the  first  of  the  cases  last  cited  a  Sub- 
ordinate Judge  prohibited  certain  parties  from  executing  a 
decree  which  had  been  passed  in  their  favour,  and  which 
was  on  the  file  of  the  District  Judge,  it  appearing  that  no 
application  for  execution  had  yet  been  made.  It  was 
held  that  the  prohibition  was  not  an  Injunction  to  stay 
proceedings  in  the  Court  of  the  District  Judge,  but  that 
the  effect  of  the  Injunction  granted  by  the  Subordinate 
Judge  was  to  prevent  those  parties  from  applying  to  the 
District  Court  to  execute  its  decree.  As  no  appli- 
cation for  execution  had  yet  been  made,  and  as,  so  long 
as  the  Injunction  was  in  force,  none  could  be  made,  there- 
fore no  pending  proceeding  of  a  Court  was  restrained  by 
the  Injunction.* 

An  Injunction    cannot   be  granted  to  stay  a  judicial  (»)  but  not 

.  pending  pro- 

proceeding  pending  at  the  institution  of  the  suit  in  which  oeedinga  uniem 
the  Injunction  is  sought  unless  such  restraint  is  neces-  of^  ^  ^^ 
sary  to  prevent  a  multiplicity  of  proceedings,'^  and  the 

i  See  Maran  v.  Biver  8Uam  Navi-  was  not  enbordinate,  and  that  clause 

gation  Company  (judgment  of  Original  permits    an    injunction  to   stay  the 

Court).  institution  of  proceedings  in  a  Sub- 

9  See   id,    (judgment  of  Court    of  ordinate  Court    only.    (Madras   Law 

Appeal).  Journal,  Vd.v.,  May  and  June,  1896, 

3  Appu  ▼.  Baman,  I.  L.  R.,  14  pp.  162,  165.)  But  it  is  admitt-ed 
Mad.,  426,  430  (1891) ;  and  see  also  that.  Injunctions  acting  merely  in 
Ananiknaik Dey  v.  MaekinU>eh,6  B.  L.  personam,  it  is  difficult  to  understand 
K»  611  {ISll);  Kunhamedr.KuUi,!.  this  departure  from  English  law, 
L.  R.,  14  Mad.,  167  (1891).  according  to  which  the  institution  of 

4  Appu  y.  Baman,  I.  L.  R.,  14  proceedings  in  any  Court  can  be 
Mad.  426,  430  (1891) ;  see  Venhate.  stayed.  It  is  submitted  that  the 
sa  TatDher  v.  Bamasami  Cheitiaff  I.  L.  decision  is  correct  and  that  the 
R.,  18  Mad.,  341  (1896).  It  has  been  proceeding  referred  to  in  cl.  (b)  is  a 
■QggMted  that  the  decision  first  cited  pending  proceeding. 

is  erroneous  inasmuch  ass.  66,  cl.  (6),  &  Act  I  of  1877,  s.  66,  cl.  (a).     See 

refers  to  proceedings  whether  pending  Deno  BuTulhu  Nundy  y.   Hari  Mati 

or  not  and  prevents  an  injunction,  Dassee,  I.  L.  R.,  31  Cal.,  480  (1904). 
whereas  In  the  OMe  dted  th»  Court 
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proceedings  sought  to  be  restrained  is  that  of  a  Court 
subordinate  to  that  from  which  the  Injunction  is  sought.' 
These  provisions  of  the  Specific  Relief  Act  have  in  view 
two  important  prerogatives  of  the  Court  of  Chancery 
mz.— Firstly,  that  of  staying  pending  proceedings  at  law 
by  what  was  known  as  a  common  Injunction  in  all  cases 
where  the  defendant  would  show  a  good  equitable  defence ; 
a  prerogative  which  has  now  been  abolished  by  the  Judi- 
cature Act  though  the  equitable  plea  upon  which  such  an 
Injunction  would  formerly  have  been  based  may  be  re- 
lied on  by  way  of  defence  in  the  action.*  Secondly,  that 
of  suppressing  useless  litigation  and  of  preventing  a  mul- 
tiplicity of  suits,  the  design  being  to  procure  repose  from 
perpetual  litigation.*  "Clause  (a)*  of  section  56  of  the  Spe- 
cific Relief  Act  is  apparently  taken  from  section  24  (5)  of  the 
English  Judicature  Acts  of  1873  which  was  as  follows  : — 
'No  cause  or  proceeding  at  any  time  pending  in  the  High 
Court  of  Judicature  or  before  the  Court  of  Appeal  shall 
be  restrained  by  prohibition  or  Injunction.'  The  object 
of  the  enactment  appears  to  have  been  to  do  away  with 
the  use  of  Injunctions  as  a  means  for  controlling  proceed- 
ings in  other  Courts  and  it  has  been  adopted  in  Act  I  of 
1877  to  prevent  in  the  Courts  of  this  country  the  use  of  any 
such  jurisdiction."^  Where  judicial  proceedings  are  pending 
as  where  a  decree  has  been  made  and  at  the  date  of  the 
appUcation  for  an  Injunction  proceedings  have  been  com- 
menced and  are  pending  to  execute  that  decree  then, 
unless  the  proceedings  are  pending  in  a  subordinate  Court 
and  restraint  is  necessary  to  prevent  a   multiplicity  of 


1  Act  I  of  1877.  s.  66,  cl.  (6).    See  Act,  290.  291. 

Deno   Bundhu    Nundy  v.  Hari  MaH  *  The  report  has    ' '  cl.    (6)  ' '   but 

DasMe,  h  L.  R.,  31  Gal.,  480  (1904).  this  is  an  error. 

s  V.  anU,  {47.  6  Appu   v.    Raman,   I.    L.  R.,    14 

8  story.   Eq.,   $  862,   et  eeq.,   2nd  Mad..  426,  429  (1891), 

f:n^8h  ed.  Nekon'a  Speoifio   Relief 
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proceedings,  no  Injunction  can  issue  to  restrain  such  eze-  \ 
cution.'  1 

Particularly,  since  the  passing  of  the  Specific  Relief  (!>>)  moitipii. 
Act  an  Injunction  may  properly  be  granted  if,  on  a  con-  oeedings— 
sideration  of  the  facts  of  the  case,  the  Court  thinks  that 
that  remedy  is  necessary  iB  order  to  prevent  repetition  of 
injury  and  multiplicity  of  suits.'  The  Specific  Relief  Act 
in  this  provision  has  in  view  the  jurisdiction  of  Courts 
of  Equity  by  Bills  of  Peace  bearing  some  resemblance 
to  Bills  quia  timet  to  suppress  useless  litigation  and  to 
prevent  multiplicity  of  suits,  the  design  being  to  pro- 
cure repose  from  perpetual  litigation.'  It  enacts  that 
when  the  defendant  invades  or  threatens  to  invade  the 
plaintiff's  right  to,  or  enjoyment  of,  property  the  Court 
may  grant  a  perpetual  Injunction  where  it  is  necessary  to 
prevent  such  multiplicity.^  Where  in  England  a  Bill  of 
Peace  would  have  lain,  or  as  now,  an  action  in  the^  nature 
of  such  a  Bill,  that  is  (1)  where  there  is  one  general  right 
to  be  established  against  several  or  a  number  of  distinct 
persons,^  or  (2)  where  the  plaintiff  after  repeated  and 
satisfactory  trials  has  established  his  right  and  yet  is  in 
danger  of  further  litigation  and  obstruction  to  his  rights 


1  VeiUtaieM  Tawher  v.  BamoMami  wm  granted  waa  the  proTention   of 

CUtHar,    I.   L.  R.,    18    Mad.,    3S8  aimnltaneoiu  litigation  in    the    High 

( 1896)  ;    and   see    Mahip   Singh  v.  Court  and  the  Mofnaail  between  the 

CkotH,  I.  L.  R.,  6  All.,  429  (1883).  eame  partiea. 

s  Act  I  of  1877,  1.  6d,ol.  (a)  ;  Bam  >  See  SneU'a  £q.,  629,  630  ;  Kerr, 

CkandDuUr.  WataondfCo.,  I.  L.  R.,  Inj.,  586—688  ;  Story,  Eq.,  $  862,  et 

15  Cal.,   220(1887)  per  Wilson,  J.,  M^;  Nelson's     Speoifie    Relief    Aot, 

'*  Itis  moat  desirable  to  guard  aa  far  291. 

aa  posaible   against  a  multiplieation  *  In    VenhaUsa  Tawker   y.   Bama' 

of  Bolts."    Per  Straight,  J.,  in  Kirpa  aami  CkeUiar,  I.  L.  R.,  18  Mad.,  338, 

DayalT.Bani  Kiskori,  I.  L.  R.,   10  341,  342  (1896),  it  was  held  that  the 

All.,  80,82  (1887).    Soabo  in  Moran  Injnnotion  there  prayed  for  waa  not 

y.  Biver  Sieam  Nwrigaiion  Oompa$tff,  neoessaiy  on  thia  ground. 

14  B.  L.  R.,  369(1870),  one  of  the  s  Story,  Eq..  U    864—866  ;   Kerr, 

groonda  apon  which  the  InjnnotioD  Ipj.,  58»-^88  ;  Nalaoo,  op,  cil.,391. 
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(tv)  and  the 
proceedings 
■Uyed  are 
thoee  of  a 
Subordinate 
Court. 


from  new  attempts  to  controvert  it ;'  under  either  of 
these  circumstances  an  Injunction  staying  a  pending 
judicial  proceeding  may  be  granted.  By  the  Act,  how- 
ever, an  InJYmction  against  pending  proceedings  is  only 
granted  to  prevent  multiplicity,*  and  only  in  cases  where 
the  Court  in  which  the  proceedings  are  to  be  stayed 
is  subordinate  to  that  in  which  the  Injunction  is  sought.' 

Even  if  a  proceeding  be  pending  which  it  is  necessary 
to  restrain  to  prevent  multiplicity  of  proceedings  no  In- 
junction can  issue  unless  the  proceedings  sought  to  be 
stayed  are  those  of  a  Court  subordinate  to  that  from 
which  the  Injunction  is  sought.*  Under  no  circumstances 
can  one  Court  restrain  by  Injunction  proceedings  pending 
in  another  Court  which  is  not  subordinate  to  it.  The 
proceeding  which  is'  mentioned  in  clause  [h)  is  a  pending 
proceeding.'^  If  the  effect  of  the  Injunction  is  merely  to 
prevent  the  institution  of  proceedings  in  a  Court  whether 
subordinate  or  not  subordinate,  or  to  restrain  pending 
proceedings  in  a  Subordinate  Court,  it  may  go.*    But  if 

Ithe  proceeding  is  pending  in  a  non-Subordinate  Court'  or 
in  the  same  Court^  the  Injunction  cannot  issue.  This 
provision  does  not  apply  to  temporary  Injunctions  against 
wrongful  sale  in  execution  of  a  decree.* 


1'  story,  Eq.,  |*_869  ;  Nelson,  op, 
eiu]  291. 

s  Dhurunidkur  Sen  v.  Agra  Bank, 
I.  L.  R.,  4  Cal.,  at  p.  391  (1878). 

S|U,  at  p.  396  ;  Act  [  of  1877.  s.  56, 
cl.(6). 

«  Act  I  of  1877,  s.  .Id,  ol.  (b).  See 
Dhurunidhw  Sen  r.  Agra  Bank,  I.  L. 
R . ,  4  Cal.,  380  ( 1878).  In  Sethwayar 
V.  Shanmugam  PiUai,  I.  L.  R.,  21 
Mad.,  363  (1897),  it  was  held  that 
the  Injunction  could  not  be  granted. 

ft  Appu  T.  Baman,  I.  L.  R,  14 
Mad..  426(1891)  in  which  el.  (6)  of 
s,  M,    Aot  I  of    1877»  waa  held  not 


to  be  applicable  as  the  proceedings 
sought  to  be  restrained  were  not 
pending. 

«  t5. 

7  Mahip  Singh  v.  Ckotu,  I.  I^  R., 
5  All.,  429  (1883) ;  Selkmayar  v. 
Shanmitgam  PiUai,l.  L.  R.,  21  Mad., 
353  (1897). 

*  VenkaUm  Tawker  ▼.  Bamaumi 
CheUiar,  I.  L.  R.,  18  Mad.,  3.% 
(1895). 

*  Amir  Dulkin  y.  Administrator - 
Qtmeral  ol  Bengal,  I.  L.  R.,  23  Cal., 
351  (1895):  ▼.  poH, 
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§  49.  Tf  in  any  suit  it  is  proved  that  any  property  in  Wrongfuj  sale 
dispute  in  the  snit  is  in  danger  of  being  wrongfully  sold  decree. 
in  execution  of  a  decree,  the  Court  may  issue  an  Injunc* 
tion  to  restrain  such  sale.'  Section  92  of  the  old  Code 
(VIII  of  1859)  contained  no  such  provision,  and  it  was 
accordingly  held  that  property  which  was  about  to  be 
sold  in  execution  could  not  be  said  to  be  in  danger  of  being 
*  Vasted,  damaged  or  alienated  by  any  party  to  the  suit. ' '  * 
Under  the  old  law,  the  procedure  was  by  application  to 
the  Court  of  execution  to  stay  the  sale  of  the  attached 
property  pending  the  determination  of  title  in  the  regular 
suit  which  was  brought  to  establish  it.'  But  the  Legisla- 
ture has  deliberately  altered*  the  law  as  laid  down  in  the 
first  and  second  of  the  cases  last  cited.  In  section  492 
of  the  present  Code,  other  words  have  been  introduced., 
namely,  "or  wrongfully  sold  in  execution  of  a  decree," 
and  these  words  must  be  read  with  the  previous  part  of 
the  section,  that  is,  "that  any  property  in  dispute  in  a 


'  civ.  Pr.  Code,  a.  492.  The  words  in  the  poseesgioa  of  the  plaintiff  under 

"  orwroDgfnIly  odd  in  execution  of  a  a  decree  of  Court  obtained  upon  a 

decree  "  were  fint  added  to  the  see-  mortgage  executed  in  his  favour  by  a 

tion  by  the  Code  of  1877  (Act  X  of  person  having  title.    See  also  Anant^ 

1877)  see  Brojendra  Kumar  Rai  Chow-  nalh  Dey  v.  Maekinioah,  6  B.  L.  R., 

dkMTi  V.  MupLaU  Daaa,  L  L.  R..  12  571  (1871). 
Cal..  616,  617  (1886).  •  Dw^a  rhttrn  C hatter jee,  v.  Aahoo- 

•  Boy  Luehmijmt  Singh  v.  Seere-  tosh  DuH,  24  W.  R..  70  (1876) ;  Roy 
lory  of  SSati,  11  B.  L.  R.,  App.  27.  Lvchmipui  8i»qh  v.  Secretary  of  Slate, 
(187.3)  S.  C,  20  W.  R.,  11,  followed  11  B.  L.  R.,  App.  27  S.  C.  20  W.  R.. 
in  Durga  Chwm  Chatkrfee  v.  Ashoo'  II  (1973) iBrojendra  Kumar  Rai  Chow- 
tosh  DuU,  24  W.  R.,  70  (1876).  An  dkury  v.  Ruv  LaU  Das,  I.  L.  R.»  12 
Injunction  however  of  this  character  Cal.,  516,  517  (1886). 
appears  to  have  been  granted  in  two  ^  See  report  of  Select  Committee 
earlier  oases.  Sreenarain  Chucker'  on  the  Civil  Procedure  Bill— •*  We 
6«%  y.  A,  B,  MiUer,  6  B.  L.  R.,  264  have  empowered  the  Ooart  to  grant 
note  (1870) ;  Rup  LaU  Khetky  v.  Ma-  an  Injunction  to  stay  a  wrongful  sale 
hima  Ckunier  Roy,  6  B.  L.  R.,  264  in  execution  of  a  decree.  We  have 
(1870).  In  the  latter  case  the  defen-  been  infomied  that  the  corresponding 
dant  who  claimed  through  persons  clause  of  Act  Vni  of  1869  has  been 
who  were  aUeged  tohave  no  title  was  held  not  to  apply  to  sush  a  case". — 
threatening  to  sell  in  execution  of  a  Oawette  of  India,  30th  Sept.  1876.  p. 
decree  against  those  persons,  property  947. 

W.  I  13 
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8u>t  is  in  danger.''  The  law  does  not  say  that  a  property 
is,  or  is  about,  to  be  wrongfully  sold,  but  that  it  is  in 
daiger  of  being  wrongfully  sold.'    These  words  are  wide 
enough  to  include,*  and  the  section  is,  in  fact,  most  com- 
monly applicable  to  claims  in  execution  made  under  sec- 
tion 278  of  the  Civil  Procedure  Code.    It  a  claimant  under 
that  section,  whose  claim  has  been  disallowed,  institutes  a 
regular  suit   against   the  decree-holder,   the  Court  has 
power  under  section  492  of  the  Code  to  grant  an  Injunc- 
tion staying  the  sale  pending  the  decision  of  the  suit.' 
And  the  Code  having  been  amended  so  as  to  admit  of  the 
grant  of  an  interlocutory  Injimction  in  such  a  case,  the 
procedure  indicated  by  section  492  should  be  followed 
and  a  sale  should,  in  the  case  of  applications  by  third 
parties,  be  restrained  by  Injunction  in  the  suit  brought 
to  try  the  title  and  not  by  the  order  of  the  Court  executing 
the  decree.^    And  in  the  execution  of  a  decree  ordering 
the  sale  of  property,  it  is  not  competent  for  a  Court  to 
refuse  to  sell  it  because  a  stranger,  who  is  in  possession 
of  such  property,  impeaches  the  decree :  the  course  open  to 
him,  if  he  wishes  a  stay  of  execution,  being  to  file  a  suit 
and  obtain  an  Injunction  for  that  purpose.^    But  though 
where  property  is  in  danger  of  wrongful  sale  the  Court 
may  issue  an  Injimction  restraining  the  defendant  from 
enforcing  his  decree  against  the  property,  yet  when  the 
Court  dismisses  the  suit  in  which  the  Injunction  is  sought 
and  has  been  granted,  it  has  no  right  to  further  restrain 

*  Brojendra  Kumar  Rat  Chowdhwry  *  Brojendra     Kumar    Rai     Chow' 

▼.  Rup  LaU  Dass,  I.  L.  R..  12  Cal.,  dkvry  v.  Rup  Lail  Dom,   I.  L.  R.,  12 

616.  617. 618  (1886).      See  Fulkumari  GaL,  616  (1886). 
▼.  Qhantkyam  Mitra,  I.  L.  R.,  31  Onl.,  •  ib. 

611  (1903),  and  as  to  an  injunction  ^  ib.  ;  a  case  which  clearly  empha- 

being    conscqacntiol    i«lief  as     held  sises  the  differenoe  between  the  former 

in  the  latter  case,  see  Kunj  Behari  v.  and  present  law. 
Keahav  LaU,  L  L.  R.,  28  Bom.,  667  •  PwrshoUam  Vithal  v.  Pwrskottam 

(IIKU).  Inoar,  I.  L.  R.»  8  Bom.»  632  (1884). 
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the  defendant  from  execution  upon  the  mere  possibiUty  of 
the  Appellate  Court  reversing  its  decree.  Once  the  suit 
is  dismissed  the  Court  has,  in  point  of  law,  no  power  at 
all  to  deal  with  the  proceedings  in  the  suit  in  which  exe- 
cution has  issued/  Upon  the  dismissal  of  a  suit  for  an 
Injunction  restraining  the  sale,  the  Appellate  Court  may, 
under  section  492  of  the  Code,  issue  a  temporary  Injunc- 
tion restraining  the  decree-holder  from  proceeding  with 
execution  pending  the  appeal  \^  and  the  application  may 
be  granted  subject  to  the  terms  of  the  applicant  giving 
such  security  as  the  Court  thinks  fit.*  This  decision 
has  however  recently  been  dissented  from  the  Court 
holding  that  in  a  case  like  this  it  was  impossible  to  say 
that  the  property  was  in  danger  of  being  *'  wrongfully" 
sold  :  that  section  492  required  that  it  must  be  **  proved  ' ' 
that  the  property  was  in  such  danger  and  that  to  hold 
in  such  an  application  this  was  proved  would  be  to  decide 
the  appeal  which  was  not  before  the  Court.*  It  is  sub- 
mitted that  the  question  is  rather  one  of  fact  than  of 
law,  though  no  doubt  dealing  with  the  matter  as  one  of 
fact  the  decree  appealed  from  would,  unless  it  was  clear- 
ly erroneous,  prove  a  serious  obstacle  to  the  grant  of 
an  Injunction.  The  Code  directs  that  ordinarily 
before  granting  an  Injunction  notice  of  the  application 
should  be  given  to  the  opposite  party.*^  Where  a 
Court  made  an  order  granting  a  temporary  Injunction 
without  directing  notice  of  the  application  for  an  Injunc- 
tion to  be  issued  to  the  other  side,  and  its  order  directing 
stay  of  sale  of  property  in  execution  was  passed  ex  parte ^ 

»  Qoaaain    Monty   Puree    v.    Oow  L.  R.,  10  All.,  80  (1887). 

Perikad  SingK  I.  L.  R.,  11  Cal.,  146  •  ih.  at  p.  83. 

(1884) ;  referred  to  in  Yamin-ud-Dou-  *  Ja  re  Chando  Bibi,  I.  L.  R..  26  All., 

lah  V.  Ahmed   Alt   Khan,  I.  L.  R.,  21  311  (1904). 

CaL,  661  (1894).  •  Ov.  Pr.  Code,  8.  494. 

*  Kirpa  Dayal  v.  Bant  KUhori,  I. 
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without  the  other  side  being  given  an  opportunity  to  show 
cause,  it  was  held  that  the  order  was  irregular.*  The 
application  should  be  made  without  unnecessary  delay 
and  should  on  the  face  of  it  disclose  a  sufficient  ground 
to  warrant  an  order  under  section  492  being  made  as 
prayed.*  The  meaning  of  the  word  'wrongfully'  may,  in 
certain  cases,  be  open  to  doubt.*  It  is  however  clear  that 
the  property  is  not  in  danger  of  being  wrongfully  sold  when 
the  plaintiff  has  no  title  to  or  interest  in  it,  or  if  he  has 
an  alleged  interest,  when  such  interest  is  not  the  subject 
of  sale  in  execution.''  So  where  ancestral  property  was 
attached  in  execution  of  a  decree,  and  a  son  of  the  judg- 
ment-debtor instituted  a  suit  to  establish  his  rights  to  the 
property  and  made  an  application  for  a  temporary  In- 
junction directing  stay  of  sale  pending  the  decision  of  the 
suit,  it  was  held  that,  inasmuch  as  what  was  advertised  to 
be  sold  was  the  right  and  interest  of  the  plaintiff's  father 
in  the  property  it  could  not  be  said  that  the  property  was 
being  wrongfully  w)ld  in  execution  of  a  decree  and  the 
temporary  Injunction  ought  not  to  have  been  granted.*  It 
has  been  said  that  in  interpreting  this  portion  of  the  Code 
a  Judge  cannot  be  too  careful  as  to  the  mode  in  which  he 
permits  the  machinery  of  the  Courts  to  be  used  for  the 
purpose  of  enabling  a  plaintiff  in  one  suit  to  delay  a 
decree-holder  in  another  from  obtaining  the  fruits  of  his 
judgment  by  executing  his  decree  in  ordinary  course 
against  the  property  of  his  judgment-debtor.  At  the 
same  time  it  is,  of  course,  most  desirable  to  guard,  as 
far  as  possible,  against  a  multipb'city  of  suits,  which  was 

*  AmolakBamv,  Sahib  Singh,  I.  L.       Chando  Bibi,    I,  L.  R.,  26  All.,  311 
R.,  7  All..  560  (1885).  (1904),  supra. 

«  A.;  662.  *  Amohk  Bam  y.  Sahib  Singh,  I. 

•  ib,  h  R.,  7  All.,  660  (1886). 

«  KirjM  Dayal  ▼.  Rani  Kishori,  I.  *  Amolak  Ram  ▼.  Stdiib  Singh,  I. 

L.  K..  10  Ail.,  80,  82  (1887).  See  In  re       L.  R,  7  All.,  660  (1886). 
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one  of  the  objects  the  Legislature  had  in  view  in  passing 
section  492  in  its  present  shape.  The  Courts  will,  there- 
fore, amongst  other  things  consider  whether  the  refusal 
to  grant  the  appUcation  for  an  Injunction  will  result  in 
further  litigation,  and  whether  any  practical  injury  will 
result  to  cuiy  one  if  the  Injunction  be  allowed.^  It  has 
been  held  by  the  Allahabad  High  Court  that  the  term 
"decree,"  as  used  in  the  Code  of  Civil  Procedure,*  does 
not  include  the  decree  of  a  Court  of  Revenue,  and  that 
therefore  an  application  under  section  492  of  the  Civil 
Procedure  Code  for  stay  of  sale  in  execution  of  a  decree 
of  a  Cojrt  of  Revenue  in  a  suit  under  section  93  of  Act 
XII  of  1881  cannot  be  entertained  by  a  Civil  Court.^ 

Section  56  of  the  Specific  Relief  Act  was  not  intended 
to,  and  does  not,  affect  temporary  Injunctions  applied 
for  under  section  492  of  the  Code  against  the  wrongful 
sale  of  property  in  execution  of  a  decree.  Therefore  a 
Subordinate  Court  may  issue  an  Injunction  restraining  pro- 
ceedings in  execution  pending  before  a  Superior  Court.* 
Though,  as  a  general  rule,  the  principles  governing  the 
grant  of  temporary  and  permanent  Injunctions  are  the 
same,^  yet  the  substantial  difference  which  exists  between 
an  Injunction  in  general  restraint  of  execution  and  an  In- 
junction against  wrongful  sale  in  execution  only,  affords 
a  reason  for  dealing  with  an  Injunction  of  the  latter  class 
on  a  special  footing.  That  difference  lies  in  the  nature 
of  the  subject-matter  of  the  Injunction  and  of  the  pro- 
ceedings restrained.  In  the  case  of  an  Injunction  in 
general  restraint  of  execution,  the  applicant  may  have 
himself   been   a   party  to  the   suit  in   which  execution 

>  Per  straight,  J.,  in  Kirpa     Dayal  R.,  16  All.,  496  (1894). 
▼.  Sani  Kishori,  I.  L.  R.,  10  All.,  80,  *  Amir   Dulhin    v.    Adminuitrator' 

82  (1687).  General  of  Bengal,  I.  L.  R.,  23  CaJ., 

•  S.  2.  351  (1896). 

*  Onkar  Singh  v,  Bhup  Singh,  I.  L.  *  anU,  p.  7. 
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has  issued,  and  what  is  sought  to  be  restrained  is  exe- 
cution of  the  decree  in  its  entirety.  A  wrongful  sale  is 
generally  threatened  when  the  property  of  some  third 
person  is  taken  in  execution  of  a  decree  in  a  suit  between 
others  to  which  he  was  no  party.*  In  such  a  case  an 
application  by  a  third  person  for  an  Injunction  is  in 
effect  an  application  for  restraint  of  execution  only  in 
so  far  as  such  execution  involves  the  wrongful  sale  of 
property  belonging  to  the  applicant.  The  Injunction 
therefore  is  primarily  directed  against  the  sale,  and  not 
the  execution  generally  which  may,  even  when  an  In- 
junction has  been  granted,  proceed,  except  with  respect 
to  the  particular  property  the  subject  of  the  Injunc 
tion.  Further,  as  was  pointed  out  in  the  case  last 
cited,'  the  Court  of  execution  deals  with  the  matter 
only  in  a  summary  way,  and  it  is  therefore  not  ano- 
malous or  inconvenient,  if  its  order,  even  if  it  be  the 
order  of  a  superior  Court,  should  be  made  subject  to  the 
result  of  a  regular  suit  which  may  lie  in  a  court  of  an 
inferior  grade.  On  the  other  hand,  when  an  Injunction 
is  sought  restraining  execution  in  its  entirety  by  a 
person  against  whom  and  whose  property  generally  exe- 
cution has  been  directed  to  issue  in  a  suit  to  which 
he  was  a  party,  there  is,  in  fact,  a  substantial  inter- 
ference in  a  judicial  proceeding,  for  what  is  put  in  issue 
by  the  application  for  an  Injunction  is  not  whether  a 
particular  property  is  liable  to  be  sold  or  not,  but 
whether  execution  should  proceed  against  a  particular 
person  at  all.  In  the  one  case  the  Injunction  is  directed 
against  the  sale  as  an  incident  of  execution,  in  the  other 
against  the  execution  itself.     In  the  first  case    the  person 

>  See    High,   Inj.,  §$  119.  et    seq.  :       General  of  Bengal,   I.  L.  R.,  23  Cal., 
HiUiard,  Inj..  p.  249.  351  (1896). 

•  Amir    Dulhin    v.    Administrator- 
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seeking  the  Injunction  does  not  dispute  the  decree  or  the 
issue  of  execution  against  the  property  of  the  judgment- 
debtor,  but  contends  that  his  own  property  is  being 
wrongfully  sold  as  that  of  the  judgment-debtor.  In  the! 
second  case  the  applicant  contends  for  the  special  reasons 
alleged  that  execution  should  not  issue  against  him  at 
all.  In  the  latter  instance,  if  the  execution-proceedings 
be  not  pending,  their  institution  may  in  a  proper  case 
be  restrained,  but  if  they  be  pending,  they  can  only 
be  stayed,  if  there  be  danger  of  multiplicity  of  proceed- 
ings, and  the  proceeding  in  question  is  that  of  a  Court 
subordinate  to  that  from  which  the  Injunction  is  sought. 

Where  a  decree  has  been  obtained  against  a  person  based 
on  a  personal  obligation  which  ceases  at  his  death  and  such 
obligation  is  not  binding  on  and  cannot  be  enforced  against 
his  heir  and  representative,  an  Injunction  will  issue  restrain- 
ing the  execution  of  that  decree  against  such  heir  and 
representative.  The  latter  was  no  party  to  the  suit  in  which 
the  decree  was  passed,  and  as  he  bears  no  representative 
liability,  there  is  no  decree  enforceable  against  him.^ 

In  the  case  of  suits  to  restrain  execution  of  adjusted 
decrees,  it  is  now  established  that  section  244  of  the 
Civil  Procedure  Code  is  to  be  liberally  construed,  and  that 
any  suit  which  interferes  with  the  conduct  of  execution- 
proceedings  by  the  Court  executing  the  decree  is  pro- 
hibited, such  as  a  suit  for  an  Injunction  restraining  exe- 
cution of  an  alleged  adjusted  decree." 

'  Krithnaji  v.    Vithalrav,  I.   I*  R.,  thtt  f.ie  pni>er  for  Injiiiution  confliw-t 

12  Bora..  80  (1887).  e<i  with  the  provinlons  of  b.  56  of  the 

'  Azizan  v.  Matuk  Lall  Saku^  I.  L.  SpccifiG  Relief  Act.    As  to  injunctions 

R.,  21  Cal.,   437   (1893),   followed  in  against    breach    of  covenant    not  to 

Deno   Bundhu   Nundy   ▼.  Hart   Matt  proceed  in  execution  against  a  parti* 

Dotsee,  I.  L.  R.,  31    Cal.,    480  (1903),  cular  property,   see    Kalyatihhai  Dip- 

which  was  a  suit  for  stayinsr  execution  choTid  v.  Ohanasham  Lall  Jadunatkyi, 

and   declaration  of    satisfaction  and  I.  L.  R.,  5  Bom..  29,  31  (1880). 
in  which  Hilt,  J.,  v/ss  of  the  opinion 
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TioN,     Wastb,     Dahagb     OB  (u)  Fraudoleat  diBpoaition  of  pro- 

Fbaudulsnt          Disposition  V^^J   ^7  ^^^   defendant   pen- 

op  Pboperty  Pendente  lite.  dente  lite. 

(i)  Injunctions  against  waste,    da-  §  6L    Appeal  fbom    such    Injunc- 

mage      or  alienation  pendente  tions. 

injunottoM^^  §  ^'  Sometimes  an  Injunction,  whether  temporary 
tion,  waste,  or  perpetual,  is  the  instrument  by  which  the  Court  speci- 
fraodoient  fically  euforccs  the  obligation  if  arising  in  contract,  or 
property         Specifically  restrains  the  violation  of  those  other  obliga- 

pendente  lite,        7  . 

tions.  which  are  the  subject  of  the  law  of  tort.  In  other 
cases,  a  temporary  Injunction  is  merely  incident  or  an- 
cillary to  the  general  relief  in  this  sense  that  it  seeks  mere- 
ly to  preserve  the  stcUiis  quo,  enjoining  interference  pen- 
dente lite  by  waste,  damage  or  alienation  with  the  sub- 
ject of  litigation  or  the  fraudulent  disposition  of  his  pro- 
perty by  a  party  defendant  to  a  suit.  Sections  492  and 
493  of  the  Code  regulate  the  grant  of  temporary  Injunc- 
tions, the  latter  relating  to  temporary  Injunctions,  in 
cases  of  contract  or  tort,  the  former  relating  to  Injunctions 
against  interference  with  the  subject  of  litigation  here 
spoken  of  as  Ini  unctions  pendente  lite. 

In  the  succeeding  consideration  of  Injunctions  in  cases 
of  contract  and  tort,  it  has  not  been  thought  necessary 
to  separate  the  consideration  of  temporary  and  perpetual 
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Injunctions  in  cases  of  contract  or  tort,  but  to  discuss 
the  cases  together  without  regard  to  the  kind  of  Injunc- 
tion sought ;  for  the  kinds  of  cases,  whether  of  contract 
or  tort,  in  which  an  Injunction,  either  temporary  or  per- 
petuaK  may  be  granted,  do  not  differ  from  each  other. 
If  the  case,  as  alleged,  be  such  that  at  the  hearing  a 
perpetual  Injunction  would  not  be  granted,  then  clearly 
a  temporary  Injunction  ought  not  to  be  granted  before 
the  hearing ;  though,  of  course,  it  does  not  follow  that 
a  temporary  Injunction  will  be  granted,  before  the 
hearing,  in  every  case  in  which  a  perpetual  Injunction 
might  fitly  be  granted  at  the  hearing  ,  for  to  justify  a 
temporary  Injunction,  not  only  must  the  case  be  such 
that  an  Injunction  is  the  appropriate  relief,  but  there 
must  be  the  further  ingredient  that,  unless  the  defendant 
is  at  once  restrained  by  Injunction,  irreparable  injury 
or  inconvenience  may  result  to  the  plaintiff,  before  the 
suit  can  be  decided  upon  its  merits.' 

In  the  limited  class  of  cases  which  are  now  to  be  con- 
sidered, the  Injunctions  are  always  from  the  nature  of  the 
case  of  a  temporary  character  and  may  thus  be  separate- 
ly considered. 

Injunctions  may  thus  be  roughly  divided  into  (1)  In- 
junctions whether  temporary  or  perpetual  in  cases  of  (a) 
contract  or  (6)  tort  which  classes  of  cases  are  dealt  with 
in  the  succeeduig  chapters),  and  (2)  temporary  Injunctions 
against,  (a)  interference  with  the  subject-matter  of  liti- 
gation, or  (6)  fraudulent  disposition  of  property  pending 
litigation. 

With  respect  to  these  latter,  the  Code  provides  that  if 
in  any  suit  it  is  proved  by  aflSdavit  or  otherwise,  (a)  that 
any  property  in  dispute  in  a  suit  is  in  danger  of  being 

•  Collettii  Specific  Relief,   263,  264. 
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w<X8ted,  damaged,  or  alienated  by  any  party  to  the  suit, 
or  wrongfully  sold  in  execution  of  a  decree/  or  (b)  that 
the  defendant  threatens  to  remove  or  dispose  of  his 
property  with  intent  to  defraud  his  creditors,  the  Court 
may  by  order  grant  a  temporary  Injunction  to  restrain 
such  act,  or  give  such  other  order  for  the  purpose  of 
staying  and  preventing  the  wasting,  damaging,  aliena- 
tion, sale,  removal  or  disposition  of  the  property 
as  the  Court  thinks  fit,  or  refuse  such  Injunction  or 
other  order.* 
(i)  Injunctions  The  powcr  given  by  section  492,  cl.  (a)  of  the  Civil 
dMMgeor*^Me.  Procedure  Code,  is  substantially  the  same  as  that  long 
nation  p€«d«»/6  ^^ercised  by  English  Courts  of  Equity.  The  object  is  to 
restrain  the  defendant  from  doing  anything  which  may 
prevent  the  property  remaining  in  statu  quo  during  the 
pendency  of  a  suit,  upon  the  principle  that  when  the 
plaintiff  seeks  to  recover  property  in  specie  the  defendant 
shall  not  be  allowed  to  decide  the  question  in  his  own 
favour  by  dealing  or  making  away  with  the  property,  the 
right  to  which  is  the  question  in  dispute.  So  the  Court 
will  restrain  not  only  waste  or  damage  to  the  subject  of 
litigation  whether  moveable  or  immoveable  property,  but 
may  also  restrain  the  mere  alienation  of  property  whether 
r.oveable  or  immoveable.  For  in  every  case  the  plaintiff 
might  be  put  to  the  expense  of  making  the  vendor  a 
party  to  the  proceeding,  and  at  all  events  his;  title,  if  he 
prevails  in  the  action,  may  be  embarrassed  by  such  new 
outstanding  title  under  the  transfer.'  The  Court  even 
though  it  acts  on  the  doctrine  of  lis  pendens,  will 
prevent,  if  possible,  the  necessity  of  proceeding  on 
such  a  principle,  and  will  not  in  a  proper  case  deprive 


'  civ.  Pr.  Code.  a.  492.  ancc,  265—273  ;  Story.  Eq.  Jur.,  §$ 

•  See   Collett's    Specific  Perform-       90«~908,  2nd  English  Edition. 
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a  suitor  of  the  more  effective  protection  of  an  In- 
junction.' 

Clause  (a)  of  section  492  of  the  Code  deals  with  suits 
in  which  a  claim  is  made  for  specific  property  in  the  hands 
of  the  defendant,  and  it  is  only  in  such  suits  that  any 
question  can  arise  of  waste,  damage  or  alienation.  The 
object  of  the  exercise  of  the  jurisdiction  is  to  secure  the 
safety  of  that  specific  property  which  is  in  dispute  in  the 
suit  pending  the  litigation  as  also  at  its  close  to  secure 
that  any  decree  which  may  be  made  with  reference 
thereto  shall  not  prove  unfructuose.'^ 

The  power,  however,  of  issuing  an  Injunction  'pen- 
dente lite  ought  to  be  most  cautiously  exercised.  It  is 
only  in  cases  where  property  which  it  is  essential  should 
be  kept  in  its  existing  condition  during  the  pendency 
of  the  suit,  is  in  danger  of  being  destroyed,  damaged  or 
put  beyond  the  power  of  the  Court,  that  the  latter  ought 
to  interfere  so  as  to  restrain  persons  who  may  turn  out  in 
the  final  event  of  the  litigation  to  be  the  actual  owners  of 
the  property  from  proper  enjoyment  and  possession  of  it.' 

Immoveable  property  should  always,  if  possible,  be 
retained  in  statu  qito,  until  the  suit  which  is  to  determine 
the  title  to  it  shaU  have  been  decided/ 

The  restraint  imposed  need  not  necessarily  be  absolute, 
but  should  be  such  as  the  circumstances  require.  So 
where  the  subject-matter  of  the  Injunction  comprised 
mortgage  bonds  and  Government  Promissory  Notes,  the 
order  of  Injunction  while  prohibiting  any  alienation  of  or 


'   Hood  V.  A9km,  1  Rum.,  412,  one  Chunder    Ohosf,     13    \V.    R.,    95.  9« 

of  the  large  number  of  cases  dealing  (1870). 

with  Injunctions  restraining  the  nego*  •  Mvn    Mohinee    Doesee    v.    Icha- 

tiation  of  negotiable  instruments  and  moyee   Donate,   13  W.  R.,   60  (1870), 

the  transfer  of  stock,  securities  and  ptr  Phear,  J. 

other  like  indicia  of  property.  *  Qomes  v.  Carter,  1   Ind.  ,Ju'..  N\ 

■  Golnck  Chvnder  Cooho  v.    Mohim  S.,  411  (1868). 
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dealing  with  the  bonds  or  notes  by  the  defendant,  per- 
mitted him  to  sue  upon  the  mortgage-bond  and  take 
steps  to  realize  the  amount  covered  thereby,  and  ordered 
the  money  when  realized  to  be  kept  in  Court,  until  the 
disposal  of  the  suit ;  and  as  regards  the  Promissory 
Notes  permitted  him  to  draw  the  interest  as  it  fell  due 
from  time  to  time/ 

In  granting  a  temporary  Injunction  restraining  the 
alienation  of  property,  the  subject  of  suit,  the  Court  will, 
as  in  the  case  of  other  Injunctions,  first  see  that  there 
is  a  bond  fide  contention  between  the  parties,  and  then 
on  which  side,  in  the  event  of  obtaining  a  successful 
result  to  the  sait,  will  be  the  balance  of  inconvenience*  if 
the  Injunction  do  not  issue,  bearing  in  mind  the  principle 
(already  alluded  to)  of  retaining  immoveable  property 
in  statu  quo,^ 

The  wrongful  sale  of  property  in  execution  of  a  decree 
is  only  one  form  of  alienation  which  may  be  restrained 
pendente  lite,^  Even  a  judicial  sale,  if  wrongful,  will  be 
restrained  upon  principles  and  under  circumstances 
which  have  been  dealt  with  in  the  preceding  Chapter 
of  this  book. 

In  order  to  obtain  an  Injunction  under  this  section 
there  must  be  (I)  a  suit  in  which  the  Injunction  may  be 
granted,'*  and  (2)  the  threatened  danger  of  waste,  damage 
or  alienation  must  be  alleged  and  provedy^  (3)  in  respect 
of  property  which  is  in  dispute  in  that  suit." 


Chandidat    J  ha    v.     Padmanand  *  Collet  t,  op.  cil.,  265. 

Singh  Bahadur,  I.  L.  R.,  22  Cal.,  459,  •  Qy.  Pr.  Code,  s.  492,  v.  po«t. 

467  (1896).  •  lb.,     v.    post;    Proaunno   Moyte 

*  See    Ooluck  Chunder    Oooho    v.  Dossee  v.  Wooma   Moyet  Dossee,   14 
Mohim  Chunder  Ohose,  13  W.  R.,  95.  W.  R..  409  (1870). 

96  (1870).  T  76.,    y.     post;    Ooluck    Chunder 

*  Gomes  v.  Garter,  I  Ind.  Jur.,  N.  Oooho  v.    Mohim   Chunder  Ohose,  13 
8.,  411  (1866),  per  Phear,  J.  W.  R.,  95.  96  (1870). 
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Firstly,  the  order  of  Injunction  must  be  made  in  a 
regular  suit  brought  to  try  the  title  to  the  property  in 
dispute.  It  cannot  be  made  summarily.  So  it  was 
held  that  the  Lower  Court  could  not,  in  the  Summary 
Department,  pass  an  order  declaring  invaUd  a  sale  of  a 
house  made  by  a  manager  and  granting  an  Injunction 
to  prevent  the  demolition  of  such  house,  but  should 
have  left  the  title  of  the  parties  to  be  established  in 
a  regular  suit.*  And  where  there  is  a  remedy  by  a  re- 
gular suit,  the  High  Court  will  not  exercise  its  extraor- 
dinary powers  under  section  15  of  the  Charter.  So,  where 
money  due  to  an  insolvent  was  deposited  in  Court,  and 
the  latter  ordered  it  to  be  paid  to  creditors  who  had  at- 
tached the  money  instead  of  to  the  Official  Assignee,  the 
High  Court  refused  to  interfere  under  those  powers, 
holding  that  the  remedy  open  to  the  assignee  was  a  suit 
for  an  Injunction  to  restrain  the  creditors  and  an  order 
for  an  Injunction  under  the  Civil  Procedure  Code.*^ 
A  Court  has  no  jurisdiction  to  issue  an  Injunction  to 
stay  waste,  damage  or  alienation  with  respect  to  proper- 
ty in  dispute  in  a  suit  pending  in  another,  even  though  it 
be  a  Subordinate,  Court.  If  the  suit  be  first  withdrawn 
from  such  last  mentioned  Court  to  the  first  Court,  the 
latter  may  then  issue  an  Injunction.^  Where  a  Court 
has  no  jurisdiction  to  make  an  order  of  Injunction, 
it  can  have    no    jurisdiction    to    modify    such  order.* 

Secondly^  the  appUcant  for  the  Injunction  must  allege 
that  the  property  in  dispute  in  the  suit  is  in  danger  of 
being  wasted,  damaged  or  alienated.  Accordingly  where 
the  applicant  made  no  such  allegation  but  merely  stated 


'  Mukrwnwuiitta  y.  Ahdoql   Sub-  (1869),  B.  c.  4  B.  L  R.,  A.  C,  72  n. 

bar,  17  W.  R.,  171  (1872).  *  Dhundiram  SatUutram  v.  Chan- 

'  In  the  matter  of  Mr.  A,  B.  Mitter,  danabai,  2  Bom.  H.  C.  R.,  96  (1805). 

OHicial    Aangfue,    12     W.    R..     103  *  lb. 
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that  the  defendant  wished  to  realize  the  debts  due  to  her 
by  bringing  actions  in  Court,  and  no  proof  whatever  was 
given  of  any  intention  to  waste,  damage  or  alienate,  an 
Injunction  which  had  been  granted  was  set  aside.'  Not 
only  must  there  be  an  allegation  but  proof  must  be 
given  by  afi&davit  or  otherwise  of  that  allegation  of 
danger  of  waste,  damage  or  alienation.'  Some  reason 
should  be  shown  why  the  property  to  which  the  plain- 
tiff lays  claim  should,  pending  the  dispute,  be  kept  from 
alienation.^ 

A  Court  having  jurisdiction  to  make  an  order  of  Injunc- 
tion should  not  do  so  without  some  evidence  that  the 
property  in  dispute  in  the  suit  is  in  danger  of  being 
wasted,  damaged  or  alienated  by  any  party  to  the  suit.* 
The  necessary  proof  may  be  afforded  by  the  admission 
of  the  defendant.  So,  where  it  was  admitted  by  the 
defendant  that  he  intended  to  take  away  the  money  in 
question  in  the  suit  (which  money  had  been  attached  by, 
and  was  in  deposit  with,  the  Magistrate)  for  the  purpose 
of  investing  it  in  trade;  the  Conxt held  that  this  admission 
was  sufficient  evidence  to  show  that  that  money  was  in 
danger  of  being  alienated  within  the  meaning  of  the  Code. 
If  the  suit  had  been  an  ordinary  suit  for  money,  the  case 
would  have  stood  on  quite  a  different  footing  ;  for  then 
it  would  not  have  been  a  suit  for  as  a  specific  property, 
and  consequently  no  question  as  to  whether  that  proper- 
ty was  in  danger  of  being  wasted  or  alienated  could  have 
arisen.  In  the  case  now  cited,  however,  the  subject- 
matter  of  contention  was  a  specific  sum  of  money  in  the 
custody  of   the    Magistrate ;    and    when  the  defendant 

•  Protmnno  Moyee  Dosset  v.   Wooma  '  Jdun  Mohinee  Doswe  v.  Ickamoytt 
Moyee  Doaau,  14  W.  R.,  409  (1870).          Dosaee,  13  W.  R.,  60  (1870). 

•  C5v.   Tr.  Code,   s.  492,  Proaunno  *  Dhundiram  Santukram  ▼.  Chanda- 
MoyuDostuv.  Wooma  Moyee  Do8«ee,       nabai,  2  Bora.  H.  G.  R.,  98  (1865). 
14  W.  R.,  409(1870). 
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admitted  that  he  intended  to  use  that  money  for  the 
purposes  of  trade,  that  admission  was  held  sufficient  to 
show  that  he  intended  to  alienate  it.  It  was  possible 
that  the  contemplated  trade  might  be  successful,  but 
it  was  also  under  the  circumstances  probable  that  it 
would  not  be  so,  and  that  the  money  in  suit  being  spent 
the  plaintiff  would  be  xmable  to  recoyer  that  specific 
object  for  which  it  had  been  brought.  If  the  plain- 
tiff ultimately  obtained  a  decree  for  this  sum  of  money 
and  the  defendant  was  allowed  to  take  it  away  in  the 
meantime  to  invest  it  in  trade,  the  decree,  so  far  as  this 
particular  item  of  property  was  concerned,  would  pro- 
bably be  unfrnctuose,  and  the  loss  likely  to  accrue  to  the 
defendant  by  its  being  retained  under  attachment  being 
comparatively  small  compared  with  the  difficulty  there 
might  be  in  realizing  the  sum  from  the  defendant,  if  once 
it  was  expended  for  any  purpose,  the  Court  upheld  the 
Injunction  which  had  been  granted  against  its  alienation.' 
Thirdly,  the  property  must  be  that  in  suit.  Where, 
however,  it  was  admitted  on  the  part  of  the  plaintiff 
that  one  of  the  defendants  was  equally  interested  with 
herself  in  the  subject  of  suit,  the  plaintiff's  own  case 
being  that  she  had  only  an  undivided  half-share  of  the 
property  in  question ;  it  was  held  that  to  issue  an  In- 
junction which  should  affect  an  undivided  half-share 
only  was  an  impossibility  ;  that  the  Injunction  must 
have  the  effect  of  infringing  the  right  of  property  of  the 
one  defendant,  who  was  admitted  by  the  plaintiff  to  be 
a  part-owner  with  her  ;  that  there  was  nothing  in  the 
case  to  warrant  so  extreme  a  step  as  that,  and  ther^"- 
fore  that  the  Injunction  which  had  been  granted  should 
be  dissolved.^ 

■  CMvck  Cimnder  Oooho  r.  Mohim  *  Mun  Mohinee    Dosset    v.    Icha- 

Ohwtder  Ohtm,  13  W.  R.,  95  (1870).  mayu  DoMee,  13  W.  R.,  00  (1870). 


20fS       INJUNCTIONS   AGAINST    ALIENATION    PENDENTE  LITE. 

Whether  a  Receiver  will  be  appointed  or  an  Injunc- 
tion granted  in  a  case  of  waste  or  alienation  will  depend 
upon  the  particular  facts  proved.  When  in  dealing 
with  the  question  raised  before  it,  the  Subordinate  Court 
seemed  to  have  been  of  opinion  that  the  plaintiffs  were 
entitled  to  have  a  Receiver  appointed,  if  it  appeared 
that  they  had  a  fair  question  to  raise,  and  if  there  was 
strong  ground  of  apprehension  that  the  property  in  dis- 
pute would  be  lost  or  wasted,  if  not  placed  in  the  hands 
of  a  Receiver  whom  it  accordingly  appointed  ;  it  was 
held  in  appeal  that  in  thus  dealing  with  the  matter,  the 
Lower  Court  had  faUen  into  an  error  ;  and  that  though 
it  would  no  doubt  have  been  right,  if  it  had  made  an 
order  for  an  Injunction,  the  distinction  which  exists  be- 
tween the  case  of  an  Injunction  and  Receiver  had  not 
been  kept  in  view.  That  distinction  is  that  whUe  in 
either  case  it  must  be  shown  that  the  property  should 
be  preserved  from  waste  or  alienation  in  the  former 
case  it  would  be  sufficient  if  it  be  shown  that  the  plain- 
tiff in  the  suit  has  a  fair  question  to  raise  as  to  the 
existence  of  the  right  alleged ;  while  in  the  latter  case  a 
good  ffimd  facie  title  has  to  be  made  out.'  The  Appel- 
late Court  accordingly  set  aside  the  order  for  the  ap- 
pointment of  a  Receiver  and  in  lieu  thereof  granted  a 
temporary  Injunction  in  the  terms  of  the  section  now 
considered. 

di^  ^"^'tion'^o/      ^^  ^^  *^^y  ®"^*  ^*  ^^  proved  by  affidavit  or  otherwise 
property  by     that  the  defendant  threatens,  or  is  about  to  remove  or 

the  defendant 

pendente  Me.  dispoflc  of  Aw  property  With  intent  to  defraud  his  credi- 
tors, the  Court  may,  by  order,  grant  a  temporary  Injunc- 
tion to  restrain  such  act  or  give  such  other  order  for  the 
purpose   of  staying    and   preventing    the    removal    or 

'  Ckandidai    Jha    t.    Padmanand      464,  AM  (1896),  dting  Kerr  oo  Re- 
Singh  BahadWt  L  L.  R.,  i2  Cal..  4A9,       oeiTen,  3-4 ;  Kerr  oo  InjiiBctioa,  10-11 
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disposition  of  the  property  as  the  Court  thinks  fit  or  refuse 
such  Injunction  or  other  order.^  This  provision  differs 
from  that  enacted  by  section  492,  clause  (a)  of  the  Code  in 
that  the  property  dealt  with  by  the  Injunction  is  not 
the  property  in  dispute  in  the  suit,  namely,  that  to 
which  both  parties  lay  claim  and  the  title  to  which  has 
to  be  decided,  but  is  property  the  title  to  which  is  admit* 
tedly  in  the  defendant,  and,  therefore,  not  in  dispute  in 
the  suit.  It  presupposes  a  general  intention  on  the  part 
of  the  defendant  to  defeat  and  defraud  his  creditors  and 
permits  of  an  Injunction  analogous  to  the  remedy  of 
attachment  before  judgment  provided  for  in  Chapter 
XXXIV  of  the  Code.'  The  ordinary  rule  is  that,  pend- 
ing a  suit  to  enforce  a  general  claim  against  a  person  there 
cannot  be  an  Injunction  to  restrain  him  from  parting  or 
dealing  with  his  property,  not  being  property  specifi* 
cally  in  dispute  in  the  suit.*  When,  however,  such 
intended  parting  and  dealing  with  property  is  not  done 
in  the  h&n^  fide  exercise  of  ownership,  but  with  an 
intent  to  defraud  persons,  who  being  creditors  of  the 
owner,  have  or  might  have  the  right  to  resort  to  such 
property  in  satisfaction  of  their  claim,  there  arises  in 
their  behalf  an  equity  to  restrain  such  threatened  deal- 
ing with  the  property  even  as  against  its  legal  owner. 
Both  an  attachment  under  section  483  of  the  Civil  Pro- 
cedure Code  and  Injunction  under  section  492,  clause  (6) 
have  as  their  subject-matter  not  the  property  in  suit,  but 
the  property  of  the  defendant;  therefore,  appUcationa 
under  these  sections  are  clearly  distinguishable  from 
an  application  for  an  Injunction  under  section  492, 
clause  (a)  against  the  waste,  damage  and  alienation  of 

1  ay.  Pr.  Coda.  s.  492,  el.  (6) ;  this  a  CoHeti,  op.  mt,  295. 

olaiiBe  was  first  addad  by  the  Code  of  'See    Bcbinton   ▼.    PieheHng,    16 

1877  (Aot  X  of  ISH).  Ch.  D.»  606. 
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pmpeity  which  is  in  dispnte  in  the  suit.  And  as 
a^lications  under  section  483  and  section  492,  clause  (fr) 
we  both  distinguishable  from  an  application  under  section 
4Sa»  clause  (a),  so  also,  applications  under  section  483  and 
•ection  492,  clause  (h)  respectively,  are  clearly  distinguish- 
able from  each  other.  Section  483  is  applicable  only  to 
cases  where  it  is  probable  that  the  defendant  is  about 
to  make  away  with  his  property  so  as  to  make  it 
impossible  for  the  plaintiff  to  execute  any  possible 
decree  against  him,  and  empowers  the  Court  in  such 
a  case  to  make  an  order  calling  upon  the  defendant  for 
security,  and  in  default,  thereof,  to  attach  the  property. 
It  has  no  application  where  the  property  is  the  property 
m  $uii  which  must,  if  necessary,  be  followed  under  the 
provisions  of  section  492,  clause  (a).  The  latter  section 
i^pUes  to  a  case  where  it  is  shown  to  the  satisfaction 
of  the  Court  that  the  defendant  in  possession  is  likely 
to  damage  and  make  away  with  any  property  in 
dispute  in  the  suit,  and  empowers  the  Court  in 
such  a  case  to  issue  an  Injunction  to  the  defendant  to 
refrain  from  the  particular  act  complained  ot}  But 
Ihouffh  section  483  and  section  492,  clause  (a),  have  both 
this  in  common  that  the  property  to  be  dealt  with  by 
the  Court  is  not  that  in  dispute  in  the  suit,  the  M- 
lowing  important  differences  exist  between  these  sec- 
tioDS.  In  the  first  place,  the  property  is  actually  at- 
tached in  the  one  case,  while  in  the  other  the  property  is 
Ml  in  the  owner's  hands  subject  only  to  the  prohibition 
«qoined  by  the  Injunction.  Secondly,  the  provMi<ms 
m  to  attachment  are  generally  limited  to  property  suffi- 
<Mat  to  satisfy  the  decree,  which  may  be  passed  in  tlie 
^Is  io  which  the  application  for  attachment  is  made. 

m  Qmm    ▼.    Okibpenad  Oesrfe,  6  W.  R.,  Mho.,  1  (180O\ 
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Thirdly,  there  can  be  no  attachment  where  the  pro- 
perty is  beyond  the  jurisdiction  of  the  Court  in  which 
the  suit  is  pending.'  Whereas  an  Injunction,  in  so  far 
as  its  action  is  in  personam,  is  not  so  limited.  Lastly, 
any  private  alienation  made  subsequent  to  attachment 
is  null  and  void ;  but  such  is  not  the  case  with  aliena- 
tions made  subsequent  to  the  issue  of  an  Injunction  either 
under  clauses  (a)  or  (6)  of  section  492  of  the  Civil  Pro- 
cedure Code.* 
§    51. — An  appeal  lies  from  an  order  passed  either  Apoe^i  from 

.  «       4^    1     aueih  Injiino- 

under  clause  (a)  or  clause  (b)  of  section  492  of  the  Code  tioiu. 
of  Civil  Procedure  dealt  with  in  this  Chapter.* 

*  See  O'Kinealy's  Civ.  Pr.  Code,  proved  do  not  appear  to  have  war- 
4th  ed.,  p.  44(1,  and  case^  there  ranted  the  order.  That  clanse  re- 
cited, qoiren  not  only  proof  of  attempted 

'  75.,  p.  448,  and  caie^  there  cited.  alienation,  but  of  intent  to  defraud. 

*  ▼.  ante,  p.  77,  DtAi  and  London  The  High  Court  appears  to  have  con- 
Bank  v.  Ramnarafn,  L  L.  R.,  9  Ml.,  sidored  that  the  Injunction  was  not 
497,  499  (1887).  [In  this  case  the  legally  issned,  but  disposed  of  the 
Lower    Court    issued    an  Injunction  ca.^e  upon  another  point. 

nador  s.  492,  cl.   (6),  but  the  (btU  ^  Civ.  Pr.  Code,  s.  688,  d.  (24). 
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Injunctions  in  thk  casb  of  obligations  arising  from 
Contract,  Transfer  of  Property,  or  Trust. 


$  09.  COHTBACTS,  TbaNSFBBS     OF 

Pbofbbtt,  akd  Trusts  : 
(i)    Law  in  India  relating  thereto; 
(ii)    and  the  relief  applieable  in 
respect  thereof. 
I  63.    Rbukf  by  Injunction  : 
(i)    Temporary, 
(ii)    Perpetual, 
(iii)    Mandatory. 
{  54.    RiUBt  BT  Damaobs. 
§  66.    Oobditionb  itpon  whioh  In. 
JiTvonoNS  nr  oasbs  or  Con. 

TBAOT  WILL  BB  OBANTBD  : 

(i)    Jurisdiction; 
(ii)    The  agreement  must  consti* 
tnte  a  contract  : 
(a)  Void  agreements; 
(6)  Voidable  agreements, 
(iii)    Saoh  eontraots  most  not  be 
one,    the    performance    of 
whioh  would    not  be  spe- 
cially enforced : 

(a)  Contracts  whioh  cannot  be 

specifically  enforced  ; 

(b)  No  Injunction  will  be  grant- 

ed   in     respect    of    the 
breach  of  such  contracts ; 

(c)  Except  in  certain  cases    of 

negative  agreements  coup- 
led with  afflrmatiTe  agree- 
ments not  specifically  foroe- 
»Ms. 
(iv)  TVe  operation  of  the  law 
lelaling  to  the  registration 
qI  dooumeoti  must  not  be 
afleel^ 


§  56.    Vabibtibs  of  Covenants: 
(i)    Affirmative, 
(ii)    Negative. 

(iii)    Affirmative  coupled  with  ne- 
gative. 
S  67.    Spbcifig     Pkrfobmance     of 
Affirmative     Agreembnts. 
§  58.    Injunctions  in  aid  of  and 

ANCILLARY        TO         SfECIFIO 

Perforkanob: 
I  59.    Injunctions  to  rbstrain  the 

BREACH  OF  NbqATIVB  AoRBB> 

MENTS. 

I  60.    In  the  case  of  obuoations 
ARISING   IN    Contract    tee 
Court  will  bb  guided  by 
thb  rules   and  provisions 
relating  to  8fb0ifi0  per- 
formance : 
(i)    Cases  in  which  specific  per- 
formance is  enforceable ; 
(ii)    Contracts  of  which  the  sub- 
ject has  partially  ceased  ta 
exist; 
(iii)    Specific  performance  of  part 
of  contract: 
(a)    where    part  unperformed  is 

small; 
(6)    where   part   unperformed  is 

large; 
(e)    independent    part    of  con* 
tract; 
(iv)    liquidation  of  damages  is  not 
a  bar  to  spedfio  perform- 
ance; 
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<v)    Of    the    discretion    of    the       {61.   iNJUircnoss  nr  cebtaih  fabti- 

Court :  CXJLAR     CA8K8  OF     COVTRACT 

(a)    Belay  ;  or  Tbaitstbb  op  Pbopkktt  : 

(6)  Unfair  advantage;  (i)    In jnnctiona between  partners 

CaUianji  Harjivan  v.  Narti  (a)    Without  a  view  to  diMo- 

Trieum  ;  lution ; 

(e)    Hardship;  (h)    Pending   and  after   disso- 

{d)    Partial   performance  ;  lution  ; 

tvi)    For  whom  contracts  may  be  (ii)    Injunctions  against  companies 

specifically  enforced;  (iii)     Injunctions     against     Clubs 

<vii)    For  whom  contracts  cannot  Societies,  ftc.  ; 

be  specifically  enforced :  (iv)     Injunctions  between  mortga- 

(a)     Personal  bars  to  the  relief ;  gor    and    mortgagee  ; 

(6)    Contract   to  sell  property  (v)     Injunctions    between    lessor 

by  one  who  has  no  title  or  and  lessee, 
is  a  voluntary  settler  ;                  S  62.  InjuivctionS  in  cases  of  Trust 

{viii)     Non -enforcement  except  with  or  other  fiduciary  bbla- 

variation  ;  Tion  : 

(ix)     Against  whom  contra  ts  may  (i)     Injunctions  against  trustees; 

be  specifically  enforced  ;  (ii)    Injunctions  against  executors; 

ix)    Against  whom  contracts  can-  (Hi)     Injunctions  against   corpora- 

not  be  specifically  enforced.  tions. 

§  52.    Every  promise  and  every  set  of  promises  form-  contnoti, 
ing  the  consideration  for  each  other  is  an  agreement ;  and  Property!  and 
an  agreement  enforceable  bylaw  is  a  "contract."'    **Trans-  ^™***' 
fer  of  property"  within  the  meaning  of  the  Act  dealing 
with  the  same^  (which  regulates  the  transfer  of  property 
from  one  Uving  hand  to  another  as  the  Indian  Succession 
Act^  regulates  its  transmission  after  the  owner's  death) 
means  an  act  by  which  a  living  person  conveys  property, 
in  present  or  in  future,  to  one  or  more  other  living  persons, 
or  to  himself  and  one  or  more  other  living  persons  and 
to  * 'transfer  property"  is  to  perform  such  act.*    A  trust 
is  created  by  the  declaration  of   the  author  of  the  trust 
or  by  a  transfer  by  bim  of  the  trust-property  to  another 
as  the  trustee  thereof.*     The  English  law  of  trusta  which 
is  applicable  to  persons  governed  by  English  law  in  those 


>  See  Act  IX  of  1872,  s.  2,  (e),  (A).  Acts  V  of  1881  (Probate  and  Adminls- 

*  Act  IV  of  1882.  tration)andXXIofl870(Hindu Wills). 

"  Act  X  oi   1866  ;  as  to  cases  in  «  See  Act  IV  of  1882.  s.  6. 

which  that  Act  does  not  apply  ;  see  •  See  Act  II  of  1882. 
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parts  of   India  to  which  the  Indian  Trusts  Act  does  not 
extend  recognises  two  estates  or  interests  in  the  subject- 
matter  of  the  trust,  namely,  the  'Megal"  estate  of  the 
trustee  and  the  '^equitable"  estate  of  the  beneficiary  or 
cestui  que  trust    According  to  that  law  there  may  there, 
fore  be  two  persons  holding  different  estates  in  the  same 
property.^    But  trusts  in  the  sense  of  confidences  to  the 
existence  of  which  a  ''legal"  and  an  ''equitable"  estate 
are  necessary  are  unknown  to  Hindu  and  Mahommedan 
law.*    Trusts  however  in  the  wider  sense  of  the  word,  that 
is  to  say,  obligations  annexed  to  the  ownership  of  property 
which  arise  out  of  a  confidence  reposed  in,  and  accepted 
by,  the  owner  for  the  benefit  of  another,  are  constantly 
created  by  the  natives  of  India  and  are  frequently  enforced 
by  the  Courts.    Trusts  of  various  kinds  have  been  recog- 
nised and  acted  upon  in  India  in  many  cases.^    So  also  in 
the  territories  to  which  the  Indian  Trusts  Act  extends,  a 
*' trust"  is  an  obligation  annexed  to  the  ownership  of 
property  and  arising  out  of  a  confidence  reposed  in,  and 
accepted  by,  the  owner,  or  declared  and  accepted  by  him 
for  the  benefit  of  another,  or  of  another  and  the  owner.^ 
(t)  Law  in  The  law  of  contract  is  largely,  though  not  exhaustively, 

th^to'*^***"*^  dealt  with  by  the  Indian  Contract  Act.^  It  does  not  pro- 
fess to  be  a  complete  Code  dealing  with  the  law  relating 
to  contracts.  It  purports  to  do  no  more  than  to  define 
and  amend  certain  parts  of  that  law,  and  there  is  nothing 
to  show  that  the  Legislature  intended  to  deal  exhaustively 

i  See   Agnew's  Law  of    Trnstt  in  R.,  369  ( 1872) ;  Oaxeit€  of  India,  No7> 

British  India  (1882),  p.  8  ;  Spencers  13,  1880. 

Equity,  875.  ^  See  Act  II  of  1882,  8.  3  ;  see  aUo 

*  Kuman     Asima    Krishna    Deb  Act  I  of  1877,  «.  3. 

T.  KufMwa  Kumara  Krishna  Deb,  2  •  Act  IX    of    1872  ei  tends  to  th& 

B.  L  R.,  O.  C,  36  (1868);  8ree  Kriah-  whole  of  British  India,  and  is  applica- 
nasami  Dasi  v.  Ananda  KriAna  Bow,  ble  In  all  ConrU  and  to  people  of  alt 
4  B.  L.  B.,  O.  C,  231.  278  (1869).  races  within    the   British  territories. 

*  Tagore  y.  Tagore,  4  B.  L.  R«,  0.  Madhub  Chunder  Poramaniek  ▼.  Baj^ 

C,  34  (1869) ;  8.  C  in  appeal,  18  W.       coomar  Does,  14  B.  L.  B.,  76  (1874). 
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with  any  particular  chapter  or  sub-division  of  the  law 
.elating  to  contracts.'  It  treats  of  certain  g^eral  rulea 
applying  to  all  contracts  and  of  certain  particular  forms  of 
contract  such  as  the  sale  of  goods,'  indemnity  and 
guarantee,'  bailment,* agency ' and  partnership*^  other  than 
extraordinary  partnership^  the  subject-matter  of  the 
Indian  Companies'  Act.^  It  does  not  affect  the  provisiona 
of  any  Statute,  Act,  or  Regulation  not  thereby  expressly 
repealed,^  nor  any  usage  or  custom  of  trade,  nor  any 
incident  of  any  contract,  not  inconsistent  with  the  provi- 
sions of  the  Act.'"  The  Act  does  not  treat  at  all  of  certain 
forms  of  Contract  the  substantive  law  relating  to  which 
must  be  sought  for  either  in  special  enactments  passed 
prior  or  subsequent  to  the  Act,  or  in  English  text-books.*' 


•  TKt  Jrrawaddy  FloHUa-  Co.  ▼. 
Bh%gu>anda*^  I.  L.  R.,  18  Cat.,  620, 
an,  629(1891)  ;  the  Act  purporto  to 
be  only  a  partial  •measure  :  Motkoora 
Kant  8kaw  ▼.  The  India  Oeneral  SUam 
NamgaHon  Compcuy,  L  L.  R.,  10  Cal., 
184  (1883) ;  Kuverji  TuUidas  v.  Tkt 
Onat  Indian  Peninsula  Railway  Cam- 
fOMy.  L  L.  R..  3  Bora.,  113  (1878). 
It  OMi  hardly  be  called  a  complete 
Code,  but  it  may  be  taken  as  a  kind  of 
•ummary  d  the  main  principles  which 
gorem  contracts.  Kandhiya  Lai  ▼. 
Ckandtr,   L  L.     R.,  7  All.,  313,  321 

(18M). 

•  Act  IX  of  1872.  Ch.  VJI. 

•  /6.,  Ch.  vni. 

•  /6.,  Ch.  IX. 
»  /6.,  cau  X. 

•  /*.,  Ch.  XL 
f  A.,  s.  966 

•  Act  VI  of  1882. 

•  See  Acts  XXXII  of  1839  (Inter- 
est) ;  XXVIIl'  of  1855  ;  XIV  of  1870 
(Usury) ;  IX  of  18M  (Bills  of  Lad. 
ing) ;  Merohaat  Shipping  Act,  1854  ; 
AetsI  of  1809  ;  V  of  1883  (Seamen' s 
Ooatraets)  ;  XIII  of  1859  (Breaches  of 


Contract  by  Artificers  and  others ;  a^ 
to  criminal  breaches  of  contract,  see 
Penal  Code,  Ch.  XIX) ;  III  of  1866- 
(0>mmoii  Carriers)  ;  Acts  V  of  1866, 
Mad.  C,  VI  of  1865,  B.  C.  (ContracU 
for  Labour)  and  others. 

'*  e.  9.,  pre-emption,  maritime  law  as 
to  bottomry,  salvage,  etc.  ;  attorney's 
lien  (In  the  matter  of  McKorUndaU^ 
1.  L.  R.,  6CaL,  1  (1880) ;  rules  of  Hindu 
law  not  affected  by  the  Contract  or 
other  Ast  {Nobin  Chunder  Banntrite 
▼.  Romesh  Chunder  Ohoee,  I.  L.  R., 
UCal.,  781  (1887),  the  common  law 
relating  to  earrien  {Motkoora  Kant 
Shaw  y.  The  India  Oeneral  Steam 
NavigaHcn  Company^  I.  L.  R.,  10- 
Cal.,  166  (1883);  7i«  Irrawaddy  Fh- 
tilla  Co,  V.  Bhugwan  Lkie,  L  L.  R.^ 
18  Cal.,  620  (1891);  customs  and  usages 
regarding  negotiable  instnuueiiti,  ete. 

*'  Such  as  insurance,  shipping  and 
carriers*  contracts,  negotiable  ins- 
truments and  others.  See  as  to  sub- 
sequent Acts,  XXVI  of  1881  (Nego- 
tiable Instruments),  XXI  of  1883- 
(Contracts  with  Emigrants),  IX  of 
1890(Carrieni  by  Railway),  and  others. 
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The  law  relating  to  relief  in  the  case  of  contracts  is 
<K>ntained  in  the  Contract  Act,  in  portions  of  the  Civil 
Procedure  Code,  and  in  the  provisions  of  the  Specific  Re- 
lief Act  dealing  with  Injunction  and  Specific  Performance.* 
As  to  that  part  of  the  law  of  contract  which  is  contained 
^n  the  Contract  Act  the  English  and  Indian  law  are  sub- 
stantially the  same.  In  some  respects,  however,  the  Con- 
tract Act  establishes  different  rule  from  that  which  pre- 
vails in  England,  and  in  construing  it  the  Courts  must  not 
adopt  as  a  rule  of  construction  that  it  was  intended  to 
make  the  contract  law  of  India  the  same  as  the  law  of 
England,  but  must  look  at  the  words  of  the  law  and  gather 
from  them,  as  well  as  they  can,  what  was  the  intention  of 
the  Legislature.^ 

The  Transfer  of  Property  Act  of  1882'  deals  with  trans- 
fers of  property,  but,  save  as  provided  by  section  57  and 
Chapter  lY,  does  not  affect  transfers  by  operation  of  law 
or  by,  or  in  execution  of,  a  decree  or  order  of  a  Court 
of  competent  jurisdiction,  and  nothing  contained  in  the 
second  chapter  of  that  Act  affects  any  rule  of  Hindu, 
Mahommedan  or  Buddhist  law.  The  chapters  and 
sections  relating  to  contracts  are  to  be  taken  as  part  of  the 
Indian  Contract  Act  as  those  which  relate  to  registration 
are  to  be  read  as  supplemental  to  the  Registration 
Act  of  1877.  The  Act  after  first  dealing  with  the 
general  principles  relating  to  the  transfer  of  property, 
whether  moveable  or  immove  able  by  act  of  parties, 
treats  in  particular  of  sales  of  immoveable  property,^ 
mortgages  of,     and  charges  upon  immoveable   property,^ 

*  T.  po$L  tracts  under  real  and  simple  contracts. 

«  arunw)od  A  Co,  v.  HolquetU,  12  '  Act  TV  of   1882,  amended  by  Act 

VL  U  Hm  42.  46  (1873);  8.  a.  20  W.  R.,  Ill  of  1885. 

4ir7«    Thus  in  India  there  is  no  St«.  *  lb,,  Ch.  III. 

Wtt"  i4  Frauds  affecting  questions  of  *  /6.,    Ch.     IV.  No    provision      i< 

wuinbcl    and    no    distinction    as    to  made  in  thii!  Act  or  in  the  Contract 

).»rv«^   «4  ccttsideration   between   con*  Act  with  regard  to  mortgages  or  hypo- 


I 


INJUNCTIONS   IN   THK   CASE   OF  CONTRACT,  217 

leases,'  exchanges,'  gifts^  and  transfer  of  choseS'tn-action 
or  actionable  claims.^ 

The  Law  of  Trusts  for  the  territories  to  which  the  Indian 
Trusts  Act^  extends^  is  mainly  contained  in  that  Act. 
With  some  exceptions  the  law  therein  contained  is 
substantially  the  same  as  that  which  is  now  administered 
by  English  Courts  and  (under  the  name  of  '^justice 
equity  and  good  conscience")  by  the  Indian  Courts  in 
those  territories  to  which  the  Act  does  not  extend. 
Nothing  however  in  the  Act  contained  affects  the  rules 
of  Mahommedan  law  as  to  waqfy  or  the  mutual  relations 
of  the  members  of  an  imdivided  family  as  deter- 
mined by  any  customary  or  personal  law,  or  applies 
to  public  or  private  religious  or  charitable  endow- 
ments, or  to  trusts  to  distribute  prizes  taken  in  was 
among  the  captors.  Portions  of  the  law  relating  to  trusts 
are  also  contained  in  the  Specific  Relief  Act,^  the  Code  of 
Civil  Procedure,'  the  Limitation  Act,^  the  Official  Trustees 
Act,  "  the  Mortgagees  and  Trustees' Act,*'  the  Trustees  and 
Mortgagees'    Powers   Act,^*  the  Literary,  Scientific,  and 

thecations  of  moveable  property,  and  *  Act  I  of  1877,  s.  3  ;  Part  II,  Oh. 

there  is  no  enactment  in  this  country  1.,    bb.  10,  11  (a),  12  (a),     21   (e),  42 

analogous  to  the  English  Bills  of  Sale  {expin,),   43,  64    (a),  66  (»).     Act  n 

Acta ;  see  also  as  to  mortgages.  Acts  of  1882  repeals  the  first  illustration  in 

XXVII  and  XXVIII  of  186«.  a,  12. 
1  76.,  Ch.  V.  t  Act    XIV    of   1882,  bs.     16.    16. 

•  76..  Ch.  VI.  437,  602,  539. 

■  76.,  Ch.  VII.  This  chapter   saves  •  Act  XV  of  1877,  ss     3,  10;  Arts. 

donaiiones  jnortis  eausd  (as  to  which  98,  100,  133,  134. 

aee  Act  X  of  1866.  b.  178)  and  rules  i«  Act  XVII  of  1864. 

of  MahommedanB,    Hindu  and   Bud-  n  Act    XXVII    of    1866,    consoli- 

dhist  law.  dating    and    amending  the    laws    re- 

76.,  Ch.  Vin.  lating  to  the  conveyance  and  transfer 

•  Act  II  of  1882.  See  Agnew's  of  property  vested  in  mortgages  and 
Uwof  Trusts    in  British  India (1882).  trustees  in  cases  to  which  English  law 

•  The    Act  extends   in     the     fint  is  applicable. 

iDnUnoe  to   the    Madras    Presidency,  i«  Act  XXVIII  of  1866,  an  Act  to 

the   North-Westaii  Proyinoes,    Pun-  give  trustees,  mortgagees  and  others 

jab,  Ondh,  Central  Provinces,    Cooig  in  cases  to  which  English  law  is  appU- 

and  Assam.  cable,  certain  powers  now  commonly 
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Charitable  Societies'  Act,'  the  Statute  of  Frauds/  the  Reli- 
gious Endowments  Act,"  the  Religious  Societies'  Act/  and 
the  Penal  Code.* 
(fti)  and  the  re-     The  Ordinary  remedy  for  the  breach  of  any  contract  is 

Uef  applioable       ,  ,     "^  ..         *  i  , 

in  r  ei  p  e  c  t  the  grant  of  compensation  for  any  loss  or  damage  caused 
by  such  breach.^  A  person  who  rightfully  rescinds  a 
contract  is  also  entitled  to  compensation.^  The  extra- 
ordinary remedies  available  are  Specific  Performance/ 
Rectification/  Rescission/^  Cancellation,  ''Appointment  of 
Receivers^'  and  Injunction/'  Any  person  suing  for  the 
specific  performance  of  a  contract  may  also  ask  for 
compensation  for  its  breach  either  in  addition  to,  or  in 
substitution  for,  such  performance.  If  in  any  such  suit 
the  Court  decides  that  specific  performance  ought  not  to 
be  granted,  but  that  there  is  a  contract  between  the 
parties  which  has  been  broken  by  the  defendant  and 
that  the  plaintiff  is  entitled  to  compensation  for  that 
breach,  it  shall  award  him  compensation  accordingly.  ^ 
Compensation  awarded  under  the  section  now  cited  m^y 
be  assessed   in    such    manner  as  the  Court  may  direct 

inserted    in    sectiements,    mortgages  *  Ss.  406—409. 

and  wills,  and  to  amend  the  law  of  •  Act  IX  of  1872.  ss.  73,  74. 

property    and    relieve     trustees.     In  ^  /&.,  s.  76. 

those  parts  of  India  to  which  Act  II  •  Act  I    of  1877,  Ch.  II.  Except 

of  1882  extends,  ss.  2—6,  82—37*  and  where  otherwise    expressly    enaoted 

the  portions  of  ss.  30  and  43  dealing  nothing  in    the   Specific    Relief   Act 

with  trusts  are  repealed  ;  but  Act  II  shall    be    deemed    to     depriTo    any 

of  1882  embodies  and   re-enaots  the  person  of  any   right    to  relief  other 

substance  of  ss.  2,  3,  6,  32.  33,  36,  37,  than  Specific  Performance  (»&.,  s,  4), 

and  those   portions  of  ss.  39  and  43  but     the    dismissal     of    a    suit   for 

dealing  with  trusts.  apocifio   performance    bars  a  suit  for 

1  Act  XXI  of  1860.  damages  (tft.,  s.  29). 

•  29  Car.  II,  c.  3,  ss.  7—11,  relating  •  75.,  Ch.  III. 

to  declarations    of    trust,    resulting  i>  /6.,  Ch.  IV. 

trusts,  transfer  of  imats,  and  cestui  u  /ft.,  Ch.  V. 

que  truH  are  in  force  only  in  the  Pre-  i*/fr.,  Ch.  VII ;  av.  Pr.  Coda,  Ou 

sideiioy-towna  of  Caleutta  and  Bom-  XXXVL 
bay.  '*    Act  I  of  1877.  Ghapton,  XX 

:s  Aot  XX  U  1863.  4Dd  X  ;  Ut.  Pr.  Cod^i  Ch«  XXXV. 

«  Act  I  of  188a  i^  Aet  I  of  1877,  s.  19. 
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The  circumstance  that  the  contract  has  become  incap- 
able of  specific  performance  does  not  preclude  the 
Court  from  exercising  the  jurisdiction  conferred  by  this 
section,'  The  dismissal  of  a  suit  for  specific  performance 
of  a  contract  or  part  thereof  will  bar  the  plaintiff's 
right  to  sue  for  compensation  for  the  breach  of  such  con- 
tract or  part  as  the  case  may  be.^  Liquidation  of  dam- 
ages is  not  a  bar  to  specific  performance/ 

Similarly  in  the  case  of  agreements  to  transfer  property 
the  remedy  lies  either  in  damages  or  specific  performance. 
Instruments  of  transfer  may  also  be  rectified  or  cancelled, 
and  protection  may  be  given  to  rights  of  property  by  the 
appointment  of  a  Receiver  or  the  issue  of  an  Injunction. 
A  person  entitled  to  the  possession  of  specific  property, 
moveable  or  immoveable,  may  sue  to  recover  the  same;* 
and  any  person  entitled  to  any  right  as  to  any  property 
may  institute  a  suit  to  obtain  a  decree  declaratory  of  such 
right.  ^  In  the  case  of  mortgages  the  mortgagor  may 
sue  for  redemption  and  the  mortgagee  for  sale  or 
foreclosure.* 

In  the  case  of  trusts  a  trustee  who  commits  a  breach  of 
trust  is  liable  to'make  good  the  loss  which  the  trust-pro- 
perty or  the  beneficiary  has  thereby  sustained.^  The 
beneficiary  has  a  right  that  his  trustee  shall  be  compelled 
to  perform  any  particular  act  of  his  duty  as  such  and  re- 
strained by  Injunction  from  conmiitting  any  contemplated 
or  probable  breach  of  trust.^    He  may  follow  the  trust- 

•  lb,  VIIL 

•  Ih„  s.  29.  *  Aot  11  of  1882,  as.  23—30.  33;  as 
'  lb.,  8.  20.  to  liability  of  beneficiary  joining  in 
«  Aot  I  of  1877,  Pftit  II,  Ch.  I.  bi9Mh  of  trwt,  t6.,  s.  68. 

•  /».,  Ch.  VL  •  Aet  U  of  1882,  s.  81.  (Act  I  of 

•  Act  IV  of  1882,  QuIV  as  to  Mies  i877,  m,  64  (a)  [Injunction],  12  (a> 
and  ezchangea,  ib,,  Gh.  lU,  s.  120  ;  Specifio  Performanoe],)  Chapters  II, 
Leases,  Ch.  IV  ;  Gifts,  Ch.  VII  ;  IX  and  X  fosnm ;  Qt.  Pr.  Code.. 
Transfer  of    AetionaUe    Oatms.  Ch.  Ch  XXXV. 
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property,*  and  institute  a  suit  for  a  declaration  of  his  right,* 
and  the  trustee,  if  dispossessed  of  the  trust- property,  may 
sue  to  recover  the  same.'  The  Court  will  also  in  proper 
cases  dispossess  a  trustee  of  the  trust-estate  by  appoint- 
ing a  Receiver  of  the  trust- property.* 

Of  the  abovementioned  forms  of  relief  only  those  by 
Injunction  and  Receiver  are  directly  dealt  with  in  the  fol- 
lowing pages  though  incidental  reference  is  also  made  to 
relief  by  Specific  Performance,  since  the  rules  touching 
this  remedy  govern  also  the  issue  of  Injunctions  in  cases  of 
breach  of  contract.* 

Injimctions  in  respect  of  torts  to  property  other  than 
breaches  of  trust  are  dealt  with  in  subsequent  Chapters. 
ReUef  by  &  53.    The  Court  will  often  interfere  by  Injunction  to 

Injunotion.  **  ,  .    i      .  r 

prevent  the  violation  of  contracts  and  to  compel  parties 
to  perform  their  covenants  and  agreements.  In  the  case 
of  the  breach  of  an  obligation  arising  from  contract  or 
trust,  an  Injunction,  temporary  or  perpetual,  mandatory 
or  otherwise,  may  be  granted. 
<»)  Temporary.  In  any  suit  for  restraining  the  defendant  from  commit- 
ing  a  breach  of  contract  or  other  injury  (such  as  a  breach 
of  trust)  whether  compensation  be  claimed  in  the  suit  or 
not,  the  plaintiff  may,  at  any  time  after  the  commence- 
ment of  the  suit,  and  either  before  or  after  judgment,  apply 
to  the  Court  for  a  temporary  Injunction  to  restrain  the 
defendant  from  committing  the  breach  of  contract  or  in- 
jury complained  of,  or  any  breach  of  contract  or  injury  of 
a  like  kind  arising  out  of  the  same  contract  or  relating  to 
the  same  property  or  right.     The  Court  may  by  order 


'  Act  II  of  1882»  SB.  63,  64,  et 
seq,,  B.  06  and  Ch.  VI  pcuMtn.  See 
Act  XV  of  1877  (Limitalion),  b.  10. 

•  Act  I  of  1877,  8.  42. 

•  lb..  Part  II,  Ch.I ;  see  farther  as 
to  the  rights  and  powers  of  tmstees, 


Act  II  of  1882,  SB.  31—46. 

•  av.  Pr.  Code,  Ch.  XXXVI; 
Act  I  of  1877,  Ch.  VII ;  as  to  suits 
relating  to  public  charities,  see  Civ. 
Pr.  Code,  s.  639. 

•  Act  I  of  1877,  s.  64. 
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grant  such  Injunction  on  such  terms  as  to  the  duration 
of  the  Injunction  keeping  an  account,  giving  security  or 
otherwise  as  the  Court  thinks  fit,  or  refuse  the  same.^ 

Where  any  property  in  dispute  in  a  suit  is  in  danger  of 
being  wasted,  damaged,  or  alienated  by  any  party  to  the 
suit,  the  Court  may  by  order  grant  a  temporary  Injunction 
to  restrain  such  act,  or  give  such  other  order  for  the  pur" 
pose  of  staying  and  preventing  the  wasting,  damaging  or 
alienation  as  the  Court  thinks  fit,  or  refuse  such  Injunction 
or  other  order/  In  case  of  disobedience  an  Injunction 
granted  may  be  enforced  by  the  imprisonment  of  the 
defendant  for  a  term  not  exceeding  six  months,  or  the 
attachment  of  his  property  or  both.  But  no  such  attach- 
ment shall  remain  in  force  for  more  than  one  year,  at  the 
end  of  which  time,  if  the  defendant  has  not  obeyed  the 
Injunction,  the  property  attached  may  be  sold,  and  out  of 
the  proceeds  the  Court  may  award  to  the  plaintiff  such 
compensation  as  it  thinks  fit,  and  may  pay  the  balance,  if 
any,  to  the  defendant.^ 

The  words  of  the  Code  will  enable  the  Courts  to  cast 
their  orders  in  a  mandatory  form,  if  the  circumstances  of 
the  case  so  require  it. 

Subject  to  the  other  provisions  contained  in  or  referred  (••)  Perpetual, 
to  by  Chapter  X  of  the  Specific  Belief  Act,  a  perpetual 
Injunction  may  be  granted  to  prevent  the  breach  of  an 
obligation,  existing  in  favour  of  the  applicant,  whether 
expressly  or  by  implication.  When  such  obligation  arises 
from  contract  the  Courts  are  required  to  guide  themselves 
by  the  rules  and  provisions  contained  in  Chapter  II  of  the 
Act  relating  to  the  subject  of  specific  performance.^    The 

>  Civ.  Pr.  Godo,  s.  403.  there  referred  to,  that  a   breach  of 

*  lb.,  8.  402.  ooYenant    is   in   itself    apart    from 

'  lb.,  8.  403.  damage    a  Rroond    for    Injunotion, 

^  Act  I  of  1877*  8.  54  ;    see  Kerr.  seems  not  to  be  law  in  this  coimtrj ; 

Inj.,  480^   481.    The   rule,  howeyer,  t.  potL 
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ooDtract  may  be  eiipressedor  it  may  be  implied.^  Of  the 
illustrations  to  section  51  of  the  Specific  Relief  Act  dealing 
with  the  issue  of  perpetual  Injunctions,  Illustrations  (a), 
(;),  (k),  (2),  are  purely  cases  of  contract.'^  Provision  is  also 
made  for  the  issue  of  an  Injunction  in  the  case  of  a  breach 
of  trust.  When  the  defendant  invades  or  threatens  to 
invade  the  plaintiff  s  right  to,  or  enjoyment  of,  property, 
the  Court  may  grant  a  perpetual  Injunction  where  the 
defendant  is  trustee  of  the  property  for  the  plaintifF.'  Of 
the  illustrations  to  the  abovementioned  section  those  let- 
tered (b)—  (i)  are  examples  of  breaches  of  duty  arising  out 
of  contract  or  trust,  being  breaches  of  trust  or  other  ^du- 
ciary  relation.* 

A  perpetual  Injunction  being  in  substance  a  decree,  such 
an  Injtmction  in  the  case  of  contract  or  trust  should  be 
enforced  by  the  e?cecution  of  the  decree  by  which  it  is 
given.' 
lu'OHandA-  When,  to  prevent  the  breach  of  an  obligation  arising 
from  contract,  trust,  or  otherwise,  it  is  necessary  to  com- 
pel the  performance  of  certain  acts  which  the  Court  is  cap- 
able of  enforcing,  the  Court  may,  in  its  discretion,  grant 
a  perpetual  Injunction  to  prevent  the  breach  complained 
of,  and  also  to  compel  performance  of  the  requisite  acts.^ 
The  Court  may  also,  if  the  circimistances  so  require  it. 
grant  a  temporary  In]  unction  in  the  mandat.ory  form.^ 
The  mode  of  enforcement  of  a  mandatory  Injunction 
depend  upon  its  nature  as  being  either  temporary  or  perpe- 
tual.   A  mandatory  injunction  may  be  granted  to  restrain 


1  /&.,  iUvHt  (k)  V.  potL  19  AU.,  08  (1890)  ;  see  Civ.  K.  Code. 

•  Collett,  op.  dL,  378  ;  Neleon,  op,  ■.  260,  ft  ante,  p.  77. 
Ml..  281.  •  Act  I  of  1877,  a.  6& 

•  Act  I  of  1877.  9.  64  (a).  v  Qy.  Pr.  Code,  la.  402,  498.   by 

•  OoUeit,  op,  eiUt  278 ;  NelMn,  op,  which    the  form    of    tlie   order    or 
^,  28l«  Injunodoii  it  left  to  the  diMi«tlon 

•  Jatcaki  t.  H,  A.  EmiU,    I.  U  R..  oi  tho  Coorl. 
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a  breach  of  contract,  if  the  eircumatancea  warrant  its  iaane. 
But  there  must  have  been  no  acquiescence  and  the  con- 
sequences of  the  breach  of  the  agreement  must  be  such  as 
cannot  adequately  be  compensated  by  damages.^ 

So  where  the  plaintiff  and  the  defendant,  being  owners 
respectively  of  two  adjoining  houses  and  the  verandahs 
immediately  in  front  of  those  houses,  agreed  that  they 
should  keep  the  verandahs  open  and  not  build  upon  them 
or  divide  them  by  a  wall :  It  was  held  that  the  mere  fact 
that  the  defendant,  when  re-building  his  house,  built  its 
new  front  wall  in  advance  of  the  plaintiff's,  thus  encroach- 
ing on  the  defendant's  own  verandah  in  breach  of  the 
agreement,  was  not  sufficient  in  itself  to  justify  the  Court 
in  granting  a  mandatory  Injunction  ordering  its  removal. 
It  should  also  be  satisfied  that  the  new  wall  so  materially 
interfered  with  the  comfort  and  convenience  of  the  plain* 
tiff,  that  the  consequences  of  the  breach  of  agreement 
could  not  adequately  be  compensated  by  damages.  It 
should  also  satisfy  itself  whether  the  plaintiff  protested 
against  the  new  wall  being  built,  whilst  in  course  of  erec* 
tion,  or  quietly  iM^quiesced  in  what  the  defendant  was 
doing,  and  only  Objected  when  the  wall  was  completed 
In  the  latter  case,  the  Court  should  only  award  damages.* 

A  mandatory  Injunction  may  also  be  granted  in  the  case 
of  breaches  of  trust  or  other  fiduciary  relation.  So  in  the 
case  put  as  illustration  (i)  to  section  54  of  the  Specific  Relief 
Act,  the  Court  may  also  order  all  written  communications 
Biadc  by  £,  as  patient  to  il,  as  medical  adviser,  to  be  de* 
8troyed«'  And  if  a  person,  being  the  medical  adviser  of 
another,  threaten  to  publish  the  latter' s  written  communi- 
cations with  him,  showing  that  he  has  led  an  immoral  life, 

^  Banekhod  Jammadma  V.  LaU»  Ha-  8m    alto      Mandatory    Injvnotions. 

rida*,  10  Bom.  H.  C.  lU  M  (1873).  Kerr,  Inj..  48Q— 484. 

•  Mamekkad  Jmrnrndtu  t.  Xafl»  Ha-  •  Aet  I  of  1877,  a.  M»  UIm,  (e). 

ribkai,  10  Bom.  H.  C.  R.,  06  {IVtZh 
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the  latter  may  obtain  an  Injunction  to  restrain  the  publi- 
cation;^ and  the  Court  may  also  order  the  communication 
to  be  given  up  or  destroyed.'- 

ReUef  by  §  54.    The  Court  may,  when  it  is  satisfied  that  such  a 

course  wiU  be  justified  by  the  circumstances  of  the  case, 
instead  of  granting  an  Injunction,  substitute  damages 
therefor.'  But  a  person  may  by  acquiescence  in  a 
breach  of  covenant  not  only  deprive  himself  of  his 
right  to  an  Injunction,  but  also  of  his  right  to  recover 
damages.* 

Conditions  up-      ft  55^    Certain  common  conditions  are  essential  to  the 

on  wliioh  In-  •' 

jnnotions  in  grant  of  relief  in  respect  of  obligations  arising  from  con- 
tract wiU  be  tract,  viz.: — (1)  the  Court  must  be  one  of  competent  ;wrw- 
*^°    '  dictum  to  grant  the  relief  prayed ;  (2)  the  agreement  must 

constitute  a  contract;  (3)  such  contract  must  not  be  one 
the  performance  of  which  would  not  he  specifically  enforced ; 
an  d  (4)  the  grant  of  relief  must  not  affect  the  operation  of 
the  Indian  Registration  Act. 
(»)  Jurisdiction.  In  this  country  the  power  to  make  orders  in  personam 
though  the  subject-matter  of  the  suit  is  without  the  juris- 
diction is  determined  in  the  case  of  tha  High  Courts  by 
their  respective  Letters  Patent,^  and  in^the  case  of  other 
Civil  Courts,  by  the  Civil  Procedure  Code.*  Suits  respect- 
ing immoveable  property  must  in  general  be  instituted 
where  the  subject-matter  is  situate ;  in  other  cases  the 
jurisdiction  is  determined  by  the  place  of  origin  of  the 
cause  of  action  or  residence  of  the  defendant.^  It  is  doubt- 
ful whether  the  Courts  in  this  country  are  empowered 
to  entertain  suits  for  specific    performance  of  contracts 

>  Act  1  of  1877,  8.  56,  iUus.  (/).  •  Letten  Patent,   1866  (Caloutta) 

•  lb,,  illus.  (7).  ol.  12. 

•  See  Leader  v.   Moody,  20    Eq.,  •  Qv.    Pr.  Code,  as.  16,    16A.,   v. 
164  and  ante,  anie,  ({  19—22. 

«  Kelteff  T.  Dodd,    62   L.  J.    Ch.,  *  lb.,  a.  17  ;  Letten  Patent,  1866, 

34.  ol.  12. 
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relating  to  land  which  is  situate  without  the  jurisdiction.^ 
The  decisions  cited  were  the  subject  of  consideration  in  the 
case  undermentioned^  in  which  it  was  pointed  out  that 
there  is  a  distinction  between  a  vendor's  suit  for  specific 
performance  as  to  which  the  Court  has  jurisdiction  and  a 
purchaser's  suit  as  to  which  a  Court  may  not  have  juris- 
diction.'  In  the  matter  of  Injunctions  suits  under  the 
Civil  Procedure  Code  to  obtain  relief  respecting  immove- 
able property  situate  in  British  India  held  by  or  on  behalf 
of  the  defendant,^  t^^J,  when  the  relief  sought  can  been- 
tirely  obtained  through  his  personal  obedience,  be  insti- 
tuted either  in  the  Court  within  whose  jurisdiction  the 
property  is  situate  or  in  the  Court  within  whose  jurisdic- 
tion the  defendant  resides  or  carries  on  business  or  person- 
ally works  for  gain.^  Similarly  it  has  been  held  under  the 
High  Court  Charter  that  where  the  suit  is  exclusively 
directed  in  personam,  and  the  person  against  whom  relief  is 
sought  is  within  and  subject  to  the  jurisdiction^  the  Court 
will  have  jurisdiction  to  grant  an  Injunction.^  In  cases, 
therefore,  Other  than  those  substantially  falling  within 
the  scope  of  suits  respecting  immoveable  property  or  suits 
''for  land,''  the  Court  will  have  jurisdictioQ  to  grant  an 


^  In  Bamdhane  Shaw  ▼.  Sreemutiy 
Nobumaney  DoMte,  Bonrke,  218 
(1866)  :  H,  H.  Holkar  y.  Dadahhai, 
I.  L.  R.,  U  Bom.,  363  (1890),  the 
Court  WM  held  to  have,  and  in 
Sreenath  Boy  t.  Cally  Doss  Ohose, 
I.  L.  B.,  6  Cal.  82  (1879),  not  to 
have  jurisdiction. 

2  Land  Mortgage  Bank  ▼.  Sudur- 
udten  Ahmad,  I.  L.  R.,  19  Cal.,  368, 
366  (1892). 

*  On  the  basin  of  the  classification 
suggested  it  would  appear  that  a  yen- 
dor*s  suit  will  lie  (I.  L.  R.,  19  Cal. 
368);  that  a  purchaser's  suit  will  lie 
In  Bombay  (I.  L.  R.,  14  Bom..  353), 
but  it  is  doubtful  whether  that  be  so 

W,    I 


in  Calcutta  since  it  has  been  held  both 
that  such  a  suit  will  (Bourke,  218)  and 
will  not  (I.  L.  R.,  6  Cal.,  82)  lie.  The 
decision  in  the  last  case  appears  to 
have  been  obiter,  and  the  most  recent 
decision  (I.  L  R.,  19  Cal.,  363)  did 
not  decide  the  point.  The  English 
Courts  have  jurisdiction  in  either  rase. 
Story,  £q.  Jur.,  §§  743,  744  see  Ktthav 
V.  Vinayak,  I.  L.  R..  23  Bom.,  22,  31 
(1897). 

♦  Crisp  V.  Wat9on,  I.  L.  R.,  20 
Ctt'..  689  (1893). 

»  av.  Pr.  Code.  s.   16. 

*  Bajmohun  Bote  v.  East  Indian 
Bailway  Co.,  10  B.  L.  R.,  241  (1872) 
V.  ante,  pp.  50 — 54. 

15 
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ii)  The  agree- 
ment must 
eooetitute  a 
contract. 


Injcinetion,  if  the  cause  of  action  has  arisen  or  the  defend- 
ant resides,  carries  on  business  or  works  for  gain  within 
the  jurisdiction.* 

The  agreement  in  respect  of  which  relief  by  specific  per- 
formance or  Injunction  is  sought  must  constitute  a  con- 
tract, that  is-  an  agreement  enforceable  by  law;  for  by  the 
terms  of  the  Specific  Relief  Act  nothing  in  that  Act  shall 
be  deemed,  (unless  otherwise  expressly  enacted  therein,) 
to  give  any  right  to  relief  in  respect  of  any  agreement 
which  is  not  a  contract.*    Every  promise  and  every  set  of 
promises  forming  the  consideration  for  each  other  is  an 
(agreement .^    And  all  agreements  are  contrad^  if  they  are 
made  by  the  free  consent^  of  parties  competent  to  contract/' 
for  a  lawful  consideration  and  with  a  lawful  object,^  and 
are  not  by  the  Contract  Act  expressly  declared  to  be  void.** 
The  effect  of  the  failure  of  one  or  other  of  the  conditions 
last  mentioned  is  either  to  render  the  agreement  tx^ul,  that 
is,*  not  enforceable  by  law,  and  therefore  ***  not  a  contract, 
or  to  render  it  voidable,  thatis,^^  enforceable  bylaw  at  the 
option  of  one  or  more  of  the  parties  thereto,  but  not  at  the 
option  of  the  other  or  others,  and  an  agreement  of  this 
kind  is  a  voidable  contract. 


1  Civ  Pr.  Code,  s.  17  (See  also  »b. 
18—24);  Letters  Pateat.  1866,  cl.  12. 

>  Act  IX  of  1872  (Contract),  a. 
2(*). 

«  Act  I  of  1877.8.4(a). 

«  Act  IX  of  1872,  a.  2  (e)  aod  ae 
to  the  deliration  of  *promiHc,*  'pro> 
misor,*  'prooiiaee,*  see  ib,,  a.  2,  cla. 
(ft/*  ('s)*  Mid  of  'conaideration*  aee  •%., 
a.  2,  cl.  {d).  Promisee  which  form 
the  oonaideration  or  part  of  the  con- 
aideratioQ  for  eauh  other  are  called 
reciprocal  proiiiisee,  t6.,  cl.  (/). 

»  ▼.  fft.,  aa.  13—18. 

•  ▼,  »&.,  a.  11.  Every  person  ip 
competent  to  coo  tract,  ^ho  is  of  the 


age  of  majority  (aee  Act  IX  of  1875), 
and  who  la  of  aouod  mind  (aee  Con- 
tract Act,  a.  12),  and  who  ia  not  dls- 
nnalified  from  contracting  by  Moy 
law  to  which  he  is  sabjectiA.,  a.  11). 
Every  person  competent  to  contract 
and  entitled  to  or  authorized  to  dis- 
pose of  transferable  property  is  com- 
petent to  transfer  that  property. 
(Act  IV  of  1882,  s.  7.) 
V  v.  t»..  sa.  23,  26,  ezpl.  (2). 

•  Ib.t  s.  10,  and  see  aa  to  void  agree- 
menta,  «6.,  aa.  24 — 30. 

•  ActlXof  1872,  8.2(g). 
J«  76.,  s.  2  (*). 

11  76.,  s.  2  (»). 
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The  Specific  Relief  Act  excludes  from  its  operation  all  («)  Void 
Toid  agreements,  and  therefore  no  Injunction  will  be 
granted  in  respect  of  such  an  agreement.'  Every  agree- 
ment of  which  the  object  or  consideration  is  unlawful  is 
Yoid ;'  as  where  the  consideration  or  object  of  an  agreement 
is  forbidden  by  law,  or  is  of  such  a  nature  that,  if  permit- 
ted, it  would  defeat  the  provision  of  any  law ;  or  is  frau- 
dulent or  involves  or  implies  injury  to  the  person  or  pro- 
perty of  another ;  or  the  Court  regards  it  as  immoral  or 
opposed  tK)  public  policy.'  And  except  in  the  three  in- 
stances specified  by  the  Contract  Act  an  agreement  made 
without  consideration  is  void.^  So  too  an  agreement  in 
restraint  of  the  marriage  of  any  person,  other  than  a  minor  - 
is  void.^  And,  saving  three  specified  exceptions,  an  agree- 
ment in  restraint  of  trade  is  void  ;^  as  also,  saving  two  ex- 
eeptions,  an  agreement  in  restraint  of  legal  proceedings.^ 
Further,  agreements,  the  meaning  of  which  is  not  certain, 
or  capable  of  being  made  certain"  and  agreements  by  way 
of  wager  are  void.*  Lastly,  where  both  the  parties  to  an 
agreement  are  under  a  mistake  as  to  a  mattei  of  fact 
e?.senti»]  to  the  agreement,  the  agreement  is  void.'^ 

Thus  when  an  Act  has  declared  an  association  to  be 
illegal,  no  rights  can  be  acquired  by  any  of  its  members 
which  are  founded  upon  that  which  is  so  declared  to  be 
illegal  nor  will  the  Court  take  notice  of  their  agreement 
for  the  purpose  of  establishing  a  right  in  a  Court  of  law.'^ 
An  association  of  artizans  for  the  purpose  of  enhancing 
the  price  of  their  work  by  bringing  all  the  business  of  the 

1  Act  I  of  1877,  8.  4,  cl.  («).  «  Ih.,  a.  28. 

t  AH  JX  of  1872  (Contmct),  e.  2a.  •  lb.,  s.  29. 

•  lb.,  an  agreement  in  void  if  the  *  ''»»  »•  30. 

mmsideration  or  object  is  unlawful  ^«  /&-.  8.  20,  and  tee  i&.,ss.  21,  2Z. 

in  part,  ».,  8.  24.  "  Harris  v.  Amery,  L.  R.,  1  C  P., 

•  76.,  8.  25.  148,   cited  and  f flowed  in  Bkihttji 
»  lb.,  9.  26.  i8ii*«;t  V.  Bajm  &;t^  T.  L.  R.,  1  Bom., 

•  lb.,  8.  27    V.  post,  p.  249.  •  eW,  664  (1877). 
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trade  into  one  shop  and  dividing  the  prices  of  the  work 
done  amongst  the  members  accoidii^  to  their  skill,  is  an 
association  that  has  for  its  object  the  acquisition  of  gain 
and,  if  consisting  of  more  than  twenty  persons,  must  be 
registered.  When  more  than  twenty  artizans  signed  an 
agreement  whereby  they  constituted  themselves  an  asso- 
ciation for  the  above  purpose,  but  which  association  was 
not  registered  as  a  company  under  the  provisions  of  sec- 
tion 4  of  Act  X  of  1866  (Trading  Companies)  J  it  was  held 
that  the  Court  could  not  grant  an  Injunction  to  restrain 
the  breach  of  such  agreement.*^  In  this  case  there  was  & 
partnership,  or,  at  any  rate,  an  association,  for  the  pur- 
pose of  carrying  on  a  business  that  had  for  its  object  the 
acquisition  of  gain,  and  consisting  of  more  than  twenty 
persons,  and  being  unregistered,  it  was  an  illegal  associa- 
tion. Therefore  none  of  the  parties  acquired  any  rights 
under  their  agreement  which  could  be  enforced  in  a  Court 
of  law. 
(ft  Vaidabie  Though  the  Spccific  Eclief  Act  excludes  from  its  oper- 
ation  void  agreements,  it  does  not  so  exclude  voidable 
agreements,  for  such  are  contracts,  being  enforceable  by 
law,  though  at  the  option  of  some  or  one  of  the  parties  only;' 
such  as  agreements  made  without  free  consent,  being  in- 
duced by  coercion,  undue  influence,  fraud,  or  misrepresen- 
tation ;^  contracts  as  to  which  one  of  the  parties  thereto 
has  refused  to  perform  his  promise  wholly  ;*  or  has  pre- 
vented the  other  from  performing  his  promise  ;*  or  has 
failed  to  perform  his  part  at  a  fixed  time  when  time 
is  of  the  essence  of  the  contract."  The  subject-matter 
of  Injunctions  therefore  in  the  case  of  obligations  arising 

1  Repealed   by   A2t  VI  of   1882  ;  »  Act  IX  of  1872,  a.  2  (*).  (»). 

corresponding  with  ■.  4,  Act  VI  of  ♦  /6.,  a.  19. 

1882    (Indian   Companies).  •  lb.,  a.  39. 

«  Bhikaji   Sabaji    v.    Bapu   Sdju,  •  /6.,  a.  63. 

I.  L.  R.,  1  Bom..  WO  (1877).  i  lb.,  a.  55. 
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out  of  contract  are  agreements  bilaterally  binding  and 
voidable  agreements  which  the  parties  who  have  the 
power  to  avoid  them  have  elected  to  make  binding.  The 
distinction  between  a  void  and  a  voidable  agreement  is 
that  that  which  is  void  has  never  had  anv  legal  exist- 
ence and  can  therefore  never  be  confirmed ;  while  that 
which  is  voidable  is  valid  as  long  as  it  is  not  impeached 
by  the  party,  who  has  it  in  his  power  to  avoid  it.'  But, 
though  valid,  a  contract  so  long  as  it  i^  voidable  can- 
not be  specifically  enforced.*  In  the  event  of  a  person 
electing  to  treat  the  contract  as  a  binding  one  he  may  sue 
for  its  specific  performance,  and  may  ako  ask  for  compen- 
sation for  its  breach,  either  in  addition  to,  or  in  substitu- 
tion for,  such  performance,'  or  if  he  so  chooses  may  sue  for 
damages  only.^  And  if  the  person  at  whose  instance  the 
^'^ntract  is  voidable  has  elected  to  ratify  it,  and  to  treat  it 
as  binding  upon  himself  a  suit  for  specific  performance  and 
Injunction  may  he  against  him  in  respect  of  such  contract. 
But  as  a  minor  cannot  elect  to  ratify  a  contract  so  as  to  be 
bound  by  the  ratification  no  decree  for  specific  perform- 
ance can  be  made  against  him  ;^  and  it  would  follow  there- 
fore that  an  Injunction  cannot  be  granted  to  prevent  the 
breach  of  a  contract  entered  into  by  a  minor.^ 
The  agreement  in  respect  of  the  breach  of  which  an  In-  (iii)  Such  ron. 

,  .  .         triMst  muat  not 

junction  IS  sought  must  not  only  constitute  a  contract,  but  be  oae,  the 
such  contract  must  not  be  one  which,  though  of  an  affir-  ^which  wouU 
mative  character,  is  incapable  of  specific  performance.  "^ ly  enS^rc«d. 

1  Chegterfidd   v.  Janssen,  1    White  Cal.,M«,549,M0(1895);  andin/'M^ 

Mid  Tiidor'B  L.  C;    Oaket  y.    Tw  v.  Botkmd,  4  Rubs.,  298,  it  was  held 

quand,  Ij.  R.,  2  H.  L.,  376.  that  an  infant  could  not  mnint-ain  a 

*  Jugul  Ktskori  Ciowdhurani  t.  sait  for  specific  performance,  the 
Anvitda  Lai  Chowdkuri,  I.  I,  R.,  remedy  not  being  mntaal  cited  ib.^ 
22  Cal.,  645.  660  (1896).  649;  and  if  the  contract  be  entered 

s  Act  I  of  1877,  a.  19.  into  by  a  guardian  it  most  be  shown 

*  /&.,  s.  4,  d.  {h),  that  it  was  for  infantas  benefit,  H, 

*  Jngvl    KUhori   (Aowdhurani  ▼.  •  Ast  I  of  1877,  s.  66,  el.  (/}. 
Anunda  UU  Chowdhuti,  I.    L.  R.,  22 
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When  an  Injunction  is  sought  in  respect  of  an  obligation 
arising  fiom  contract,  the  Court  is  to  be  guided  by  th'e 
rules  and  provisions  contained  in  the  Specific  Relief  Act 
relating  to  Specific  Performance.^  It  follows  as  a  neces- 
sary deduction  from  this  rule  that  an  Injunction  cannot  be 
granted  to  prevent  the  breach  of  a  contract,  the  perform- 
ance of  which  woidd  not  be  specifically  enforced.*  When 
specific  performance  will  not  be  granted,  the  Court  will 
not  grant  an  Injunction  in  aid  of  the  contract,  for,  while 
damages  are  the  proper  and  available  remedy,  such  an 
Injunction  might  practically  effect  the  same  results  as  a 
decree  for  specific  performance. 

The  following  contracts  cannot  be  specifically  enforced, 
and  therefore  an  Injunction  cannot  be  granted  in  respect 
of  their  breach  : — 
(a)  Contract*       (a)    A  coutract  for  the  non-performance  of  which  coth- 

wliioh  cannot  ^ 

be  specifically  pensotion  in  money  is  an  adequate  relief}  The  grant  of 
specific  relief  being  dependent  upon  the  inadequacy  of  the 
ordinary  legal  remedy,  specific  performance  and  Injunc- 
tion will  in  all  oases  be  refused  where  the  breach  of 
contract  is  satisfied  by  the  mere  payment  of   money .^ 

1  Act  I  of  1877,  8.  54.  5   AH.,    44,    51    (1882) ;    Byan     y. 

3  76.,  56  (/).  a9   to  the  exception  Mutual   TonHm  Wtitminitter  Ckam* 

contained  in  s,  57.  ▼.  pott.    See  High,  bera  Association,  L.  R.,  1893,  1  Ch., 

Inj.,  §  1162  ;J(^oe'8  Doctrines,  204.  116;    Ranchhod  Jamnadas  v.    LaUm 

So  an  injanrtioa  will  not  be  granted  Haribkai,    10   Bom.    H.    C    R.,    95 

against  Che  sale  of  goods  or  any  chat-  (1873) ;  In  the   matter     of    Ounpvt 

tela  where  Bpecific  performance  of  a  Narain  Singh,  I.  L.  R.,  I  OaL,  74,  76 

contract  tor  their  mle  cannot  be  en.  (1875) ;  Haji  Abdnl  AUamkhi  v,  Haji 

forced,  ib.;  FoAfrgUl  y,  Rowland,  22  Abdul  Badia,  I.  I^  R.,  6  Bom.,  5,  7 

W.  R.,  (Eng.),  42.  (1881) ;  Callianji  HarpvcM  v.    Narsi 

3  Act  I  of  1877,  B.  21,  cl.  (a)  this  Tricum,  I.  L.  R.,  19  Bom.,  764,  769, 

is  the  ooQTerae  proposition  of  a.  12,  770  (1895) ;  a/»ler  if  a  money  payment 

cl.  (c).  t6.,  see  also  explanation  to  a.  12  is   insufficient   Madras  RaUway   Co, 

ib.,  8.  54   ib.  (c).  V.  Riut,  I.  L.  R.,  14  Mad.,   18,  22 

«  Fry  on    Spedfio    Performance,  (1899)  In  re  Parkin  HiU  v.  Sekwart^ 

§§  66—71  ;  Kerr,  InJ.,  428,  429,  and  L.  R.,  1892,  3  Ch.,  510. 
see  Maya  Ram  v.  Ptag  Dat,  I.  L.  R., 
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So  specific  performance  will  not  be  enforced  of  a  contract 
for  the  transfer  of  stock  in  the  public  funds,  though 
the  rule  is  otherwise  in  the  case  of  shares  in  private 
companies.^  Thus  if  A  contracts  to  sell,  and  D  contracjts 
to  buy,  a  lakh  of  rupees  in  the  four  per  cent,  loan  of  the 
Government  of  India,  the  contract  cannot  be  specifically 
enforced,'  So  the  Court  for  the  most  part  refuses  to  in- 
terfere in  respect  of  chattels  :^  and  ^pTim^  facie  the  breach 
of  any  purely  mercantile  contract  is  capable  of  being 
adequately  relieved  by  damages.^  Thus  if  A  contracts 
to  sell,  and  B  contracts  to  buy,  40  chests  of  indigo 
at  Rs.  },000  per  chest,  the  contract  cannot  be  speci- 
fically enforced  : '  nor  will  the  Court  enforce  contracts 
to  make  or  accept  a  loan  of  money ;  though  where  the 
money  has  been  actually  advanced  the  Court  will  speci- 
fically enforce  a  contract  to  execute  a  mortgage.^  So 
if  in  consideration  of  certain  property  having  been  trans- 
ferred \>Y  A  U>  By  B  contracts  to  open  a  credit  in  A*s 
favour  to  the  extent  of  Rs.  10,000,  and  to  honour  A^8 
drafts  to  that  amount ;  the  contract  cannot  be  specifi- 
cally enforced.^  In  the  first  and  second  of  the  above  il- 
lustrations both  A  and  B,  and  in  the  third  ^, would  be 
reimbursed  by  compensation  in  money. 

(6)  A  contract  which  runs  into  such  mintUe  or  numcr- 
0U8  details y  or  which  is  so  dependent  on  the  personal  qtd- 
lifications  or  volition  of  the  parties  or  otherwise  from  its 
nature  is  such,  that  the  Court  cannot  enforce  specific 
performance  of  its  material  terms.^ 


I  Fry,  op.  eU.,  ff  73,  7«.  (IS81). 

>  Act  I  of  lirn,  s.  21,  mus.  (l)  to  •  Act  I  of  1877,  s.  21,  iUns.  (2)  to 

el.  (a).  .-1.  (a). 

s  Fry,  op,  dt.,  f  78  as  to  unique  *  Fry,  op.  cit.,  J  r»4. 

ohattela,  ane  s.  12,  Act  I  of  1877.  ^  Act  I  of  1877,  s.  21,  2Uu8.  (3)  to 

*  Haji    Abdta    AUarakM    v.    Haji  cl.  (a). 

Ahiul  Bucka,  I.  L.  R.,  6  Bom.,  5,  7  •  Act  I  of  1877,  s.  21.  oL  (6). 
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''The  terms  of  this  clause  are  very  wide,  and  the  nmn- 
bor  of  Illustrations  show  how  varied  are  the  circum- 
stances which  render  it  practically  impossible  for  the 
Courts  to    specifically    enforce    contracts.    Though    the 
clause  mentions  two    special  reasons  yet  the  inability 
of  the  Court  to  enforce  specific  performance  is  not  limit- 
ed to  these  two  special  grounds,  for  the  clause  goes  on  to 
speak  of  a  contract  which  otherwise  from  its  nature  is 
such    that  the  Court  cannot  enforce  specific  performance 
of  its  material   terms.    The  whole  question  is  a  practi- 
cal one,  and  it  is  obviously  impossible,  in  the  face  of  the 
enormous  diversity  of.  facts  and  circumstances  about  and 
under  which  contracts  take  place,  to  lay  down  a  rigid 
rule  which  can  embrace  all  possible  contingencies.    No 
doubt  the  Courts  could,  at  a  great  expenditure  of  time 
and  money,   specifically  enforce  nearly  every  contract, 
but  such  a  course  is  neither  necessary,  for  there  is  al- 
ways pecuniary  compensation  available  for  the  injured 
party,  nor  would  it  in  many  cases  be  desirable  on  the 
ground  of  public  policy.    The  line  must  be  drawn  some- 
where, and  it  is  drawn  at  practical  impossibility,  and 
whether  this  exists  or  not  must  be  judged  on  the  facts 
and  circumstances  of  each  case,  as  it  arises."^    The  reason 
for  refusal  of  specific  relief  is  thus  the  practical  incapacity 
of  a  Court  to  execute  in  such  cases  a  decree  lor  specific 
performance.    Thus    A    contracts    to    render    personal 
service  to  B :  or  A  contracts  to  employ  B  on  personal 
service:    or  il,  an  author,  contracts  with  B,  a  publisher 
to  complete  a  literary  work.    A  contracts  with  B  that, 
in  consideration  of  Rs.  1,000  to  be  paid  to  him  by  B,  he 
will  paint  a  picture  for  B.    A  contracts  to  marry  B. 
A  contracts  to  buy  B^s  business  at  the  amount  of  a  valua- 
tion to  be  made  by  two  valuers,  one  to  be  named  by  A 

1  Nelson's  Specific  Relief  Act,  166. 


r 
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and  the  other  by  B,  A  and  B  each  name  a  valuer,  but 
before  the  valuation  is  made  A  instructs  his  valuer  not  to 
proceed.^  The  abovementioned  contracts  cannot  be  spe- 
cifically enforced  as  they  are  all  dependent  upon  the 
personal  qualifications  or  volition  of  the  parties.  The 
Courts  will  not  enforce  contracts  of  hiring  and  service,  and 
agency  for  the  enforced  performance  of  such  a  contract 
would  be  worse  than  its  non-performance,^  nor  will  an 
Injunction  be  granted  in  the  abovementioned  cases.  So 
an  Injunction  will  not  be  granted  in  respect  of  a  breach 
of  promise  to  give  in  marriage  :*  or  to  compel  a  person  to 
retain  another  in  his  employ  in  the  confidential  position 
of  an  agent  ;^  and  in  such  a  case  the  Court  will  not  re- 
strain a  defendant  from  doing  that  which  is  only  a  viola- 
lion  of  what  is  ancillary  to,  or  incidental  to  the  principal 
part  of  the  contract.^  Again  a  contract  will  not  be  en- 
forced which  runs  into  such  minute  or  numerous  details 
or  otherwise  from  its  nature  is  such  that  the  Court  cannot 
enforce  specific  performance  of  its  material  terms.  By 
a  charter-party  entered  into  in  Calcutta  between  Ay  the 
owner  of  a  ship,  and  B,  the  charterer,  it  is  agreed  that 
the  ship  shall  proceed  to  Bangoon,  and  there  load  a  cargo 
of  rice,  and  thence  proceed  to  London,  freight  to  be  paid 
one-third  on  arrival  at  Bangoon,  and  two-thirds  on  de- 
livery of  the  cargo  in  London.  A  lets  land  to  B  and  B 
contracts    to    cultivate   it   in  a  particular  manner    for 


1  Act  I  of  1877.  B,  21,  ol.  {h),  illnstna.  van  t.  Narsi  Tricum,  I.  L.   R.,    18 

^l)-_(4),  (8).  (12) ;  as    to    last  cited  Bom.,   702  (1894)    S.   C.  in  appeal. 

iUus.,  see  Viekers  ▼.   Viekers,  L.  R.,  I.  L.  R.,  10  Bom.,  764  (1895). 

4  Eq.,  529,  Fiy,  op.  c«(.,  H  361,  2164.  '  In  the  matter  of  GunptU   Narain 

s  Fry,  op.  rti.,  H  110—115.  Illustns.,  Singh,  T.  L.  R.,  1  Cal.,  74,  76  (1875); 

t3)  and  (8)  apply  the  same  principle  Vmed    Kiha    v.    Nagindas,   7  Bom. 

to  professional    contracts  made    by  H.  C.  R.,  O.  0.  J.,  122  (1870). 

onthors    and    artists.      Nusaenoanji  *     Nusserwanji     Mtrwanfi     Pan. 

Merwanji  Paniay  v.  Gordon,  I.  L.  R.,  day  v.  Gordon,  sdpni,  Kerr,  Inj.,  429. 

6  Bom.,  266  (1881) ;  CalUanji  Harfi-  •  lb. 
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three  years  next  after  the  date  of  the  lease.^  A  and  B 
contract  that  in  consideration  of  annual  advances  U> 
be  made  by  A,  B  will  for  three  years  next  after  the 
date  of  the  contract  grow  particular  crops  on  the  land 
in  hiB  possession  and  deliver  them  to  A  when  cut  and 
ready  for  delivery.  A  contracts  to  supply  B  with  alt 
the  goods  of  a  certain  class  which  B  may  require.  A 
contracts  with  B  to  take  from  B  a  lease  of  a  certain  house 
for  a  specified  term,  at  a  specified  rent,  ' '  if  the  drawing- 
room  is  handsomely  decorated."'  A  contracts  ¥ath  B 
to  execute  certain  works  which  the  Court  cannot  super- 
intend.' None  of  these  or  other  similar  contracts^  can  pe 
specifically  enforced  :  nor  can  an  Injunction  be  granted 
in  respect  of  their  breach. 

''By  the  last  illustration  the  law  is  left  in  much  the 
same  uncertainty  as  the  numerous  and  conflicting  deci- 
sions in  English  Equity  on  contracts  to  build  and  re- 
pair have  left  it ;  for  the  real  question  is  what  is  the 
limits  of  the  Court's  capacity  for  superintendence^  The 
second  Illustration  to  clause  (c),  section  12  and  the  Olus- 
tration  to  section  22  III  (of  the  Specific  Relief  Act)  show 
that  a  Court  is  considered  competent  to  superintend  some 
rather  complicated  works.  But  both  these  example8> 
contain  this  element,  that  the  plaintiff  having  parted 
with  his  land  had  no  opportunity  of  doing  the  work  whi^b 
the  defendants  had  contracted  to  do,  and  so  ascertain- 
ing the  amount  of  damages  sustained  by  their  non- 
performance, even  if  damages  would  anyhow  be  an  ade- 
quate compensation.'    The   Illustration  to  clause  (c)  of 

I  See  Batfner  t.  Stone,  2  Eden,  128.  §  See  Rj/an    v.     Mulml    TtmHne 

3  See  Taylor  ▼.  PoHin^km,  7  DeG.  Westminister     Chambers    Assodationr 

M.  &  G.,  328.  L.  R.,  ]893,  1  Ch.,  123,  126. 

s  Act  I  of  1877.  8.  21,  iUustnii.  (5)  •  See  Slorer  v.  0.  W,  J}y.  Co.,  I  7. 

—(7),  (9M1I).  A  C,  OC.  48;  Price  v.  Pnuane^,  * 

*  Fry,  op.  dt.,  H  90—03.  Hare,  606. 
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section  12  asBomes  that  tbe  Courts  in  India  may  (as  the 
8cotch  Courts  do)  appoint  some  qualified  peiaon  under 
whose  SDq^eEintendeDce  the  work  is  directed  to  be  exe- 
cuted."' tS%l!iM0ly,  howerer,  there  must  be  a  limit  to - 
the  'enrem  of  this  power,  and  it  is  now  settled  that 
subjeet  to  eertain  exceptions  the  Court  will  not  specifical- 
ly eniorco  contracts  to  build  or  repair  or  grant  an  In- 
juncticm  in  respect  thereof.' 

(c)  A  contract  the  terms  of  which  the  Court  cannot 
find  with  reasonable  certainty  cannot  be  enforced  by  spe- 
cific performance  or  Injunction,   it  being  necessary  to- 
ascertain  what  is  the  contract  which  is  to  be  performed/; 
Thus,  Ay  the  owner  of  a  refreshment-room,  contracts 
with  B  to  give  him  accommodation  there  for  the  sale* 
of  his  goods  (Uid  to  furnish  him  with  the  necessary  ap- 
pliances.   A  refuses  to  perform  his  contract.    The  case- 
is  one  for  compensation  and  not  for  specific  performance, . 
the  amount  and  nature  of  the  accommodation  and  ap- 
pliances being  undefined.^    It  is  not  possible  to  lay  down  > 
any  general  rule  as  to  what  is  sufficient  certainty  in  a 
contract ;  but  the  certainty  required  must  be  a  reason- 
able one  having  regard  to  the  subject-matter  of  the  con- 
tract and  the  circumstances  under  which  and  with  re- 
gard to  which  it  was  entered  into.' 

(d)  The  same  rule  applies  to  a  contract  which  is  in  its^ 
nature  rewcdbh.^    The  interference  of  the  Court  in  such- 
a  case  would  be  idle,  inasmuch  as  what  it  had  done  might  • 
be  instantly  undone  by  one  of  the  parties.''  So  where  ^  and 
B  contract  to  become  partners  in  a  certain  business,  the 

1  Colleti,  op.  «/.,  104,  106.  ^  Chocolate  Co,  v.  Crytdal  Palace  Co7, 

See  rate  stnted  with    its  excep-  3  8m.  and  Gif^.,  110. 
«oiM «n  Fry,  op,  eU„  H  W— 109 ;  Kerr.  •  Fry,  op.  cil.,  H  380—386 ;  see  New  • 

Inf.,  429.  Beerbhoom  Coal  Co,  v.  Buhmm  Ma— 

»  Act  I  of  1877,  a.  21.  cl.  (c) ;  Fry,  halt,  I.  L.  R..  «  CHI..  932  (1880). 
9p.  f«.,  f  380 ;  Kerr,  Inj.,  429.  •  Act  T  of  1877.  •.  21,  cl.  (d), 

*  Ib^   Ulna,    to  cl.   (e)  see    Parte  *  Fry,  op,  cU„  i  94,  et  esq. 
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-contract  not  specifying  the  duration  of  the  proposed 

-partnership,  this  contract  cannot  be  Rpecificallv  perform - 

-ed,  for,  if  it  were  so  performed,  either  A  ot  B  might  at 

••once  dissolve  the  partnership.' 

(e)    No  specific  relief  will  be  given  in  respect  of  a  con- 
tract made  by  trustees  either  in  excess  of  their  powers 

-or  in  breach  of  their  trust.*  Thus  2I  is  a  trustee  of  land 
with  power  to  lease  it  for  seven  years.  He  enters  into  a 
contract  with  B  to  grant  a  lease  of  the  land  for  seven 
years,  with  a  covenant  to  renew  the  lease  at  the  expiry 

V  of  the  term.  This  contract  cannot  be  specifically  en- 
forced.*   So  where    the  Directors    of    a  company  have 

.power  to  sell  the  concern  with  the  sanction  of  a  general 
meeting  of  the  share-holders,  and  they  contract  to  sell 

.it  without  any  such  sanction,  this    contract    cannot   be 

.  specifically  enforced.*  And  if  two  trustees,  A  and  B,  em- 
powered to  sell  trust-property  worth  a  lakh  of  rupees, 
contract  to  sell  it  to  C  for  Ss.  30,000,  the  contract  being 

..60  disadvantageous  as  to  be  a  breach  of  trust,  C  cannot 
enforce  its  specific  performance.^    Again  the  promoters  of 

.  a  company  for  working"lnincs  contract  that  the  company, 
when   formed,  shall   purchase  certain  mineral  property. 

"  They  take  no  proper  precautions  to  ascertain  the  value  of 
such  property,  and,  in  fact,  agree  to  pay  an  extravagant 

r  price  therefor.    They  also  stipulate  that  the  vendors  shall 

.,-give  them  a  bonus  out  of  the  purchase-money.  This 
contract  cannot  be  specifically  enforced.^ 

1  Act  1  of  1877,  8.  21,  illus.  to  ci.(<i).  d.  (e)   mo  Hanei  v.  Tieidinq,  2  Sch. 

n  /6.,  cl.  (e) ;  Fry,  op,  cd„  ff  407—  and  L.,  549. 

4H  ;  for  dBfinitioD  of    "  trust  "  and  *  lb.,    illafl.    {i)    to    d.    (<).    See 

'*  trustee"  and    ** breach  of  trust"  DanM  ▼.  Adanu,  Amb.,  495. 

.  «ee  Act  n  of  1882  dealinir  with  priTate  *  lh„    illni.    (3)    to    cl.    (e).    See 

.trusta  (▼.  ante,  pp.  213,217)1  as  to  MorOock  v.  J7«ller,  10  Ves.,  292. 

the  duties  and  powers  of  trustees,  ib,,  *  76.,    illus.    (4)    to    d.    (e).    See 

•  Chs.   in,  IV.  Emma  Silver  Mining  Oo.  ▼.  Orunt, 

3  Act  I  of  1877,  s.  21,  illus.  (1)  to  11  Cb.  D.,  918.    A  promoter  is  in  a 
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(0  Contracts  which  are  ultra  mres  are  void,  and  there- 
fore a  contract  made  by  or  on  behalf  of  a  corporation  or 
public  company  created  for  special  purposes,  or  by  the 
promoters  of  such  company,  which  is  in  excess  of  its  • 
powers,  cannot  be  specifically  enforced.  So  if  a  company 
existing  for  the  sole  purpose  of  making  and  working  a 
railway,  contracts  for  the  purchase  of  a  piece  of  land  for 
the  purpose  of  erecting  a  cotton-mill  thereon,  this  con- 
tract cannot  be  specifically  enforced.' 

ig)  The  breach  of  a  contract  the  performance  of  which- 
involves  the  performance  of  a  continuous  duty  extend- 
ing over  a  longer  period  than  three  years  from  it«  date 
cannot  be  specifically  relieved  against.  The  Court  refuses-- 
to  order  the  performance  of  continuous  acts  on  the 
ground  that  the  Court  cannot  see  to  and  enforce  such 
performance.  Thus  A  contracts  to  let  for  twenty-one 
years  to  B  the  right  to  use  such  part  of  a  certain  rail- 
way made  by  A  as  was  upon  £'«  land,  and  that  R 
should  have  a  right  of  running  carriages  over  the  whole 
line  on  certain  terms,  and  might  require  A  to  supply  the 
necessary  engine-power,  and  that  A  should  during  the  term* 
keep  the  whole  railway  in  good  repair.  Specific  perform- 
ance of  this  contract  must  be  refused  to  B.^ 

(h)  A  contract  of  which  a  material  part  of  the  subject- 
matter,  supposed  by  both  parties  to  exist,  has,  before  it 
has  been  made,  ceased  to  exist,  cannot  be  specifically 
enforced.  So  if  A  contracts  to  pay  an  annuity  to  R 
for  the  lives  of  C  and  D  and  it  turns  out  that,  at  the  date 

fidaciary    rdatioa    to    the    company  (6)  ante.    See  Fry,  op.  cU.,  f  99,  Byan 

which   he   promotee.    New   Sombrero  v.  Mutual  Tontine  Westminster  Cham- 

PkosphatB  Co.  Y.  BHan^r,  5  Cb.  D.,  here  AMociaiion,  L.  R.,  1893,  I  Cli.. 

118.  116;  if  the  contract  be  for  less  thao 

1  Act  I  of  1877,8.21,  cl.  (/);  Fry,  three  years,  relief  jvill  yet  be  refused 

op.  cit,.  If  487 — 495,  246,  et  seq.  if,  as  it  well  may,  the  case  falls  «rithit>.- 

*  fb.,  d.  ig),  a   clause  closely  con-  cl.  {h)  of  s.  21. 
nected  in  ita  subject-matter  with  ol. 
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of  the  oontraot  C7,  though  supposed  by  A   and  A  to  be 

.alive,  was  dead,  the  coutiact  cannot  be  specifically  per- 
formed.^ 

And,  save  as  provided  by  the  Code  of  Civil  Procedure, 
no  contract  to  refer  a  controversy  to  arbitration  will  be 
specifically  enforced ;  but  if  any  person  who    has   made 

:  such  a  contract,  and  has  refused*  to  perform  it  sues  in 
respect  of  any  subject  which  he  has  contracted  to  refer, 
the  existence  of  such  contract  will  bar  the  suit.*    The 

•  contract  the  existence  of  which  would  bar  a  suit  must  be 

.^n  operative  contract,  and  not  a  contract  broken  up  by 
the  conduct  of  all  the  parties  to  it.^    The  wording  of  the 

^section  is  wide  enough  to  cover  contracts  to  refer  any 
matter  which  can  legally  be  referred  to  arbitration,  and 
one  of  such  matters  is  a  suit  which  is  proceeding  in  Court.  ^ 

"The  ground  upon  which  this  rule  proceeds  is  that  it  is 
deemed  to  be  against  public  policy  to  exclude  from  the 

.appropriate  judicial  tribunals  of  the  State  any  persons  who> 
in  the  ordinary  course  of  things,  have  a  right  to  sue  there.^ 
Upon  the  ^me  principle  agreements  in  restraint  of  legal 
proceedings  are,  saving  certain  contracts  to  refer  to 
arbitration,  void.^    The  Code  of  Civil   Procedure,  how- 

.^«ver,  provides  for  the  carrying  out  of  certain  agreements 
to  refer  disputes  to  arbitration,*^  and  for  the  execution  cf 


1  Act  I  of  1877.  1.  21,  cl.  (A).  Fry,  16«  (1886). 

.  o|k  eiX..  §  900  e/  4€q,;  as  to  mistake,  seo  '  A^t  I   of  1877,  *.  21.    See  SaUf 

■  Contraot  Ar^t,  s.  20.  AVim  r.  Jhunna  Kmr,  I.  I*  R.,  4  .ML, 

*  It  miict  be  proved  that  there  has  fiid  (1882). 

•  been  a  refusal  ;  the  mere  filing  of  a  *  Ta\»4l  v,  BUktikar,  aapra. 

miit  does  oot  eonstitute  siieh  a  refami,  *  -^heoamhaf     \.  Deo'iai,   I.  L.   R., 

Tahal  V.   Bithetkar,  I.  L.  R.,  8  All.,  U  AH.,  168  (1886). 

lil  (1885);  Koamvd  Ckunder  Dau  v.  •  Story,  Eq.    Jur.,  as.    1457,    670; 

<:hmi4er  Kanl  Mookerjet,  I.    I^    R.,  Fry,  op,  eiL,  f  1600  and  fooimtU  {%) 

6  Cal.,  4S8  (1879);  bat  an  appHoation  ei  M7. 

for  leave  to  withdraw  from  the  arbi-  1  Act     IX     of     1872    (Oootraef), 

itration   is  evidence   of  such   refusal,  s.  28. 

^SkotamlM  V.  Dtotat,  1.  T^  R.,  9  All..  •  Civ.  Pr.  Code,  ss.  623,  52*. 
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An  award  already  made  under  any  agreement  to  refer  to 
iEurbitrationJ  ''But  in  each  case  this  is  done  by  mould- 
ing the  matter  into  the  form  of  a  suit  between  the  parties, 
and  then  dealing  with  it  under  th^  rules  for  arbitration 
or  awards  in  the  course  of  ordinary  suits."  * 
'  Awards  are,  however,  as  regards  specific  performance 
placed  on  the  same  footing  as  contracts,*  for  an  ''award 
supposes  an  agreement  between  the  parties  and  contains 
no  more  than  the  terms  of  that  agreement  ascertained 
by  a  third  person."*  The  provisions  therefore  of  the 
Specific  Relief  Act  relating  to  contracts  apply,  mtUatis 
mutandis,  to  awards  as  well  as  to  directions  in  a  will  or 
<;odicil  to  execute  any  particular  settlement.^  An  In- 
junction may  yet  in  certain  cases  be  granted  to  restrain 
an  arbitrator  from  acting  and  the  parties  from  proceed- 
ing befoi'e  him  for  an  award  under  the  agreetnent.^  With 
regard  to  further  rules  governing  the  grant  of  specific 
performance  or  Injunction  in  cases  of  contract  v.  posi 
i  60. 

Where  an  agreement  is  of  an  affirmative  character^  the  (&)  No  injonc 
remedy,  m  a  proper  case,  lies  m  specinc  performance,  and  granted  in  re.- 
an  Injunction  may  also  be  granted  both  for  the  enforce-  Krelch  lt\uvh 
ment  of  negative  terms,  if  any,  and  also  in  aid  of  and  *^'*"*'^"'^*'' 
ancillary  to  the  relief  sought  by  way  of  specific  perform- 
ance of  the  contract.'    If,  however,  an  agreement  though 
of  an  affirmative  character  is  such  that  the  Court  would 
not  under  the  rules  abovementioned  specifically  enforce 
it,  no  Injunction  will  be  issued  to  prevent  the  breach 


1  lb.,  s«.  525»  526.  «  Act    I   of  1877,  s.  30 ;  tee  Fn% 

s  CoUett,  Specific  Relief  Act^  118.  ojk  eik,  t.   1803;  m  to  settlements 

'  See    Batkvbar    Dial    v.     Madan  ▼.  poif. 

Mokan  Lai  I.  L.  R..  16  All.,  3  (1893).  •  See  Kerr,  Inj.,  60a 

"Fry,  op,  cA.,  Ch.  viil.  i  ▼.  potl,  p.  247. 

♦  Wood  V.  OfiiUh,  1  Sw.,  54,    per  •  ▼.  pod,  p,  ?47. 
Lofd   EldoB. 
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thereof.^  In  such  a  case  the  contract  is  ex-hypothesi  one 
the  breach  of  which  will  be  properly  relieved  by  the  grant 
of  damages,  and  no  Injunction  will  issue  where  the  re- 
medy by  compensation  is  both  proper  and  available. 
Moreover,  to  issue  an  Injunction  might  be  tantamount 
to  specifically  enforcing  in  fact  an  agreement  which 
was  not  so  enforceable.  It  is  obvious  also  that  no  In- 
junction can  issue  in  aid  of  or  ancillary  to  specific  per- 
formance, where  the  latter  relief  cannot  be  granted. 
(c)  Except  in  Notwithstanding  the  general  rule  that  an  Injunction 
certain  cases  of  canuot  bc  ffrautcd  to  prcvcut  the  breach  of  a  contract 

negative  agree-  o  *^ 

menu  coupled  the  performance  of  which  would  not  be  specifically  en- 

with   amrma-  *  *  ./ 

tive  agree-       f orccd,  where  a  contract  comprises  an  afiirmative  agree- 
ments notspe-  .  11.1  - 

cificaiiy  en.     mcut  to  do  a  ccrtaiu  act  coupled  with  a  negative  agree- 

forceable.  .        %•     i  -•  •  i 

ment,  express  or  implied,  not  to  do  a  certam  act,  the 
circumstance  that  the  Court  is  unable  to  compel  specific 
performance  of  the  affirmative  agreement,  will  not  pre- 
clude it  from  granting  an  Injunction  to  perform  the  ne- 
gative agreement ;  provided  that  the  applicant  has  not 
failed  to  perform  the  contract  so  far  as  it  is  binding  on 
him.^  As  to  these  exceptional  cases  v.  post,  p.  252. 
The  o  era  ^xccpt  whcrc  it  is  othcrwisc  enacted  nothing  in  the 
tion  of  the  law  Specific  Relief  Act  shall  be  deemed  to  affect  the  opera- 

relating  to  the     * 

registration  of  tiou  of  the  Indian  Registration  Act  (III  of  1877)  on  do- 
documents  •     mi         A         -I     1 

must  not  be  cumcuts.'  That  Act  declares  the  registration  of  certain 
documents  to  be  compulsory  such  as  instruments^  of 
gift  of  immoveable  property;  certain  other  non-testa- 
mentary instruments  dealing  with  immoveable  proper- 
ty ;  leases  of  immoveable  property  from  year  to  year, 
or  for  any  term  exceeding  one  year,  or  reserving  a  year- 
ly rent ;  and  authorities  to  adopt  a  son  not  conferred 

1  Act  I  of  1877,  s.  66,  cl.  (/).  ''  instrument "  see  iSomv  Ourutkal  v. 

a  Act  1  of  1877,  8.  57.  Rangammal,    7    Mad.  H.    C.  R.,    i% 

3  Act  I  of  1877,  8.  4,  c!.  (c).  (1871). 
^  As  to  the  meaning  of  the  term 


/ 
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by  wiilJ  It  further  declares  that  no  document  which  is 
required  to  be  registered  shall  affect  any  immoveable 
property  comprised  therein,  or  confer  any  power  to  adopt 
or  be  received  an  evidence  of  any  transaction  affecting  stick  pro- 
pertyy^  or  conferritig  such  power,  unless  it  has  been  regis- 
tered in  accordance  with  the  provisions  of  this  Act.' 
The  words* 'or  be  received  as  evidence  of  any  transaction 
affecting  such  property"  mean  *'or  be  received  as  evi- 
dence of  any  tranJBaction  so  far  as  it  affects  such  proper- 
ty.* An  unregistered  document,  the  registration  of 
which  is  compulsory,  is  admissible  in  evidence  for  a  col- 
lateral purpose.  So  an  unregistered  bond,  containing  a 
personal  undertaking  to  repay  money  borrowed,  and  also 
a  hjrpothecation  of  land  above  Rs.  100  in  value  as  secu- 
rity may  be  used  in  evidence  to  enforce  the  personal  ob- 
ligation.^ The  effect  of  the  abovementioned  words 
therefore  is  that  documents,  the  registration  of  which 
is  compulsory,  although  inadmissible,  unless  registered, 
as  evidence  of  any  transaction  affecting  immoveable  pro- 
perty or  conferring  a  power  to  adopt  will  yet  be  admis- 
sible for  other  purposes.*    By  the  terms  of  section  3,  Act 


1  Act  III  of  1877,  s.  17;  the  regiH- 
tration  of  certain  other  documents 
is  optional ;   »6.,  a.  18. 

*  It  may,  however,  bo  used  in 
evidence  iik  support  of  a  claim  for 
moMa&fo  '  property ;  TKandavan  v. 
VaUiamma,  I.  L.  R.,  15  Mad.,  336 
(1892);  but  see  also  Lahshmamma. 
▼.  KamMwara,  h  L.  K.»  13  Mad., 
281  (1880). 

•  Act  III  of  1877.  s.  49. 

^  Vlfatunnisga  JSlakijan  Bibi  v. 
HTaain  Khan,  I.  L.  R.,  9  CaL,  520, 
625,  F.  B.  (1882):  12  C.  L.  B..  209 ; 
and  sea  The  Bengal  Banking  Cor- 
poraUon  t.  '9.  A.  Mackertiek,  I.  L. 
R.,  10  Gal..  315,  322  (1883);  Than- 
damn  ▼.   FiZUamiNa,    I.    L.  R.,    15 

W,  I 


Mad.,  33^.   340  (1892). 

*  Ulfatunnis9a  Blahijan  Bibi  y. 
Hoaain  Khan,  supra ;  see  cases  there- 
collected  and  in  Field,  Et.,  451- 
453;  9ee  last  note  and  Qomaji  y, 
Subbarayappa,  I.  L.  R.,  15  Mad. 
253  (1891);  Madras  Depoait  and  Bene- 
fit Societif,  Ld,  v.  Oonnanmalai  Am^ 
mal,  I.  L.  R.,  18  Mad.,  20  (1894). 
8o  also  though  an  agreement  may 
not  be  admissible  in  evidence  as 
creating  an  interest  in  land,  still 
it  may  be  used  for  the  purpose  of  ob- 
taining specific  performance;  Ad' 
akkalam  v.  Theeihan,  I.  L.  R., 
12  Mad..  505  (1888);  Nagappa  v. 
Devu,  I.  L.  R.,  14  Mad.,  55  (1800). 

«  Field,  Ev.,  451,  452. 

16 
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Til  of  1885,  section  54,  paragraphs  2  and  3,  sections  50, 
107  and  123  of  the  Transfer  of  Property  Act  (IV  of  1882) 
are  to  be  read  as  supplemental  to  the  Indian  Registration 
Act.  The  Transfer  of  Property  Act  requires  the  registra- 
tion of  certain  sales,*  mortgages,'  leases,"  and  gifts.*  Fur- 
ther a  transfer  of  property  in  completion  of  an  exchange 
can  be  made  only  in  manner  provided  for  the  transfer  of 
such  property  by  sale*  The  effect  of  the  combined  Acts 
is  that  the  registration  of  deeds  of  sale  or  of  mortgage  of 
immoveable  property  of  the  value  of  Rs.  100  and  upwards, 
of  leases  year  by  year,  or  for  a  term  exceeding  a  year,  and 
of  deeds  of  gift  of  immoveable  property  of  any  value,  is 
compulsory.  Deeds  of  sale  or  mortgage  of  immoveable 
property  of  less  than  Rs.  100  in  value,  and  deeds  of  gift  of 
moveable  property,  must  also  be  registered,  unless  there 
is  delivery  of  possession,  when  the  transfer  is  effected 
without  a  deed.  In  the  case  of  a  simple  mortgage,  there 
can  be  no  delivery  of  possession ;  so  all  such  deeds  must  be 
registered.*' 

Documents  which  require  registration  under  the  com- 
pulsory provisions  of  the  Registration  Acts  are  (except 
for  collateral  purposes)  inadmissible  in  evidence  when  not 
registered.'  Documents  which  do  no^  require  registration 
under  those  provisions  are  admissible  in  evidence,  for  all 
purposes,  even  though  not  registered.*  Section  17  of  the 
Registration  Act  (III  of  1877)  should  not  be  construed  as 
requiring  a  document  to  be  registered  which  would  not 
have  required  registration  when  it  was  executed.    So  an 

I  Act  IV  of  1H82,  n.  54,  §|  2,  3.          been    AeU    to    nujuire    registration. 

■  lb.,   n.   59.  Me    cases    collected    in    Field,     Ev.. 

•  lb.,  8.  107.  447,   448;     OtirUHalh  Shrinivas   Dew 

*  lb.,  8.   123.  v.   ChenbampfM,  I.   L.   R.,    18   Bom.. 
»  76..  8.    118.  745  (1803). 

«  Field.   Ev.,   448.   447.  •     See    cases    coUocted    in     Fiold, 

1  Act  III  of  1877,  8.  49;    v.  ante;       Ev.,  448,  440. 
and    as    to    documt'nts    which    have 
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instrument  which  did  not  require  registration  under  Act 
XX  of  1866  is  not  inadmissible  in  evidence  by  reason  of 
Act  III  of  1877.'  As  an  unregistered  document  which 
requires  registration  is  inadmissible  as  evidence  of  any 
transaction  affecting  immoveable  property  or  conferring 
a  power  to  adopt'^  oral  or  other  secondary  evidence  of  the 
transaction  embodied  in  the  document  will  be  excluded  by 
sections  91  and  65  of  the  Indian  Evidence  Act.  The  re- 
sult is  that  transactions  committed  to  writing  if  not  regis- 
tered when  registration  is  necessary,  are  incapable  of  proof 
and  wholly  inoperative,  as  indeed  was  held  to  be  the  result 
of  the  Registration  Act  even  before  the  Evidence  Act  came 
into  operation.*  '  'Where  a  party  comes  into  Court  resting 
his  claim  on  a  written  title  which  the  law  requires  to  be 
registered,  he  cannot  when  he  has  failed  to  register,  and  is 
in  consequence,  unable  to  use  his  title-deed,  turn  round 
and  say  I  can  prove  my  title  by  secondary  evidence.  It 
would  be  useless  to  have  a  compulsory  Registration  Act, 
if  such  a  course  were  open  to  suitors."*  Where  the 
instrument  inadmissible  for  want  of  registration   was   a 


1  Dtaai  Moiilal  ManQalji  v.  Desai 
Paraahdtam  Nandial,  1.  L.  R.,  18 
Bom.,  92  (1893);  Bam  Coomar 
Singh  v.  Kuthaii,  I.  L.  R.,  0  Cal., 
68  (1882);  bat  see  also  Lachman  Das 
r.  Dipckand,  I.  L.  R.,  2  All.,  851 
(1880) ;  JetMahai  Dayalji  v.  Oirdhar, 
I.  L.  R.,  20  Bom.,  158  (1894);  Qan- 
faram  Ohose  Sirdar  v.  Kalipodo  Okote, 
I.  U  K.,  11  Cal.,  661  (1885). 

•  A«t  HI  of  1877.  B.  49. 

'  field,  Er.,  440,  450;  Sheikh 
BahmatvUa  ▼.  Sheikh  SariuluUa  Kag- 
dW,  1  B.  L.  R.,  F.  B.,  58  (1868) :  10 
W.  R.,  F.  B.,  51  ;  Monmohinee  Doasee 
v.  Bishen  Moyee  Domu,  7  W.  R.,  112 
(1867) ;  SomuQwrukhalv.  BangammaU 
7  Mad.  H.  C.  R.,  13  (1871),  [adminrions 
by  defendant] ;  MutaamtU  Kaboolun  t. 


Shumthtir  Alt,  11  W.  R,,  16  (1869): 
Dinanath  Mooherju  v.  Detmath 
MuUiek,  6  B.  L.,  R.  App.  I.  (1870)  : 
13  W.  R.,  307;  Shekh  Ibrahim  v. 
Parvata,  8  Bom.  H.  C,  A.  O.  J., 
163  (1871);  Crotvdie  v.  Kullar  Chow 
dhry,  21  W.  R.,  307  (1874) ;  ShaiMi 
Mahomed  Ohid  v.  Kake  Pershad 
SingK  24  W.  R.,  320  (1875)  ;  Bam 
Chumder  Haldar  v.  Gobind  Chunder 
Sen,  I  C.  L.  R.,  542  (1878);  Divethi 
Varada  Ayyangar  v.  Krishnasami 
Ayyangar,  I.  L.  R.,  6  Mad.,  117  (1882). 
*  Monmohinu  Dosser  v.  Bishen 
Mojfee  Dosaee,  7  W.  R.,  112  (1867), 
cited  and  approved  in  Sheikh  Bah- 
maUuUa  v.  Sheikh  SariuiuUa  Kag- 
Chi,  1  B.  L.  R.,  F.  B.,  58,  79  (1868) ; 
10  W.  R.,  F.  B.,  51. 
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receipt,  oral  evidence  of  the  payment  of  the  money  was 
admitted  on  the  principle  embodied  in  illustration  (e)  to 
section  91  of  the  Indian  Evidence  Act.*    Secondary  evi- 
dence may  be  admissible  in  the  case  of  a  document  which 
is  unregistered  through  no  fault  of  the  plaintiff.^    In  the 
undermentioned  case  the  defendant's  title-deed  was  in- 
admissible in  evidence  as  it  was  not  registerd;  but  it  was 
held  that  though  the  defendant  could  not  prove  a  title  by 
purchase,  it  was  open  to  him  to  establish  his  title  without 
the  aid  of  the  deed  of   sale;  that  his  possession  of   the 
premises  in  question  for  more  than  twelve  years  prior  to  th^ 
institution  of  the  suit  was  adverse  to  the  predecessors  of 
the  plaintiff  whose  claim,  as  assignee  of  their  interests,  was 
consequently  barred.*    Where  the  defendants  purchased 
land  from  the  plaintiff,  and  gave  bonds  for  the  purchase- 
money  and  these  bonds  were  not  registerd  and  were,  there- 
fore, not  admissible  in  evidence ;  it  was  held,  that  the 
plaintiff,  as  vendor  was  under  no  necessity  to  rely  on  the 
bonds  in  order  to  establish  a  charge  on  the  property  sold  in 
respect  of  the  unpaid  purchase-money.*    When  the  fact  Is 
admitted,  to  prove  which  it  would  be  necessary  to  use  in 
evidence  a  document  which  has  not  been  registered,  al- 
though registration  thereof  is  by  law  compulsory,  the  non- 
registration cannot  affect  the  decision  of  the  case.    The 
question  of  registration  becomes  material  only  when  it  is 
sought  to  use  the  document  in  evidence.*    So  where  the 


1  Soorjoo      Coomar      ShuUaekarjte  Mahomed    Naina    RouAen^    5    MmL 

V.     BhMfftnn    Ckundtr    Soy,    24  W.  H.    C.    R.,    123  (1809) ;    Nagappa  v. 

K.,  328  (1876) ;  Dalip  Singh  v.  Dur-  Jhvu,  L  L.  R.,   14  Mad.,   56  (1890). 

ga    Prasad,    h    L.   R.,   1   AH.,  442  •  Sambhubhai    Kiirmndai    x.  Shiv 

(1877);       Waman      Bamehandra     v.  laldas  SadaiMvdas   Demi,,  I.  L.    R,. 

Dhmidiba     Krishfrnji,    I.     L.    R..    4  4  Bcmu.,  89  (1879). 

Bom.,     126     (1879);     Vtnkayyar    v.  «  Virchand  Lalchand    v.    Kumaji, 

Venkata9tMaytfar,     I.      L.      R..      3  I.  L.  R.,  18  Bom.,  48  (1892). 

Mad.,  53  (1881).  •  Syed  Beta  Alt  ▼.    Bhitun  Khan, 

•  Synakka     BtnUhen     v.     Vavana  7  W.  R.,  334  (1867). 
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existence  of  the  agreement  was  not  disputed  and  its  pro- 
duction was  not  necessary,  it  was  held  that  the  plaintiff 
was  entitled  to  whatever  relief  the  effect  of  the  plaint  and 
written  statements  taken  together  would  entitle  him  on 
the  admission  of  the  defendant.*  It  has,  however,  been 
said  to  be  doubtful  whether,  if  the  document  itself  is  ten- 
dered in  evidence,  any  admission  of  its  execution  could 
make  up  for  the  want  of  registration;  that  there  is  a  differ- 
ence between  admitting  the  fact,  to  prove  which  the 
document  is  sought  to  be  used,  and  admitting  the  document 
itself  when  offered  as  evidence  and  rejected  for  want  of 
registration.  Where,  in  consequence  of  the  admission,  it 
becomes  unnecessary  to  use  the  document  at  all,  the  fact 
of  non-registration  may  be  immaterial ;  but  the  case  is 
different  when  the  existence  of  the  document  is  disclosed 
and  the  document  itself  produced."  The  provisions  of  the 
Registration  Act,  however,  will  not  be  permitted  to  be 
used  to  subserve  fraud. • 

The  effect  of  the  Specific  Relief  Act  therefore  is  to  render 
registration  a  sine  qu'i  non  to  the  validity  of  certain  docu- 
ments, and  the  object  of  section  4,  clause  (c)  of  the  Specific 
Relief  Act,  would  appear  to  be  to  prevent  any  specific 
relief  being  given  either  by  specific  performance.  Injunc- 
tion or  otherwise,  the  effect  of  which  would  be  to  weaken 
or  nullify  the  provisions  of  the  former  Act  as  also  to  enjoin 
that  a  specific  rule  of  the  statute  law  prescribing  formali- 
ties in  respect  of  the  execution  of  documents  shall  not 
as  was  done  by  the  Court  of  Chancery  in  the  case  of  the 

1  Chedambaram     CheUy    y.      Karw  ■  See    cases  cited.    t6.,    459  •    and 

u^yanalan9apul!f   Taver,   3    Mad.    H.       see  generally  aa    to  the  Registration 
C,    R.,     342    (1867);     HudUston    v.       Act    andca.es    thef^under ;     Field 

flTV.^J**"  "^n""'^'^    ""^    ■'"       ^^"  ^"^-^'^    »-^«'  Indian  Regi,: 
Skekh  Ibrahim  v.    Parvata,    8    Bom.       tration    Act.     4th   Ed.     (1894)     S«. 

Vi."^;  V-  '"  I"'  ^''''^-  ^^^'    ^^    -<*    Woodrofle'B    India" 

•Reld,    Ev..    453.    451.  Evidence  Act,  3«i  Ed.,  pp.  1244-1247. 
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Statute  of  Frauds,  be  evaded  under  the  cover  of  some  op- 
posing equity  which  was  claimed  however  to  be  either  sub- 
servient to  the  true  objects  of  the  statute,  or  collateral  to 
it  and  independent  of  it.  These  exceptions  to  the  statute 
have  been  held  to  lead  to  embarrassments  in  the  actual 
administration  of  equity  in  England;  and  although  in  some 
cases  no  great  mischief  can  occur  from  enforcing  them,  yet 
in  others,  difficulties  may  be  stated  in  their  practical  appli- 
cation which  have  the  effect  of  questioning  their  original 
propriety. '  But  though  the  Courts  in  England  have  granted 
equitable  relief  in  cases  falling  within  the  purview  of  the 
statute  and  the  Courts  of  this  country  are  prohibited  from 
affecting  by  their  orders  the  operation  of  the  Registration 
Act,  it  is  of  course  none  the  less  necessary  to  clearly  ascer- 
tain whether  or  not  the  relief  which  it  is  proposed  to  give 
will  in  fact  affect  such  operation.  Therefore  though  a 
document  which  purports  to  create  an  interest  in  land 
requires  registration,*  and  if  it  be  not  registered  will  not  be 
available  as  affecting  the  property  comprised  therein*  yet 
such  a  document  though  inadmissible  in  evidence  as  creai' 
ing  an  interest  in  land  may  be  used  for  the  purpose  of  ob- 
taining a  specific  performance  of  the  agreement  evidenced 
by  it.*  In  such  a  case  the  operation  of  the  Registration 
Act  is  not  affected  because  it  has  been  held  that  that  Act 
does  not  itself  operate  to  exclude  unregistered  documents 
except  when  tendered  as  affecting  that  which  the  Act  says 


1  CoUett,  op.eU.,  68;   NeUon,   op.  14  Mad..  55    (1890);    ChuniJal    Pan- 

c>/.,  79,  114,  115 ;   Story's   Eq.   Jur.,  nahl    r.    Bomanji    Mancheri     Modi, 

|§  752—769.  I.  U  R.,  7   Bom-,   310  (1883);    Shri- 

»  Act  III  of  1877,  8.  17,  cl.  (6).  dhat      BaUal    Kdkar    v.     Chiniaman 

•  lb.,  8.  49.  Sadashiv    Mehendale,     I.     L.    R.,   18 

*  The  Bengal  Banking  Corpora-  Bom.,  396  (1893);  See  Pformanan- 
Hon  V.  8.  A,  Maekertich,  I.  L.  R.,  daa  Jtwaniaa  v.  Dharaey  Virji,  I.  L. 
10  Cal.,  316  (1883) ;  AddakkaJam  v.  R.,  10  Bom.,  101  (1885) ;  Hormas- 
Theethan,  I.  L.  R.,  12  Mad.,  506  ji  Manekji  Dadackanji  ▼.  Ke9ka9 
(1888);   Nagappa   v.    Z>fvtf,  I.  L.  R.,  PKr«Ao<am,  I.L.  R.,  18  Bom.,  13  (1893). 
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they  shall  not  efEect,  viz.,  a  conveyance  as  distinct  from  a 
contract  to  convey.  They  will  not  operate  to  transfer 
ownership  and  cannot  be  received  in  evidence  to  show 
that  the  ownership  has  passed  from  one  person  to  another, 
and  in  so  far  as  they  are  used  for  this  purpose  specific 
relief  will  in  respect  of  them  be  refused. 

§  56.  Covenants  are  either  of  an  afl5rmative  or  nega-  Varietie«  of 
tive  nature.  Negative  covenants  may  be  either  express 
or  implied.  A  contract  or  conveyance  may  comprise  cove- 
nants of  both  kinds,  that  is  anafl&rmative  covenant  and  a 
negative  covenant  whether  express  or  implied.  The  or- 
dinary remedy  by  way  of  damages  is  available  for  the 
breach  of  covenants  whether  affirmative  or  negative  in 
form.  The  remedy  by  way  of  specific  relief  however 
differs,  for  affirmative  covenants  are  enforced  by  specific 
performance  and  negative  covenants  by  Injunction. 

When  a  person  covenants  that  something  has  been  done  (i)  Affirmative. 
or  shall  be  done  hereafter  the  covenant  is  said  to  be  affirm- 
ative. In  cases  where  the  covenant  is  affirmative  specific 
relief  is  given  by  way  of  specific  performance,'  that  is,  by 
ordering  a  party  to  do  the  very  act  which  he  is  under  an 
obligation  to  do.'  The  question  whether  an  affirmative 
covenant  is  or  is  not  the  subject  of  specific  performance  is 
determined  by  the  rules  contained  in  Chapter  II  of  the 
Specific  Relief  Act.  If  under  those  rules  a  Court  would 
not  specifically  enforce  a  contract,  it  cannot  grant  an 
Injunction  to  prevent  the  breach  of  such  contract.^ 

Where  a  man  covenants  that  a  thing  has  not  been  done  (ii)  Negative.  A/ 
or  shall  not  be  done  hereafter,  the  covenant  is  a  negative 
one.    In  cases  where  the  covenant  is  negative,  specific 
relief    is  given  by    way    of    Injunction.*       A    negative 

»  Kerr,  Inj.,  439.  ♦  Kerr,    Inj.,  439;    wo  tb.,  439— 

«  Act  I  of  1877,  8.  5  (6).  454,    for    instancea    illa3trating  the 

lb.,  8.  56  {/).  iesue  of    Injunctions  in    the  case  of 

negative  covenants. 
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agreement  by  which  anyone  is  restrained  from  exercising 
a  lawful  profession,  trade,  or  business  of  any  kind  is  to 
that  extent  void ;  saving  of  agreements  not  to  carry  on  a 
business,of  which  the  good  will  is  sold  and  such  agreements 
between  partners  prior  to  dissolution  or  during  the  con- 
tinuance of  the  partnership.  Save  therefore  in  the  case 
of  the  excepted  agreements^  no  Injunction  can  issue.  It  is 
clear  that  the  restriction  aimed  at  by  the  Act  is  not  an 
absolute  one  only  and  that  an  agreement  may  still  be  void 
though  it  only  affects  to  create  a  partial  restriction.*^  The 
Indian  Contract  Act  does  away  with  the  distinction  be- 
tween total  and  partial  restraint  of  trade  and  makes  all 
contracts  falling  within  the  terms  of  the  section,*  void 
unless  they  also  fall  within  the  terms  of  the  exceptions  to 
that  section  which  was  intended  to  prevent  a  partial  as  well 
as  a  total  restraint  of  trade.*  A  stipulation  however  in  a 
contract  prohibiting  any  sales  of  goods  to  others  during 
a  particular  period,  of  a  similar  description  to  those  bought 
under  the  contract  is  not  a  stipulation  in  restraint  of  trade.^ 
In  the  undermentioned  case*^  an  Injunction  was  granted 

»  See  Act  I  of  1877,  b.  67,  lUustiis.  terms  of  the  section :      Th^  Brdhma- 

{«)  (ft),  (e).  pw/m  Tea  Co.,  Ld,  v.  Scarth,  I.  L.  R., 

•  Madhvb  Chunder  Poramanick  v.  11  Cal.,  545,  550  (1885) ;  Callianji 
liftjcoomar  DoM,  14  B.  L.  R.,  76,  85,86  Harjivan  v.  Narai  Tricum,  I.  L.  R., 
( 1874) ;  22  W.R.,  370;  Nur  AH  Dubath  18  Bora..  708  (1894).  As  to  contracts 
V.  Abdul  Alt,  I.  L.  R.,  10  Cal.,  765  restraining  the  liberty  of  sale  of 
( 1892) ;  The  Brahmaputra  Tea  Co,,  Ld.  goods,  v.  post. 

V.  Scarih,  I.  L.  R..  11  Cal.,  545  (1885).  ♦  Nur  Ali  Lhihaah  v.   Abdul    AH, 

•  Sales  of  secret  processes  are  not  I.  L.  R.,  19  Cal.,  765  (1892) ;  Mae- 
within  the  principle  or  the  mischief  kenzie  v.  Striramiah,  I.  L.  R.,  13 
of  restraint  of  trade  at  all;  Leather  Mad.,  472  (1890);  The  BrahmajnU- 
Cloth  Co,  V.  Lorwnt,  9  Eq.,  346  ;  ra  Tea  Co.,  Ld.  v.  Scarth,  I.  L.  R., 
Mathews,  op.  cit.,  26,  27,  91,  92,  121,  11  Cal.,  545  (1885). 

129,  130,  209,   229 ;   Maxim  Norden-  »  Carlisle  Nephews  <fe  Co.    v.  Rich- 

felt  duns  aiul  Ammunition  Company  luiuih  BuektearmuU,   I.   L.  R.,  8  Cal., 

V.    NwdtnfeU,   1893,   1  Oh.,  630.    An  809    (1882);  see    Sadagopa    Baman- 

agreement  of  service  by  which  a  per-  jiah  v.  Mackenzie,  I.  L.   R.,  16  Mad.^ 

sou  binds  himself  during  the  term  of  79  (1891). 

his  agreement  not  to  compete  with  his  •  Charlesworth  v.  Macdonald,  I.  L^ 

employer  is  not,  it  seems,  within  the  R.,  23  Bom.,  103  (1898). 
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lestraining  a  party  from  practising  as  a  doctor  in  Zanzibar 
on  his  own  account  during  the  period  of  three  years  for 
which  he  had  agreed  to  become  an  assistant  of  anotheir. 
Where  a  person  having  a  license  for  the  manufacture  of 
salt  entered  into  a  contract  with  a  firm  of  merchants 
whereby  it  was  provided  that  he  should  not  manufacture 
salt  in  excess  of  the  quantity  which  the  firm,  at  the  com- 
mencement of  each  manufacturing  season,  should  require 
him  to  manufacture ;  and  that  all  salt  manufactured  by 
him  should  be  sold  to  the  firm  for  a  fixed  price,  and  the 
agreement  was  to  be  in  force  for  a  period  of  five  years ;  it 
was  heldy  in  a  suit  by  the  merchants  for  an  Injunction 
restraining  the  licensee  from  selling  his  salt  to  others  and 
for  damages,  that  whether  or  not  the  first  of  these  clauses 
was  invalid  under  section  27  of  the  Contract  Act,  it  was 
separable  from  the  second  clause  which  was  not  bad  as 
being  in  restraint  of  trade.  ^  A  contract  under  which  goods 
are  purchased  at  a  certain  rate  for  a  certain  market,  con- 
taining a  stipulation  that  if  the  goods  go  to  another  place 
a  higher  rate  should  be  paid  for  them,  is  not  one  in  res- 
traint of  trade.' 

Every  agreement  in  restraint  of  the  marriage  of  any 
person  other  than  a  minor  being  void  ;^  as  also  saving  cer- 
tain exceptions,  every  agreement  in  restraint  of  legal 
proceedings,*  it  follows  that  no  Injunction  can  be  granted 
in  respect  of  the  breach  of  such  agreements. 

Though  affirmative  covenants  are  enforceable  by  spe- 
cific performance  yet  contracts  and  covenants,  though  - 
affirmative  in  form,  may  often  involve  a  negative  in  sub- 
stance.   When  the  importation  of  a  negative  quality  into 

'  Sadagopi    Rjm^njiah    y.     Mac-  L.   B.,  17  Cal.,  320  (1890). 
htntie,  I.  L.  R.,  15  Mad.,  79  (1891) ;  •  Act  IX  of  1872,  8.  26, 

S.  C.  in  Lower  Court,  I.  L.  R.,  13  ^  lb.,  s.  28,   which    saves    certaizr 

Mad.,  472  (1890).  contracts  to  refer  to  arbitration. 

•  Pttm  8ook  V.  Dhvrum  Chand,    I. 
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-an  affirmative  agreement  is  not  against  the  meaning  of 
the  agreement,  the  Court  will  import  the  negative  quality 
and  restrain  the  doing  of  acts  which  are  inconsistent  with 
the    agreement.^     But  if    an    agreement  affirmative  in 
form    is   of    such  a  nature  that  it  cannot  be  specifically 
enforced,  and  the  application  for  an  Injunction  is  in  effect 
and  spirit  an  application  for  a  decree  for  specific  perform- 
ance, the  Court  will  not  import  a  negative  quality  into  the 
agreement,  but  will  leave  the  plaintiff  to  his  remedy  by 
damages.^ 
(*")  f^™*.^u^®     An  agreement  may  contain  both  affirmative  and  nega* 
negative.         tivc  covcnants,  the  latter  of  which  may  be  either  express 
or  implied.     Where  the  affirmative  covenants  is  capable 
of  specific  performance  it  may  be  so  enforced  and  the  nega- 
tive covenant  may  be  enforced  by  an  Injunction.    Where 
however  the  affirmative  covenant  is  not  capable  of  specifx 
performance,  it  was  formerly  a  matter  for  doubt  whether 
the  Court  would  enforce  by  Injunction  the  negative  part 
of  an  agreement  containing  both  affirmative  and  negative 
stipulations,  unless  the  affirmative  part  of  the  agreement 
was  of  such  a  nature  that  it  would  be  specifically  enforced 
by  decree.^ 

The  general  rule  is  that  where  specific  performance  will 
not  be  granted  an  Injunction  will  not  be  issued;  and  that 
specific  performance  in  part  is  impossible,  for,  as  a  general 
rule,  equity  will  not  enforce  part  of  a  contract  unless  the 
whole  can  be  performed.*  It  would  follow  strictly  there- 
fore that  the  Court  should  refuse  to  interfere  by  Injunction 
to  restrain  the  breach  or  non-performance  of  part  of  an 
executory  contract  where  the    rest    of    the    contract  is 

>  Kerr,  Inj.,  462—166,  H   ibi  cams  712,  713  (1894)]. 
;  [nee    yitsserunnji    Mericanji    Patiday  ■  lb.,  460 — 468,  ei  ibi  casui. 

V.    Gordon,    I.   L.   R.,  6    Bom.,  266,  •  See  Kerr,  Inj.,  470. 

280  (1881);     Callianji     Harjivan    v.  *  Fry,  8.  P.,  §  821;    aee  Act  I    of 

Narsi  Tricum,  1.   U    R..    18    Bom.,  1877,  s.  17. 
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incapable  of,  or  is  not  a  proper  subject  for,  specific- 
performance,  since  the  grant  of  an  Injunction  in  such  a  case 
would  be  tantamount  to  a  merely  partial  enforcement  of 
the  contract.^  And  so  it  was  formerly  held  that  where 
the  positive  part  of  an  executory  contract  could  not  be 
performed  by  the  Court,  it  would  not  enforce  the  negative 
part  by  an  Injunction.*  But  now  specific  performance  in 
part  will  be  decreed  if  the  contract  be  one  which  is  divisible. 
When  a  part  of  a  contract  which  taken  by  itself,  can  and 
ought  to  be  specifically  performed,  stands  on  a  separate 
and  independent  footing  from  another  part  of  the  same 
contract  which  cannot  or  ought  not  to  be  specifically 
performed,  the  Court  may  direct  specific  performance  of 
the  former  part,*  for  owing  to  the  divisibility  of  the 
whole  contract,  the  parts  in  question  are  really  indepen- 
dent contracts.  By  analogy  therefore  to  this  rule 
of  specific  performance  and  notwithstanding  the  rule  of 
Injunction  which  prohibits  relief  in  the  case  of  a  breach 
of  contract,  the  performance  of  which  would  not  be  speci- 
fically enforced,*  when  a  contract  comprises  an  affirmative 
agreement  to  do  a  certain  act  coupled  with  a  negative 
agreement,  express  or  implied,  not  to  do  a  certain  act,  the 
circumstance  that  the  Court  is  unable  to  compel  specific 
performance  of  the  affirmative  agreement  does  not 
pjreclude  it  from  granting  an  Injunction  to  perform  the 
n^ative  agreement :  Provided  that  the  applicant  has 
not  failed  to  perform  the  contract  so  far  as  it  is  binding 
upon  him.*    In  the  leading  case  of  Lumley  v.  Wagner^ 


>  Fry,  8.  P.,  B  l^^O,  ll^^-  ^^*^>^    ^^o<<'»  ^-    ^a;i  Bathha  Saheb, 

•  lb.,  S  852.  I.  L.  R.,   26  Mad..    168,    173  (1902), 

•  Act  I  of  1877,  8.  16 ;  Fry,  8.  P.,       it  waa  hdd  that  there    had    beea  no 
{  821.  Buch  failure. 

«  Act  I  of  1877,  8.  56.  cl.  (/).  •  DeG.  M.  &  O.,  604  (1852) ;   niu8. 

•  Act  I  of  1877,  8.   57  :    Lumley  v.       (r)  to  a.   57  of  the  Specific  Relief  Act 
Wa9mer,    1    DeG.  M.  k   G.,    604.  la       la  taken  from  thia  caae. 
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there  was  an  express  negative  covenant  coupled  with 
the  affirmative  covenant.  There  the  defendant  agreed 
with  the  plaintiff  that  she  would  sing  at  the  latter' s 
theatre  during  a  certain  period  of  time  and  would  not 
sing  elsewhere  without  the  plaintiff's  written  authority; 
and  the  Court  interfered  to  prevent  the  violation  of 
the  negative  stipulation  although  it  could  not  enforce 
the  specific  performance  of  the  entire  contract.  But 
the  principle  of  this  case  has  not  been  confined  to  cases 
of  express  negative  stipulations,  but  has  been  applied  to 
<;ases  where  the  negative  agreement  is  only  implied*  which 
cases  are  also  included  within  the  terms  of  section  57  of 
^  the  Specific  Relief  Act.^  The  doctrine  has  been  criticised 
in  England,  and  it  has  been  stated  to  be  doubtful  whether 
the  presence  of  a  negative  stipulation  can  be  relied  on,  if 
the  contract  is  not  such  in  its  nature  as  to  be  the  proper 
-iubject  of  the  equitable  jurisdiction.^  That,  however,  the 
'Courts  in  India  have  jurisdiction  in  the  case  of  express 
negative  stipulations,  is  clear  from  the  terms  of  the  section. 
Again  it  has  been  observed^  that  it  is  not  easy  to  see  the 
limits  to  which  the  doctrine  of  an  implied  negative  might 
\  be  carried.  Every  agreement  to  do  a  particular  thing  in 
one  sense  involves  a  negative.  It  involves  the  negative 
of  doing  that  which  is  inconsistent  with  the  thing  you  are 
to  do.  But  it  does  not  at  all  follow  that  because  a  person 
has  agreed  to  do  a  particular  thing,  he  is  therefore  to  be 


1  Fry     on    Specific     Performance,  Harjitan  v.  Narsi  Tricum,  I.  L.  R., 

§  854  ;   Webster  v.   Dillon,  3  Jur.,  N.  18   Bom..    708.    709   (1894);  8.  C.  in 

S.,    482;     Montague   v.    Flockton,   L.  appeal.   I.  L.  R.,  19  Bom..  764  (1895). 

R..  16  Eq..  189  [  two  cases  of  doubt-  »  Fry,  op.  eit,,  §  860.  citing  obwr- 

ful    authorityj  see  Whitwood    Ckem-  vations  of  Lord    Selbonie    in     Wot- 

ical  Co,  y.   Hardman,    1891.    2  Ch.,  ver*a»ptoii     and     WaUaU     Railway 

416 ;    De    MatloB  v.  Gibson,  4  DeO.  Co,     v.     London  and    North-WesSern 

ft  J.,  276  ;  8evin  r.  Deslandes,  30  L.  Railway  Co.,  L.  R.,  16  Bq.,  440. 

J.  Ch.,  467.  4  Fry,  op.  eii.,  §  867. 

•See  8.   67.   Illus.    (d);    Callianji 
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restrained  from  doing  everything  else  which  is  inconsis- 
tent with  it  J  If  there  is  a  distinct  negative  contract  in 
the  agreement  the  Court  may  fasten  upon  that  and  sepa- 
rating that  from  the  rest  of  the  agreement  may  enforce 
specific  performance  of  that  contract.  But  when  a  plain- 
tiff comes  into  Court  upon  an  agreement  which  does  not 
contain  any  such  direct  negative  clause,  and  when  one  \ 
must  infer  the  negative  from  the  necessity  of  the  case  the  / 
instances  in  which  the  Court  has  foimd  it  possible  to  act  / 
are  very  few  and  special.'  The  principle,  no  doubt,  does  ■ 
not  depend  upon  whether  there  is  an  actual  negative 
clause ;  but,  for  the  grant  of  an  Injunction,  the  Court 
must  be  able  to  say  that  the  parties  were  contracting 
in  the  sense  that  one  should  not  do  this  or  the  other — 
some  specific  thing  upon  which  one  can  put  one's 
finger.'  In  such  cases  as  these  there  is  no  very  definite 
line,  and  the  case  of  Lundey  v.  Wcyner  is  an  anomaly 
to  be  followed  in  cases  like  it,  but  an  anomaly  which  it 
would  be  very  dangerous  to  extend.*  The  present 
tendency  in  England  thus  seems  to  be  not  to  extend 
the  principle  of  Lumley  v.  Wagner  and  to  limit  the 
doctrine  in  the  leading  case  (1)  to  contracts  of  such  a 
nature  as  are  the  proper  subjects  of  equitable  jurisdic- 
tion,*   and   (2)  in  regard    to  implied  negative  terms,  to 

*  Whitwood  Chemical  Co.  v.  Hard-  this  passage  and  stating  the  law  to 
man,  L.  R.,  1891,  2  Ch.,  426,  427»  be  settled  by  the  former  case  said  ; 
per  lindley,  Jj.  J.,  cited  in  Callianji  "  Putting  that  aside  (the  observa- 
Harjivan  v.  Narsi  Tricum,  I.  L.  R.,  tion  of  Lindley,  C.  J.,)  the  judgment 
18  Bom.,  709  (1894).  of  the  Court  of   appeal    muBt    go    to 

*  Callianji  Harjivan  v-  Xar^i  Tri-  this — that  in  order  to  grant  an  In- 
CUM,  I.  L.  R.,  18  Bom.,  713  (1894),  junction  in  aid  of  a  contract  of  8er 
citing  Peio  y.  Brighton  and  UckfUld,  vice  you  mast  find  an  express  nega. 
dbc,  Bailway  Co.,  1  H.  ft  M.,  486.  tive  purpose."] 

■»  WhUvxmd  Chemical  Co.  v.    Hard-  ♦  lb.,  cited  in  Callianji    Harjivan 

man,     supra,     per     Lindley,    L.    J.  v.   NarH   Tricum,   I.  L.  R.,  18  Bom.. 

[See     ''Star'*     Newspaper    Co.,    Ld.  709.  710  (1894). 

▼.    O'Connor,   W.     N.     (1893),     114,  •  t.e.,  contracts    which    would  fall 

where     Kekewich,     J.,     referring    to  within  s.  12  of  the  Specific  Relief  Act. 
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refuse  to  raise  such  terms  by  implication  except  in  the 
cases  where  the  Courts  have  already  done  so.*  Though 
the  Courts  in  India  have  an  undoubted  jurisdiction 
to  grant  an  Injunction  either  in  the  case  of  express 
or  implied*  negative  covenants  coupled  with  affirmative 
covenants  incapable  of  specific  performance,  yet  it  is 
apprehended  that  as  the  grant  of  an  Injunction  is  in 
all  cases  a  matter  of  discretion,  the  Courts  in  this  country 
will,  in  the  exercise  of  their  discretionary  jurisdiction 
be  guided  by  the  current  tendency  of  English  judicial 
opinion  upon  this  subject.' 

The  general  principle  that  in  granting  an  Injunction 
the  Court  must  exercise  its  discretion  with  a  view  to  all 
the  circumstances  of  the  case  particularly  holds  good  in 
the  special  case  where  specific  performance  is  indirectly 
sought  by  the  enforcement  of  an  implied  negative  cove- 
nant. Even  in  Lumley  v.  Wagner^  where  there  was  held 
to  be  a  direct  negative  covenant,  the  plaintiff  was  only 
held  to  be  entitled  to  the  benefit  of  this  principle  of  law, 
because  looking  at  the  merits  and  the  circumstances  of 
the  case  he  was  right.  ^ 

Cases,  however,  have  occurred  and  will  occur  where 
the  circumatances  of  the  case  require  the  importation  of 
a  negative  quality.  Thus  the  contract  of  charter-party 
is   from  the  peculiar  nature  of  the  subject  of  the  contract,. 


•  Fry,  op.  eU,,  §(    862,  857—861 ;  tive  quality  is  imported ;    aee  Ddkert 

NelBon*6  Specifk}  Belief  Act,   )01.  v.  AUwan,  3  App.  Cm.,  700,  cited  in 

2  See  Act  I  of  1877,  s.   57,    Ulus-  CaUanji   Hnrjivan   v.    NarH   Triemm 

tratioDH    {h)    uid    d),    and    Madras  supra,  at  pp.  712,  713 ;  as  to  mutaal* 

Ait7if«iy  Co.   ▼.  RuH,  I.   L.  R.,     14  ity   being    unneoessary,    see   Nusaer' 

Mad.,    18  (1890).  winji    Menoanji   Panday  v.    Oordomr 

'  Nelson,  op.  eU,y  301,  145  ;  Colli-  I.  L.  R..  6  Bom.,  266,  280, 281    (1881). 

anji     Harjivan    ▼.     Narai     Tricum^  ^  1  DeO.  M.  ft  O.,  at  p.  633. 

I.  L.  R.,  18  Bom.,  700,  711,  713,  714  »  Cattianji   Barjimn  v.  Narti  Tri- 

(1897)    a   a  in  appeal,  LL-R.^IO  €um,  I.    L.    R.,  18  Bom.,    702,  704 

Bom.,  764  (1895);   as  to   the   discre-  (1894). 
tion  to  be  exercised  where  a  negati« 
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an  exception  to  the  general  rule  that  a  negative  quality 
will  not  be  imported  into  an  afi&rmative  agreement  unlesa 
the  agreement  is  of  such  a  nature  that  a  decree  for  spe- 
cific performance  can  be  made ;  and  the  owner  of  a  vessel 
will  be  restrained  from  doing  any  act  inconsistent  with 
the  charter-party.*    But  though   where  a  charter-party 
has  been  actually  completed,  the  Court  will,  by  Injunc- 
tion, prevent  an  employment  of  the  ship   inconsistent 
with  its  terms,  where  there  is  only  an  agreement  for  a 
charter-party,  no  such  Injunction  will  be  granted.^     In 
the  case  last  cited,  West,  J.,  said  :  '*  As  to  the  merits 
section  57  of  the  Specific  Relief  Act  speaks  of  the  Court 
being    '  unable '    to    compel  specific  performance.     The 
particular  ground  of  inability  is  immaterial,  and  may  be 
anything  which  constitutes  a  bar  to  specific  performance 
under  the  provisions  of  Chapter  II  of  the  Specific  Relief 
Act.     In  the    illustrations    to    the    section    the  bar    to 
specific  performance  in  each  case  is  to  be  found  in  section 
21,  clause  (6)  of  Chapter  II,  but  if  an  Injunction    may 
be  given  in  the  case  of  a  contract,  specific  performance 
of  which  is  forbidden    under  section  21,  clause  (6),  it  is 
plain  that  (unless  section  57  is  to  be  made  a  nullity),  it 
can  also  be   given    in  the    case  of    a  contract,    specific 
performance    of    which  is    forbidden    under    section  21, 
clause  {g),  or  under  the   combined   clauses,  or  under  any 
other  section  of  Chapter  II."* 

The  first  case  was  referred  to  in  a  subsequent  decision.    v.^i^/fj^jS^Aa 
In  this  case  plaintiffs  advanced  money  to  the  defendants  ^*«*«*- 

'  DeMattos    v.    Oibson,  4  D.  &  J.t  granted.     It    does    not  appear  whe- 

276;  &'evin    v.    Dealandes,   90  L.  J.  ther  this  ru]e  was  ever  heard. 
Ch..  467;    Kerr,  Inj.,  468,  473,  60&  ^  Madras     Railway      dompany    v. 

2  Haji    Abdul    AVarahhi    v.      Haji  Rust,  I.  L.  R.,  14  Mad.,  18,  22  (1890) ; 

Ahdful    Baeka^    I.    L.   R.,  6  Bom.,  5  Callianji  Harjivan  v.    Narsi   Tricum 

(1881) ;  in  this    case  the  application  I.  L.  R.,  18  Bom.,  702,  711  (1894). 
was  for  an    interim  injnnction  which  *  Subba    Naidu    v.    Haji    Badsha 

was  refased,    bat    a    rule    nisi    was  Shahib,  I.  L.  R.,  26  Mad.,  168  (1902). 

W,  I  17 
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{or  the  purpose  of  carrying  on  work  in  certain  mica  mines 
in  pursuance  of  an  agreement  by  which  defendants  under- 
took, in  consideration  of  the    advance,  to   send  all  the 
mica  produced  from  the  mines  to  plaintiffs    and   bound 
themselves  not  to    send    any  of    it  to    any   firm  other 
than  plaintiff's,  or  keep   any  in   stock.    Plaintiffs  now 
complained   that   defendants    had    in    breach    of    their 
agreement,  arranged  to  consign  and  had  already  made 
consignments  of  mica  to  another   firm  and   were  keeping 
mica  in  stock.     Plaintiffs    filed    this    suit    for    specific 
performance  and  for  an  Injunctiwi  restraining  defendants 
from  acting  in  violation  of  the  terms  of    the  agreement. 
A  temporary  Injunction    was    subsequently  applied  for 
und    obtained.    Upon    an   appeal   being    preferred   by 
defendants  against   the   order   granting  the  temporary 
Injunction :  Heldy  that  the  Injunction  was  rightly  granted. 
The  defendants'  contention    was  that   inasmuch  as  the 
positive  covenant  could  not  be  enforced  by  a  decree  for 
specific  performance  a  breach  of  the  negative  covenant 
ought  not  to  be  restrained  by  an  Injunction.    As  to  this 
the  Court  observed  as  follows  : — '*Now,  we  are  relieved 
from  considering  the  question  as  to  whether  the  positive 
covenant  in  this  case  can  or  cannot  be  specifically  enforced 
because  it  is  conceded  by  the  counsel  on  behalf  of  the 
plaintiffs  that  it  cannot.    In  this  state  of  things,  there- 
fore, it  has  to  be  considered  whether,  under  the  law  of  this 
country,  a  breach  of  the  negative  covenant  not  to  consign 
to  third  parties  can  be  restrained  by  Injunction.    The 
law  with  regard  to  the  granting  of  permanent  Injunctions 
is  regulated  by  the  provisions  of  the  Specific  Relief  Act. 
Section  56  says  an  Injunction  cannot  be  granted  in  cer- 
tain specified  cases,  including  an  Injunction  to  prevent  the 
breach  of  a  contract,  the  performance  of  which  would  not 
be  specifically  enforced.     That  is  clause  (/)  of  section  56. 
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.  Section  57  says  ^^  Not^tihstanding  section  56,  clause 
(/),  where  a  contract  comprises  an  affirmative  agreement 
to  do  a  certain  act,  coupled  with  a  negative  agreement, 
expressed  or  implied,  not  to  do  a  certain  act,  the  circum- 
stance that  the  Court  is  unable  to  compel  specific  perform- 
ance of  the  affirmative  agreement  shall  not  preclude  it 
from  granting  an  Injunction  to  perform  the  negative  agree- 
ment, provided  the  applicant  has  not  failed  to  perform 
the  contract  so  far  as  it  is  binding  on  him." 

Then,  section  54,  which  is  the  first  section  of  Chapter  X 
which  deals  with  perpetual  Injunctions,  is  as  follows  : — 
*'  Subject  to  the  other  provisions  contained  in,  or  referred 
to  by,  this  Chapter,  a  perpetual  Injunction  may  be  granted 
to  prevent  the  breach  of  an  obligation  existing  in  favour 
of  the  applicant  whether  expressly  or  by  implication. 
When  such  obligation  arises  from  contract,  the  Court 
shall  be  guided  by  the  rules  and  provisions  contained  in 
Chapter  II  of  this  Act." 

Now,  some  of  the  rules  and  provisions  are  to  be  found 
IQ  section  21,  which  speaks  of  contracts  which  cannot  be 
specifically  enforced,  and  one  of  the  contracts  which  under 
that  section  cannot  be  specifically  enforced,  is  referred  to 
in  paragraph  (b) — *'  a  contract  which  runs  into  such 
minute  or  numerous  details,  or  which  is  dependent  on 
the  personal  qualifications  or  volition  of  the  parties, 
or  otherwise  from  its  nature,  is  such  that  the  Court 
cannot  enforce  specific  performance,  of  its  material 
terms,"  and  Mr.  Grant's  proposition  of  law^is  that  section 
57  only  applies  to  the  case  of  contracts  which  are  specified 
in  section  21,  clause  (6).  In  other  words,  he  says  that 
section  57  only  applies  to  cases  which  I  may  describe 
compendiously  as  cases  like  LunUey  v.  Wagner.  There 
is  certainly  nothing  in  the  words  of  section  57  to 
suggest  that  so  narrow  a  construction  should  be  placed 
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upon  it.  The  section  is  really  a  proviso  to  section  56» 
which  cuts  down  the  operation  of  the  preceding  section*^ 
Mr.  Grant  has  been  unable  to  cite  any  decision  of  the 
Courts  in  this  country  in  support  of  the  proposition 
which  he  put  forward,  though  no  doubt  there  are  expres- 
sions of  opinion  in  the  text-books  which  support  his 
proposition.  The  authorities  such  as  there  are,  are 
against  the  proposition  which  he  invites  us  to  adopt. 
Although  the  facts  in  Madras  Railway  Company  v. 
Riui^  are  not  precisely  the  same  as  those  in  the  present 
case,  it  supports  the  view  that  section  67  means  what  it 
says  and  that  it  is  not  to  be  cut  down  as  Mr.  Grant 
suggests.  That  decision  no  doubt  was  only  the  decision 
of  a  single  Judge.  With  reference  to  the  point  the  learned 
Judge  says,  '  It  is  argued  that  when  the  remedy  by 
specific  performance  of  a  contract  is  expressly  refused  by 
Chapter  II  of  the  Specific  Relief  Act,  then,  by  virtue  of 
section  54,  clause  (2),  an  Injunction  cannot  be  granted, 
and  therefore  that  this  contract  being  one  extending 
over  more  than  three  years,  and  therefore  not  capable 
by  section  21,  clause  {g)  of  specific  performance  cannot 
be  the  subject  of  an  Injunction.  It  seems  to  me  that 
this  argument  would  make  section  57  of  the  Act  a 
nullity.'  In  that  case  Mr.  Grant  appeared  as  Counsel 
and  he  advanced  precisely  the  same  argument  which  he 
advanced  to-day.  In  that  case  the  Court  declined  to 
adopt  bis  argument  and  I  think  rightly.  As  regards 
Charleswcrth  v.  Macdonald^^  I  do  not  think  it  can  be  said 
to  afford  us  any  assistance,  because  the  question  in  that 
case  arose  in  Zanzibar,  where  the  Specific  Relief  Act  has 
no  application.  With  regard  to  Mr.  Grant's  contention 
that  section  57  only  applies  to  what  I  have  described  as 


J.  L.  R.,  14  Mad.,  18.  •  I.  L.  R.,  23  Bom.,  108. 
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oiMBes  Uke  Lumley  v.  Wagner,^  it  has  to  be  obBerved 
that  one  of  the  iUustrations  to  section  57,  viz,,  illustration 
(o)  IB  a  re-produotion  of  the  decision  in  Lundey  v.  Wagner. 
But  that  is  only  one  of  the  five  illustrations.  The  other 
illustrations  relate  to  facts  which  are  quite  distinct  from 
the  facts  which  were  in  question  in  Lumley  v.  Wagner. 
That,  I  should  have  thought,  was  decisive  as  to  the 
question  whether  the  Legislature  intended  that  section 
Wl  should  only  apply  to  cases  falling  under  section  21 
ib).  If  the  Legislature  intended  that  section  21  should 
apply  nothing  would  have  been  easier  than  to  have  said 
to.  It  seems  to  me  it  may  well  be  that  the  Legislature 
designedly  adopted  these  general  terms  for  the  purpose 
of  avoiding  in  this  country  the  difficulties  which  have 
arisen  in  the  English  Courts  with  regard  to  cases  of  this 
character — difficulties  which  .  resulted  in  the  English 
authorities  being  somewhat  confused  and  not  altogether 
reconcilable. ' ' 

Though  section  57  includes  the  words  '  notwithstanding 
section  56,  clause  (/),'  (that  is,  '  an  Injunction  cannot 
be  granted  to  prevent  the  breach  of  a  contract  the 
performance  of  which  would  not  be  specifically  enforced'), 
still  the  discretion  of  the  Court,  which  must  always  be 
exercised  before  granting  an  Injunction  (section  52),  must 
be  the  discretion  set  forth  in  section  22,  which  recites 
oases  in  which  the  Court  may  properly  exercise  a.  discre- 
tion not  to  decree  specific  performance.  It  is  true  that 
section  56,  clause  (/),  speaks  of  contracts,  the  performance 
of  which  would  not  be  specifically  enforced,  but  section  57 
says  that  '  the  circumstances  that  the  Court  is  unable  to 
compel  specific  performance  of  the  affirmative  agreement, 
Ac.'     This  apparently  relates  to  section  21,  which  treats 

«  1  D.  M.  G.,  004. 
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of  contracts  which  '  cannot  be  specifically  enforced.  Sec- 
tion 67  can  hardly  mean  that  though  the  Court  would 
not  in  the  proper  exercise  of  its  discretion  (as  explained 
in  section  22)  decree  specific  performance  of  a  contract, 
though  it  would  be  lawful  to  do  so  (as  explained  in  section 
21),  yet  when  indirectly  decreeing  specific  performance 
by  granting  an  Injunction  under  section  57,  and  exer- 
cising its  discretion  as  provided  by  section  52,  the  Court 
must  not  be  guided  by  the  rules  laid  down  in  section  22 
as  to  the  exercise  of  its  discretion."^ 

The  section  it  seems  contemplates  two  distinct  agree* 
ments  whether  one  of  such  agreements  be  express  or 
implied.  The  negative  part  of  an  agreement  will  not  be 
enforced,  unless  it  constitutes  a  distinct,  separate,  and  sub* 
stantive  part  of  the  contract.  If  the  negative  part  ia 
merely  subsidiary  or  incidental  to  the  affirmative  part, 
or  if  the  affirmative  and  negative  stipulations  are  merely 
correlative  to  and  not  capable  of  being  separated  from 
each  other  the  Court  will  not  enforce  the  negative  part  by 
Injunction,  unless  the  affirmative  part  is  of  such  a  nature 
that  it  can  be  specifically  enforced.^  The  negative  agree* 
ment  may  be  express  or  implied.  The  Court  will,  where 
parts  of  the  agreement  are  distinct  and  separable  from 
the  rest,  import  a  negative  and  interfere  by  way  of  Injunc- 
tion.* 

The  Court  will  neither  enforce  an  express  negative  term 
nor  will  it  import  a  negative  and  enforce  by  Injunction, 
unless  the  person  who  makes  the  application  has  actually 
performed  his  own  part  of  the  agreement.*  The  mere 
assertion  on  his  part  that  it  is  his    intention  to  perform 


>  Callianji   Harjivan  v.  Narai  Tri-  3  /6.,  468. 

cum,  I.  L.  R..    18  Bom.,  at  p.  716,  *  Act  I  of  1877,  b.  67;  Korr,    Inj.» 

per  Candy,  J.  469,    473;    Fry   on   Specific    Perfor- 

•  Kerr,  Inj.,  471.  mance,  §1162. 
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his  part  of    the  agreement   is  not  sufficient,    unless  the 
Court  can  decree  specific  perfonnance  against  him.* 

§  57.    The   appropriate   remedy   by   way   of   specific  m^w'^JHiBr 
relief  in  the  case  of  affirmative  covenants  lies  in  the  speci-  "»**^7«  »«»««- 
fic  performance  which  consists  in  ordering  a  party  to  do 
tlie  very  act  which  he  is  under  an  obligation  to  do.    The 
rules  relating  to  the  grant  of  this  form  of  relief  are  con- 
tained in    Chapter  II    of    the  Specific    Relief    Act.    It 
would  be  beyond  the  scope  of  the  present  work  to  deal 
at  length  with  the  subject  of  specific  performance  which 
is  only  here  touched  upon,  in  so  far  as  the  principles 
which  govern  the    grant    of   specific   performance   have 
under  s.  54  of  the  Specific  Relief  Act  to  be  considered 
where  Injunctions  are   issued  to  prevent    the    breach  of 
obligations  arising  in  contract.     The  jurisdiction  of  the 
Court  in     Injunction    is   connected    with    the    specific 
performance  of  executory  contracts  in  three  ways  : — (1) 
sometimes  the  Injunction  is  the  instrument  by  which  the 
Court  specifically  enforces  the  contract  itself  or  some  part 
of    it  (as  in  the    case    of  express    or  implied   negative 
agreements,  whether  standing  alone  or  in  connection  with 
affirmative  agreements) ;  (2)  sometimes  the  Injunction  is 
merely  incidental  or  ancillary  to  the  performance  of  the 
contract ;  and  (3)  sometimes  the  Injunction    is  used  for 
the  purpose  of  giving  effect  to  rights  resulting   from  the 
non-performance  of  the  contract.'' 

§  58.    The  second  of  the  above  cases   exists  when  the  ipjanotionB  to 
Injunction  is  used  in  aid  of  an  ancillary  to    the  primary  cUiary  to  s^- 
relief  by  specific  performance.     The  jurisdiction  of  the  San^  "" 
Court  in  Injimction  is  often  ancillary  to  that  in  specific 
performance,  for  the  purpose  of  preventing  the  defendant 

1  Peto  V.    Brighton,    Uck field    and  Fry      on     Specific    Performance, 

Tunbridge    WeOs   Railway    Co.,  1  H.       §  1140.    See    farther  as  to  the  third 
ft  M.,  468.  case,  ib.,  §§1165—1167. 
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making  use  of  some  legal  interest  or  right  vested  in  him 
in  a  way  inconsistent  with  the  equity  claimed  by  the 
plaintiff,  or  embarrassing  the  plaintiff  by  dealing  with  the 
property  during  the  pendency  of  the  action,  or  obstruct- 
ing the  performance  of  some  act  incidental  to  the  execu- 
tion of  the  contract.  In  the  class  of  cases  now  referred 
to,  the  Injunction  is  granted  upon  interlocutory  appli- 
<;ation  and  until  the  trial  on  the  plaintiff  showing  a  prima 
facie  case  for  specific  performance.'  The  right  to  have  an 
Injunction  depends  on  the  nature  of  the  remedy  which  a 
-Civil  Court  would  give  in  the  suit,  and,  if  it  be  shown  that 
a  decree  for  specific  performance  would  necessarily  follow 
proof  of  the  facts  alleged,  an  Injunction  may  properly 
be  granted,  as  without  it  the  suit  may,  and  in  many  cases 
probably  would,  be  infructuous.*  Thus  interlocutory 
Injunctions  have  been  granted  during  the  pendency  of  a 
suit,  for  specific  performance  restraining  the  bringing  of 
an  ejectment  during  the  suit,  and  restraining  the  convey- 
ing away  of  the  legal  estate,  or  the  sale  or  surrender  of  the 
estate,  and  restraining  a  purchaser,  who  had  got  into 
possession,  from  cutting  timber  on  the  estate.  So  as  a 
general  principle,  if  there  is  a  clear  valid  contract  for  sale, 
the  Court  will  not  permit  the  vendor  afterwards  to 
transfer  the  estate  to  a  third  person  though  such  third 
person  would  be  affected  by  lis  pendens.'  A  Court  of 
Equity  has  jurisdiction  pending  a  suit  for  specific 
performance  to  restrain  a  party  from  alienating  or  affect- 
ing by  other  acts  the  subject-matter  of  litigation.*  So 
the  Civil  Procedure  Code  provides  that  an  Injunction 
may  be  granted,  if  in  any  suit  it  is  proved  that  any 
property  in  dispute    in    a    suit    is    in  danger  of  being 


»  Fry.  op.  cit.,  §§  1154,  IIM.  8  Fry.  op.  ciV.,  §§  1166—1168. 

•  In  the  matter  of  Gunput  Narain  *  Kerr,  Iiij.,  484—486. 

J^ijiQK  I.  L.  K.,  1  Cal.,  74.  76  (1876). 
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wasted,  damaged,  or  alienated  by  any  party  to  the 
miit.'  The  Courts  will  in  general  restrain  by  Injunc- 
tion any  act  inconsistent  with  the  due  performance 
of  the  contract.*  In  the  undermentioned  case,^  Jessel, 
M.  R.,  observed  as  follows  : — ''I  have  no  hesitation  in 
saying  that  there  is  no  limit  to  the  practice  of  the  Court 
with  regard  to  interlocutory  applications  so  far  as  they 
are  necessary  and  reasonable  applications  ancillary  to  the 
due  performance  of  its  functions,  namely,  the  adminis- 
tration of  justice  at  the  hearing  of  the  cause." 

§  59.  In  the  preceding  paragraph  Injunctions  have  injanotiaiis  to 
been  considered  as  incident  or  ancillary  to  the  primary  broMb  of  s 
relief,  namely,  specific  performance.  Sometimes,  how-  m^ts.^*  **^'^^ 
ever,  the  Injunction  is  itself  the  instrument  of  perform- 
ance, that  is,  the  instrument  by  which  the  Court  specifi- 
cally enforces  the  contract  itself  or  some  part  of  it.  So 
the  appropriate  remedy  in  the  case  of  a  negative  agree- 
ment is  Injunction,  as  that  for  an  affirmative  agree, 
ment  is  specific  performance.  It  is,  however,  only  the 
form  of  the  remedy  which  differs  ;  for  whenever  the  Court 
grants  an  Injunction  restraining  the  breach  of  any  express 
or  implied  term  of  a  contract  it  thereby  jyro  tanto  speci- 
fically enforces  the  performance  of  the  contract.  Where 
the  contract  contains  express  negative  as  well  as  positive 
terms,  and  the  positive  terms  are  capable  of  specific 
performance  by  the  Court,  the  latter  may  and  naturally 
will  enforce  by  Injunction  the  observance  of  the  nega- 
tive terms  ;  for  by  so  doing  it  promotes  the  complete 
performance  of  the  contract  as  a  whole.  But  where 
part  of  the  contract  is  of  such  a  nature  as  to  be 
incapable  of  specific  performance,  a  difficulty  arises  with 
respect  to  the  Court's  enforcement  of  any  other  part  of 

I  Civ.  Pro.  Code,  s.   492.  »  Smith  v.  Peters,  L.   R.,  20  Eq., 

See  Pry,  op.  cU.,  §§  116],  853.  at  p.  513. 
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it  by  Injunction,  since  the  Court  will  not  as  a  general 
rule,  enforce  part  of  an  executory  contract,  unless  it  can 
perform  the    whole.     As  already   mentioned '  there  are, 
however,  cases  in  which,  though  the  contract  as  a  whole 
is  such  as  the  Court  cannot  or  will  not  specifically  enforce 
it  may  nevertheless  grant  an   Injunction  restraining  the 
breach  of  some  express  or  implied  term  of  it.^ 
In  the  cMe  of     §  60.    The  Specific  Relief  Act  enacts  (s.  54)  that  when 
aruEig  in  oon-  an  obligation  arises  from  contract,  the  Court  in  issuing  an 
wUi  be  guided  Injunction  must  be  guided  by  the  rules  and  provisions 
and  pro^sions  Contained  in  Chapter  II  of  that  Act  relating  to  specific 
•pedfic  per-     performance.    Those  rules  and  provisions  are  therefore 
formanoe.        rc-produccd  in  this  paragraph. 

(i)  Caws  in  Exccpt  as  Otherwise  provided  in  Chapter  II  of  the 
^ormiSoeis  Specific  Relief  Act,  the  specific  periormance  of  any  con- 
en  orooa  e.      ^^^^^  jj^^y  [j^  ^j^^  discretion  of  the  Court  be  enforced — 

(a)  when  the  act  agreed  to  be  done  is  in  the  perform- 
ance, wholly  or  partly,  of  a  trust.* 

So  if  A  holds  certain  stock  in  trust  for  B,  and  A  wrong- 
fully disposes  of  the  stock,  the  law  creates  an  obligation 
on  ^  to  restore  the  same  quantity  of  stock  to  B  and  B 
may  enforce  specific  performance  of  this  obligation.^    . 

(b)  when  there  exists  no  standard  for  ascertaining  the 
actual  damage  caused  by  the  non-performance  of  the 
act  agreed  t:)  be  done. 

So  if  ^1  agrees  to  buy,  and  B  agrees  to  sell,  a  picture 
by  a  dead  painter  and  two  rare  China  vases ;  A  may 
compel  B  specifically  to  perform  this  contract,  for    there 


1  V.  ante,  §  55.  illustration     is    repealed      wherever 

2  Fry,  op.  cit,  §|  1147,  1148,  1160,  the  Indian  Truste  Act,  1882,  is  in 
1152;  aee  High,  Inj.,  §  1134.  force— see  Act  II  of  1882.  ss.  1    and 

3  Act  I  of  1877,  s.  12,  clause  (a)  2,  in  General  Acts  1882,  Part 
{eee  Fry,  Specific  Performance,  §§  I,  Ed.  1885,  p.  5.  The  subject  is  now 
38,  40  and  poat].  regulated  by  that  Act  where  it  is  in 

•  Act  I  of   1877,  s.  12,  illus.     This  force  ;  aee  s.  23.  Act  II  of  1882. 
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is  no  standard  for  ascertaining  the  actual  damage  whicb 
would  be  caused  by  its  non-performance. ' 

(c)  when  the  act  agreed  to  be  done  is  such  that 
pecuniary  compensation  for  its  non-performance  would 
not  afford  adequate  relief. 

Unless  and  until  the  contrary  is  proved,  the  Court 
will  presume  that  the  breach  of  a  contract  to  transfer 
immoveable  property  cannot  be  adequately  relieved  by 
compensation  in  money  and  that  the  breach  of  a  con* 
tract  to  transfer  moveable  property  can  be  thus  reliev- 
ed.* The  jurisdiction  to  decree  specific  performance  in 
cases  respecting  chattels  is  limited  to  special  circum- 
stances. A  breach  of  contract  is  usually  remediable  by 
a  grant  of  damages.  But  in  cases  of  contracts  respect- 
ing land  the  jurisdiction  is  in  general  maintained,  for 
damages  for  the  non-performance  of  a  contract  for  land, 
which  must  be  calculated  upon  the  general  value  of  land> 
may  not  be  a  complete  remedy  to  the  purchaser,  to  whom 
the  land  purchased  may  have  a  peculiar  and  special  value. 

The  following  illustrations  are  given  by  the  Act  of  this 
clause  : — 

(i)  A  contracts  with  B  to  sell  him  a  house  for  Rs.  1,000, 
B  is  entitled  to  a  decree  directing  A  to  convey  the  house 
to  him,  he  paying  the  purchase-money. 

(ii)  In  consideration  of  being  released  from  certain  ob- 
ligations imposed  on  it  by  its  Act  of  Incorporation,  a 
railway-company  contract  with  Z  to  make  an  archway 
through  their  railway  to  connect  lands  of  Z  severed  by 
the  railway,  to  construct  a  road  between  certain  specified 
points,  to  pay  a  certain  annual  sum  towards  the  main, 
tenance  of  this  road,  and  also  to  construct  a  siding  and  a 


/6.,  clause  (6)  and  illast.  thereto.  2  Act  I  of  1877,  s.   12,  clause  (c) ; 

Pry  op.  cU.,   §1   81,   86.    89;  Falke  v.        Fry  op.  cit.,  §§  78,  62.  72. 
Gray,  4  Drew.  461. 


268  INJUNCIIONB   JN   THK  CASK   OF   CONTRACT. 

wharf  as  specified  in  the  contract.  Z  is  entitled  to  have 
this  contract  specifically  enforced,  for  his  interest  in  its 
performance  cannot  be  adequately  compensated  for  by 
money,  and  the  Court  may  appoint  a  proper  person  to 
superintend  the  construction  of  the  archway,  road,  siding 
and  wharf  J 

(iii)  A  contracts  to  sell,  and  B  contracts  to  buy  a  cer- 
tain number  of  railway-shares  of  a  particular  description. 
A  refuses  to  complete  the  sale.  B  may  compel  A  speci- 
fically to  perform  this  agreement,  for  the  shares  are 
limited  in  number  and  not  always  to  be  had  in  the 
market,  and  their  possession  carries  with  it  the  status 
<A  a  share-holder,  which  cannot  otherwise  be  procured.' 

(iv)  A  contracts  with  B  to  paint  a  picture  for  5,  who 
agrees  to  pay  therefor  Rs.  1,000.  The  picture  is  painted. 
B  is  entitled  to  have  it  delivered  to  him  on  payment 
or  tender  of  the  Rs.  1,000. 

{$)  when  it  is  probable  that  pecuniary  compensation 
cannot  be  got  for  the  non-performance  of  the  act  agreed 
to  be  done. 

Thus  A  transfers  without  endorsement,  but  for  valuable 
consideration,  a  promissory  note  to  B,  A  becomes  in- 
solvent, and  G  is  appointed  his  assignee.  B  may  com- 
pel C  to  endorse  the  note,  for  G  has  succeeded  to  4'« 
liabilities  and  a  decree  for  pecuniary  compensation  for 
not  endorsing  the  note  would  be  fruitless.* 

It  will  be  observed  that  these  clauses  of  s.  12  of  the 
Specific  Relief  Act  are  the  same  as  clauses  (o)  — (rf)  of 
section  54  of  the  same  Act  dealing  with  the  issue  of  In- 
junctions in  cases  of  tort  as  to  which  v.  onte,  pp.  104-112. 


1  V.    anU,  p.  234 ;  Stor&r  v.   flfreal  AVbftxiki,  12  Sim.,  189. 

^t^em  Ry.  Co.,  2  Y.  A  C.  N.  R.,  18,  s  A^t  I  of  1877,  b.  12.  cUuse  {d)  & 

^3.  illuBt.;  Watkins  t.  Maude,  2  J.  &  W., 

V.    ante.  p.  230,  231  ;  Duncuft  v.  243. 
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NotwithBtanding  anything  contained  in  section  66  of  (U)  Ooatnots^ 
the  Indian  Contract  Act,^  a  contract  is  not  wholly  im- enbjeot^haa^ 
possible  of  performance  because  a  portion  of  its  subject-  £21i[^^ 
matter,  existing  at  its  date,  has  ceased  to  exist  at  the^^^ 
time  of  the  performance. 

The  following  illustrations  exemplify  this  provision : — 

(a)  A  contracts  to  sell  a  house  to  £  for  a  lakh  of 
rapees.  The  day  after  the  contract  is  made,  the  house 
is  destroyed  by  a  cyclone.  B  may  be  compelled  to 
perform  his  part  of  the  contract  by  paying  the  purchase- 
money. 

(6)  In  consideration  of  a  sum  of  money  payable  by 
£,  A  contracts  to  grant  an  annuity  to  B  for  B'*8  life.  The 
day  after  the  contract  has  been  made,  B  is  thrown  from 
his  horse  and  killed.  B^s  representative  may  be  com- 
pelled to  pay  the  purchase-money.* 

This  section  deals  with  one  species  only  of  impossibili- 
ty arising  subsequent  to  the  formation  of  the  contract, 
m.,  that  which  arises  from  the  subject-matter  of  the 
contract  '  ceasing  to  exist,'  and  its  effect  is  to  suspend 
the  operation  of  the  general  rule  contained  in  the  Con- 
tract Act  in  this  particular  instance.  It  really  deter- 
mines merely  the  question  upon  whom  the  loss  of  the 
thing  is  to  fall.'* 

The  Court  will  not  direct  the  specific  performance  of  a  (iii)  Specific 
part  of  a  contract  except  in  cases  coming  under  one  or^pj^^*^ 

1  '*An  agreement  to  do  an  act  which  the  promisee  did  not  know,  to 
impossiUe  in  itself  is  void.  A  con-  be  impossible  or  unlawful,  such  pro- 
tract to  do  an  act  which,  after  the  misor  must  make  compensation  to 
Contract  is  made,  becomes  impossible,  such  promisee  for  any  loss  which  such 
or,  by  reason  of  some  event  which  the  promisee  sustains  through  the  non- 
promisor  could  not  prevent^  unlawful,  performance  of  the  promise."  Act 
becomes  T<Hd  when  the  act  becomes  IX  of  1872  (Contract),  s.  56. 
impossible  or  unlawful.  Where  one  s  Act  I  of  1877,  s.  13  and  lUus- 
person  has  promised  to  do  something  trations. 

which   he   knew,  or,   with  reasonable  <  Nelson's  Specific  Relief  Act,  127* 
diligence,     might     have     known   and 


contract. 
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f 

upon  it.  The  section  is  really  a  proviso  to  section  56» 
which  cuts  down  the  operation  of  the  preceding  section* 
Mr.  Grant  has  been  unable  to  cite  any  decision  of  the 
Courts  in  this  country  in  support  of  the  proposition 
which  he  put  forward,  though  no  doubt  there  are  expres- 
sions of  opinion  in  the  text-books  which  support  his 
proposition.  The  authorities  such  as  there  are,  are 
against  the  proposition  which  he  invites  us  to  adopt. 
Although  the  facts  in  Madras  Railway  Company  v. 
Ritafi  are  not  precisely  the  same  as  those  in  the  present 
case,  it  supports  the  view  that  section  57  means  what  it 
says  and  that  it  is  not  to  be  cut  down  as  Mr.  Grant 
suggests.  That  decision  no  doubt  was  only  the  decision 
of  a  single  Judge.  With  reference  to  the  point  the  learned 
Judge  says,  '  It  is  argued  that  when  the  remedy  by 
specific  performance  of  a  contract  is  expressly  refused  by 
Chapter  II  of  the  Specific  Relief  Act,  then,  by  virtue  of 
section  54,  clause  (2),  an  Injunction  cannot  be  granted, 
and  therefore  that  this  contract  being  one  extending 
over  more  than  three  years,  and  therefore  not  capable 
by  section  21,  clause  (g)  of  specific  performance  cannot 
be  the  subject  of  an  Injunction.  It  seems  to  me  that 
this  argument  would  make  section  57  of  the  Act  a 
nullity.'  In  that  case  Mr.  Grant  appeared  as  Counsel 
and  he  advanced  precisely  the  same  argument  which  he 
advanced  to-day.  In  that  case  the  Court  declined  to 
adopt  his  argument  and  I  think  rightly.  As  regards 
Charleswcrth  v.  Macdonald,^  I  do  not  think  it  can  be  said 
to  afford  us  any  assistance,  because  the  question  in  that 
case  arose  in  Zanzibar,  where  the  Specific  Relief  Act  has 
no  application.  With  regard  to  Mr.  Grant's  contention 
that  section  57  only  applies  to  what  I  have  described  a» 


1  I.  L.  R..  14  Mad..  18.  •  I.  L.  R.,  23  Bom.,  103. 
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<jftfles  Uke  Lutnley  v.  Wagner,^  it  has  to  be  observed 
that  one  of  the  illustrations  to  section  57,  viz.,  illustration 
(c)  is  a  re-production  of  the  decision  in  LunUey  v.  Wagner. 
But  that  is  only  one  of  the  five  illustrations.  The  other 
illustrations  relate  to  facts  which  are  quite  distinct  from 
the  facts  which  were  in  question  in  Lumley  v.  Wagner. 
That,  I  should  have  thought,  was  decisive  as  to  the 
question  whether  the  Legislature  intended  that  section 
57  should  only  apply  to  cases  falling  under  section  21 
{&).  If  the  Legislature  intended  that  section  21  shoiUd 
4»pply  nothing  would  have  been  easier  than  to  have  said 
^o.  It  seems  to  me  it  may  well  be  that  the  Legislature 
designedly  adopted  these  general  terms  for  the  purpose 
of  avoiding  in  this  country  the  difficulties  which  have 
arisen  in  the  English  Courts  with  regard  to  cases  of  this 
<^haraeter — difficulties  which  .  resulted  in  the  EngUsh 
Authorities  being  somewhat  confused  and  not  altogether 
reconcilable." 

Though  section  57  includes  the  words  '  notwithstanding 
section  56,  clause  (/),'  (that  is,  '  an  Injunction  cannot 
be  granted  to  prevent  the  breach  of  a  contract  the 
performance  of  which  would  not  be  specifically  enforced'), 
still  the  discretion  of  the  Court,  which  must  always  be 
exercised  before  granting  an  Injunction  (section  52),  must 
be  the  discretion  set  forth  in  section  22,  which  recites 
<)ases  in  which  the  Court  may  properly  exercise  a.  discre- 
tion not  to  decree  specific  performance.  It  is  true  that 
section  66,  clause  (/),  speaks  of  contracts,  the  performance 
of  which  woiUd  not  be  specifically  enforced,  but  section  57 
says  that  ^  the  circumstances  that  the  Court  is  unable  to 
compel  specific  performance  of  the  affirmative  agreement, 
Ac.'     This  apparently  relates  to  section  21,  which  treats 


■   1  D.  M.  Gm  604. 
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upon  it.  The  section  is  really  a  proviso  to  section  56» 
which  cuts  down  the  operation  of  the  preceding  section  ^ 
Mr.  Grant  has  been  unable  to  cite  any  decision  of  the 
Courts  in  this  country  in  support  of  the  proposition 
which  he  put  forward,  though  no  doubt  there  are  expres- 
sions of  opinion  in  the  text-books  which  support  his 
proposition.  The  authorities  such  as  there  are,  are 
against  the  proposition  which  he  invites  us  to  adopt. 
Although  the  facts  in  Madras  Raihmy  Company  v. 
RiMt^  are  not  precisely  the  same  as  those  in  the  present 
case,  it  supports  the  view  that  section  57  means  what  it 
says  and  that  it  is  not  to  be  cut  down  as  Mr.  Grant 
suggests.  That  decision  no  doubt  was  only  the  decision 
of  a  single  Judge.  With  reference  to  the  point  the  learned 
Judge  says,  '  It  is  argued  that  when  the  remedy  by 
specific  performance  of  a  contract  is  expressly  refused  by 
Chapter  II  of  the  Specific  Relief  Act,  then,  by  virtue  of 
section  54,  clause  (2),  an  Injunction  cannot  be  granted, 
and  therefore  that  this  contract  being  one  extending 
over  more  than  three  years,  and  therefore  not  capable 
by  section  21,  clause  (g)  of  specific  performance  cannot 
be  the  subject  of  an  Injunction.  It  seems  to  me  that 
this  argument  would  make  section  57  of  the  Act  a 
nullity.'  In  that  case  Mr.  Grant  appeared  as  Counsel 
and  he  advanced  precisely  the  same  argument  which  he 
advanced  to-day.  In  that  case  the  Court  declined  to 
adopt  his  argument  and  I  think  rightly.  As  regards 
Charleswcrth  v.  Macdonald^^  I  do  not  think  it  can  be  said 
to  afford  us  any  assistance,  because  the  question  in  that 
case  arose  in  Zanzibar,  where  the  Specific  Belief  Act  has 
no  application.  With  regard  to  Mr.  Grant's  contention 
that  election  57  only  appUes  to  what  I  have  described  a» 

1  J.  L.  U.,  U  Mad.,  IS.  •  I.  L.  B.,  23  Bom.,  108. 
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<jftfies  ]ike  Lwnley  v.  Wagner,^  it  has  to  be  observed 
that  one  of  the  illustrations  to  section  57,  viz.,  illustration 
(o)  is  a  re-production  of  the  decision  in  LunUey  v.  Wagner* 
But  that  is  only  one  of  the  five  illustrations.  The  other 
illustrations  relate  to  facts  which  are  quite  distinct  from 
the  facts  which  were  in  question  in  Lumley  v.  Wagner. 
That,  I  should  have  thought,  was  decisive  as  to  the 
igfuestion  whether  the  Legislature  intended  that  section 
57  should  only  apply  to  cases  falling  under  section  21 
ip).  If  the  Legislature  intended  that  section  21  shoiUd 
4»pply  nothing  would  have  been  easier  than  to  have  said 
«o.  It  seems  to  me  it  may  well  be  that  the  Legislature 
designedly  adopted  these  general  terms  for  the  purpose 
of  avoiding  in  this  country  the  difficulties  which  have 
arisen  in  the  English  Courts  with  regard  to  cases  of  this 
<^haracter — difficulties  which  .  resulted  in  the  EngUsh 
authorities  being  somewhat  confused  and  not  altogether 
reconcilable. ' ' 

Though  section  57  includes  the  words  '  notwithstanding 
section  56,  clause  (/),'  (that  is,  '  an  Injunction  cannot 
be  granted  to  prevent  the  breach  of  a  contract  the 
performance  of  which  would  not  be  specifically  enforced'), 
still  the  discretion  of  the  Court,  which  must  always  be 
exercised  before  granting  an  Injunction  (section  52),  must 
be  the  discretion  set  forth  in  section  22,  which  recites 
oases  in  which  the  Court  may  properly  exercise  a.  discre- 
tion not  to  decree  specific  performance.  It  is  true  that 
section  56,  clause  (/),  speaks  of  contracts,  the  performance 
of  which  would  not  be  specifically  enforced,  but  section  57 
says  that  '  the  circumstances  that  the  Court  is  unable  to 
oompel  specific  performance  of  the  affirmative  agreement, 
Ac.'     This  apparently  relates  to  section  21,  which  treats 
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upon  it.  The  section  is  really  a  proviso  to  section  56» 
which  cuts  down  the  operation  of  the  preceding  section -^ 
Mr.  Grant  has  been  unable  to  cite  any  decision  of  the 
Courts  in  this  country  in  support  of  the  proposition 
which  he  put  forward,  though  no  doubt  there  are  expres- 
sions of  opinion  in  the  text-books  which  support  his 
proposition.  The  authorities  such  as  there  are,  are 
against  the  proposition  which  he  invites  us  to  adopt. 
Although  the  facts  in  Madrc^  Raihvay  Company  v. 
Ritst^  are  not  precisely  the  same  as  those  in  the  present 
case,  it  supports  the  view  that  section  57  means  what  it 
says  and  that  it  is  not  to  be  cut  down  as  Mr.  Grant 
suggests.  That  decision  no  doubt  was  only  the  decision 
of  a  single  Judge.  With  reference  to  the  point  the  learned 
Judge  says,  '  It  is  argued  that  when  the  remedy  by 
specific  performance  of  a  contract  is  expressly  refused  by 
Chapter  II  of  the  Specific  Relief  Act,  then,  by  virtue  of 
section  54,  clause  (2),  an  Injunction  cannot  be  granted, 
and  therefore  that  this  contract  being  one  extending 
over  more  than  three  years,  and  therefore  not  capable 
by  section  21,  clause  {g)  of  specific  performance  cannot 
be  the  subject  of  an  Injunction.  It  seems  to  me  that 
this  argument  would  make  section  57  of  the  Act  a 
nullity.'  In  that  case  Mr.  Grant  appeared  as  Coimsel 
and  he  advanced  precisely  the  same  argument  which  he 
advanced  to-day.  In  that  case  the  Court  declined  to 
adopt  his  argimient  and  I  think  rightly.  As  regards 
Charleswcrth  v.  Macdonald^^  I  do  not  think  it  can  be  said 
to  afford  us  any  assistance,  because  the  question  in  that 
case  arose  in  Zanzibar,  where  the  Specific  Belief  Act  has 
no  application.  With  regard  to  Mr.  Grant's  contention 
that  section  57  only  applies  to  what  I  have  described  aa 

1  I.  L.  R.,  U  Mad.,  18.  •  I.  L.  R,  23  Bom.,  103. 
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•owes  like  Lwniey  v.  Wagner,  *  it  hag  to  be  observed 
that  one  of  the  illustrations  to  section  57,  m.,  illustration 
(e)  is  a  re-production  of  the  decision  in  Lumley  v.  Wagner. 
But  that  is  only  one  of  the  five  illustrations.  The  other 
illustrations  relate  to  facts  which  are  quite  distinct  from 
the  facts  which  were  in  question  in  Lumley  v.  Wagner. 
That,  I  should  have  thought,  was  decisive  as  to  the 
question  whether  the  Legislature  intended  that  section 
57  should  only  apply  to  cases  falling  under  section  21 
(6).  If  the  Legislature  intended  that  section  21  should 
4»pply  nothing  would  have  been  easier  than  to  have  said 
so.  It  seems  to  me  it  may  well  be  that  the  Legislature 
designedly  adopted  these  general  terms  for  the  purpose 
of  avoiding  in  this  country  the  difficulties  which  have 
arisen  in  the  English  Courts  with  regard  to  cases  of  this 
character — difficulties  which  .  resulted  in  the  English 
authorities  being  somewhat  confused  and  not  altogether 
reconcilable." 

Though  section  57  includes  the  words  '  notwithstanding 
section  56,  clause  (/),'  (that  is,  '  an  Injunction  cannot 
be  granted  to  prevent  the  breach  of  a  contract  the 
performance  of  which  would  not  be  specifically  enforced'), 
still  the  discretion  of  the  Court,  which  must  always  be 
exercised  before  granting  an  Injunction  (section  52),  must 
be  the  discretion  set  forth  in  section  22,  which  recites 
cases  in  which  the  Court  may  properly  exercise  a.  discre- 
tion not  to  decree  specific  performance.  It  is  true  that 
section  56,  clause  (/),  speaks  of  contracts,  the  performance 
of  which  would  not  be  specifically  enforced,  but  section  57 
says  that  '  the  circumstances  that  the  Court  is  unable  to 
compel  specific  performance  of  the  affirmative  agreement, 
Ac.'     This  apparently  relates  to  section  21,  which  treats 

"   1  D.  M.  G..  604. 
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from  granting  an  Injunction,  yet  in  the  exercise  of  a  sound 
discretion  it  may  refuse  to  grant  it.* 

The  discretion  of  the  Court  which  must  always  be 
exercised  before  granting  an  Injunction,*  whether  in  a 
case  arising  under  section  57  of  the  Specific  Relief  Act  or 
otherwise  must  be  the  discretion  set  forth  in  section  22 
of  that  Act  which  recites  cases  in  which  the  Court  may 
properly  exercise  a  discretion  not  to  decree  specific 
performance.^  The  Court  will  bear  in  mind  that  to 
grant  an  Injunction  may  amount  in  substance,  although 
not  in  form,  to  a  decree  for  specific  performance.  And 
therefore,  the  same  considerations  which  would  prevent 
itfrom  giving  a  plaintiff  a  decree  for  specific  performance 
of  the  contract  ought  to  prevent  it  from  granting  an 
Injunction.* 

(a)  Delay.  The  dclav  of  either  party  in  not  performing  the  terms 

of  the  contract  on  his  part  or  in  not  prosecuting  his  right 
to  the  interference  of  the  Court  by  the  institution  of  an 
action,  or  in  not  diligently  prosecuting  his  action  when 
instituted,  may  constitute  such  laches  as  will  disentitle 
him  to  the  aid  of  the  Court.*  It  is  not  possible,  how- 
ever, to  say  exactly  what  amount  of  delay  will  bar  the 
right  to  relief,  for  each  case  must  depend  upon  its  own 
circumstances.^ 

{h)  iTnfuii  ftd.       The  Court  may  properly  exercise  a  discretion  not  to 

vantage.  .^ 

decree  specific  performance,  and,  therefore,  not  to  issue 
an  Injunction,  where  the  circumstances  under  which  the 
contract  was  made  were  such  as  to  give  the  plaintiff  an 


1  CaUianji  Harjirun  v.   SaTsi  TH^  768(1895). 

«Mm  L  L.    R.,    1«    Bom.,    702,  718  ♦  76.,  I.  I^  R.,  19  Bom.,  788. 

(1894).  •  Fry,    op.   eU„     |    1100,   and  see 

«  Act  I  of  1877,  88.  62,  54.  goMraUy  ib„  Ch.  XXV  and  anie,  pp. 

>  CaUianji  Harjivan  v.   X€ur«{  Tri-  118—124. 

ddii,  I.  L.  R.,  18  Bom.,  702,716  (1894)  •  Mokund  LttU  ▼.    CAotoy   LaH,    1. 

&  C.  in  appeal,  I.  L.  R.,  19  Bom.»  784,  L.  R.,  10  Gal.,  lOiH,  1088  (1884). 


INJUNCTIONS  IN   THE   CASK  OF   CONTRACT.  275 

unfair  advantage  over  the  defendant,  though  there  may 
be  no  fraud  or  misrepresentation  on  the  plaintiff's  part.' 

There  are  many  instances  in  which,  though  there  is 
nothing  that  actually  amounts  to  fraud,  there  is,  never- 
theless, a  want  of  that  equality  and  fairness  in  the  con- 
tract, which  are  essential  to  the  grant  of  relief  by  specific 
performance.  Unfairness  may  exist  either  in  the  terms  of 
the  contract  itself  or  in  matters  extrinsic,  and  the  cir- 
cumstances under  which  it  was  made,  such  as  intimida- 
tion, duress,  mental  incapacity,  age,  poverty,  manner  in 
which  the  contract  was  executed,  inadequacy  of  price,  . 
absence  of  legal  advice,  intoxication,  injury  to  third  per- 
sons, undue  advantage,  breach  of  trust  or  duty.^ 

The  circumstances  in  the  case  of  Callianji  Harjivan  v.  ^^^*^^^*^J^ 
Narsi  Tricum^  were  held  to  be  within  this  rule,   and  the  Tricum. 
Court  accordingly  refused    to  grant   the   Injunction    for 
which  prayer  was  made. 

In  this  case  the  plaintiff  sued  for  an  Injunction  to  re- 
strain the  defendant  from  carrying  on  the  business  of  a 
tailor  or  cutter  for  a  period  of  10  years  from  the  1st  Feb- 
ruary 1893,  on  which  day  an  agreement  was  made 
between  them,  which  the  plaintiff  in  this  suit  sought  to  en- 
force. By  that  agreement  the  defendant  had  contract- 
ed to  enter  into  the  plaintiff's  emplojrment  and  to  serve 
him  for  10  years  at  a  remuneration  of  Rs.  37  a  month. 

The  defendant  was  formerly  in  the  plaintiff's  service. 
He  had  left  it,  and  it  was  alleged  that  when  he  left  it,  the 
plaintiff  had  large  claims  against  him  in  respect  of  moneys 
for  which  he  had  not  accounted.  The  plaintiff  instituted 
'Criminal  proceedings  in  the  Police  Court  against  him,  and 
those  proceedings  were  pending   in   January  1893.    The 

1  Act  I  of  1877.  •.  22.  cL  (•).  (18W),  S.  C.  in  appeal.  I.  L.  R.,  19 

3  Pry,  op.  ciL,  Ch.  V,  fuMtm.  Bom..  7W.  768,  769  (1896). 

4  L  L.  R.,  18  Bom..  70?.  71^    710 
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defendant,  however,  was  out  on  bail  and  had  obtained 
employment  in  another  milliners'  shop  [in  Bombay,  carried 
on  by  one  B,  J.,  in  which  service  he  had  remained  ever 
since. 

This  was  the  position  of  the  parties  when  the  nego- 
tiations between  them  began  in  January  1893.  In  the 
course  of  these  negotiations  the  defendant  was  told  that 
the  Police  Court  proceedings  against  him  would  be  aban- 
doned. It  was  said,  however,  that  the  abandonment  of 
these  proceedings  was  quite  independent  of  the  agree- 
ment with  the  defendant,  who  indeed  himself  said  that 
the  plaintiff's  solicitor  told  him  that  in  any  case  the 
criminal  case  was  to  be  withdrawn.  The  case  was  post- 
poned for  a  fortnight,  and  ultimately,  viz.y  on  the  15th 
February  1903,  it  was  dismissed. 

The  defendant  was  then  in  the  service  of  B.  J.  Subse- 
quently, the  plaintiff  called  upon  him  to  leave  it  and 
to  enter  his  emplo)anent,  as  he  had  undertaken  to  do  by 
the  agreement  of  the  1st  February  1893,  and  the 
defendant  refused.  Upon  these  facts  the  Court  observed 
as  follows  : — 

"Now  we  think  it  is  impossible  to  believe  that  in  enter- 
ing into  this  agreement  with  the  plaintiff  the  defendant 
was  not  influenced  by  the  idea  that  by  doing  so  he  was 
getting  rid  of  the  criminal  charge  against  him.  It  is 
surely  much  more  likely  that  this  was  his  object  than 
that  he  should  have  been  led  to  do  so  by  a  desire  to  re- 
enter the  plaintiff's  service.  The  case  was  pending 
against  him  and  might  be  proceeded  with,  and  it  was,  no 
doubt,  a  matter  of  great  importance  to  him  that  it  should 
be  withdrawn.  If  that  was  so,  it  is  clear  that  the  parties 
at  the  time  of  making  the  agreement  cannot  be  said  to- 
have  been  on  equal  terms.  The  defendant  was  at  a  dis- 
advantage.   He  was  to  some  extent  in  the  power  of  the 
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plaintiff,  and  he  was  apparently  without  any  legal  advice. 
Thus  situated,  and  without  taking  any  time  for  consider- 
ation, he  signed  the  agreement.  If  we  look  at  the  terms 
of  the  agreement,  we  find  it  to  be  one  which  we  think 
it  is  unlikely  that  a  man  would  sign  unless  under  some 
pressure  of  circumstances,  for  by  it  the  defendant  bound 
himself  to  serve  the  plaintiff  for  a  long  period  of  time, 
and  during  all  that  time  his  remuneration  was  to  remain 
the  same.  Having  regard  to  these  circumstances,  we 
think  that  the  parties  to  the  agreement  of  the  1st  Feb- 
ruary were  not  on  equal  terms,  and  that  the  Judge  of  the 
lower  Court  was  right  in  refusing  either  to  grant  specific 
performance  of  the  agreement  or  an  Injunction  against 
the  defendant."' 

Other  illustrations  given  of  this  principle  by  the  Speci- 
fic Relief  Act*  are  the  following : — 

(a)  A,  a  tenantrfor-life  of  certain  property,  assigns  his 
interest  therein  to  B.  C  contracts  to  buy,  and  B  con- 
tracts to  sell,  that  interest.  Before  the  contract  is  com- 
pleted, A  receives  a  mortal  injury  from  the  effects  of 
which  he  dies  the  day  after  the  contract  is  executed. 
If  B  and  C  were  equally  ignorant  or  equally  aware  of 
the  fact,  B  is  entitled  to  specific  performance  of  the  con- 
tract. If  B  knew  the  fact,  and  C  did  not,  specific  per- 
formance of  the  contract  should  be  refused  to  B.^  (b) 
A  contracts  to  sell  to  B  the  interest  of  C  in  certain  stock- 
in-trade.  It  is  stipulated  that  the  sale  shall  stand  good, 
even  though  it  should  turn  out  that  C^s  interest  is  worth 
nothing.  In  fact,  the  value  of  C'«  interest  depends  on  the 
result  of  certain  partnership  accounts  on  which  he  is 
heavily   in   debt    to   his  partners.     This  indebtedness  is 

1  CkUtianji  Harjivan  ▼.   Narti  Tri-  >  Act  I  of  1877,  a.  22,  cL  (i). 

eum,    I.    L.    R.,    19    Bom.,    764,  7d9  >  See  BOard  ▼.  Uandaff,  1  Ball  * 

<1896)  and  aee  L  L.  R.,  18  Bom.,  at  B.,  241. 
pp.  716»  716  (1894). 
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known  to  A,  but  not  to  B,  Specific  performance  of  the 
contract  should  be  refused  to  i4.*  (^)  A  contracts  to  sell, 
and  B  contracts  to  buy,  certain  land.  To  protect  the 
land  from  floods,  it  is  necessary  for  its  owner  to  main* 
tain  an  expensive  embankment.  B  does  not  know  of 
this  circumstance,  and  A  conceals  it  from  him.  Specific 
performance  of  the  contract  should  be  refused  to  A.^  (d) 
i4'#  property  is  put  up  to  auction.  B  requests  C,  A^b 
attorney,  to  bid  for  him.  C  does  this  inadvertently  and  in 
good  faith.  The  persons  present,  seeing  the  vendor's 
attorney  bidding,  think  that  he  is  a  mere  pufFer  and 
cease  to  compete.  The  lot  is  knocked  down  to  J3  at  a 
low  price.  Specific  performance  of  the  contract  should 
be  refused  to  U.* 
(6)HardBhip.  The  Court  may  also  properly  exercise  a  discretion  not 
to  decree  specific  performance  and  therefore  not  to  issue 
an  Injunction,  where  the  performance  of  the  contract 
would  involve  some  hardship  on  the  defendant  which 
he  did  not  foresee  whereas  its  non-performance  would  in- 
volve no  such  hardship  on  the  plaintiff.'^  Relief  may  be 
given  on  this  ground  although  the  party  seeking  specific 
performance  may  be  free  from  the  least  impropriety  of 
conduct.  The  question  of  the  hardship  of  a  contract 
is  generally  to  be  judged  of  at  the  time  at  which  it  is  en- 
tered into.  The  Court  will  not  interfere  where  the  hard* 
ship  has  been  brought  upon  the  defendant  by  himself; 
or  where  the  hardship  consists  in  the  fact  that  the  ob- 
ject which  a  "party  had  in  view  in  entering  into  the  con- 
tract has  become  impossible.  Further  in  suits  against 
Companies  the  Court  will  not  consider  the  hardship  which 

1  See  Smith  v.  Harriwn,   26  L.  .1.          s  See  Twining  r.  Monice,  2  Bro  o. 
Ch..  412.  C,  32«. 

2  See   ShirUy  v.    Stratum^    I  Bro.           *  Act  I  of  1877,  s.  22,  ol.  (2)  ;  Fry» 
C.  C,  140.  op.  eU„  Ch.  VI. 
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may  result  to  the  individual  memben  from  enforcing  a 
contract  made  with  the  whole  body.' 

The  following  illustrations  are  given  of  this  provision 
by  the  Specific  Relief  Act : — 

{e)  A  is  entitled  to  some  land  under  his  father's  will 
on  condition  that,  if  he  sells  it  within  twenty-five  years^ 
half  the  purchase-money  shall  go  to  B,  A,  forgetting 
the  condition,  contracts,  before  the  expiration  of  the 
twenty-five  years,  to  sell  the  land  to  C,  Here,  the  en- 
forcement of  the  contract  would  operate  so  harshly  on 
A,  that  the  Court  will  not  compel  its  specific  perform* 
ance  in  favour  of  C*  (/)  A  and  B,  trustees,  join  their 
beneficiary,  C,  in  a  contract  to  sell  the  trust-estate  to  D, 
and  personally  agree  to  exonerate  the  estate  from  heavy 
incumbrances  to  which  it  is  subject.  The  purchase- 
money  is  not  nearly  enough  to  discharge  those  incum- 
brances, though,  at  the  date  of  the  contract,  the  vendors 
believed  it  to  be  sufficient.  Specific  performance  of  the 
contract  should  be  refused  to  />.*  {g)  -4,  the  owner  of 
an  estate,  contracts  to  sell  it  to  J?,  and  stipulates  that 
he.  A,  shall  not  be  obliged  to  define  its  boimdary.  The 
estate  really  comprises  a  valuable  property,  not  kno¥m 
to  either  to  be  part  of  it  Specific  performance  of  the 
contract  should  be  refused  to  B  unless  he  waives  his 
claim  to  the  imknown  property/  (k)  A  contracts  with 
B  to  sell  him  certain  land,  and  to  make  a  road  to  it 
from  a  certain  railway  station.  It  is  found  afterwards  that 
A  cannot  make  the  road  without  exposing  himself  to  liti- 
gation. Specific  performance  of  the  part  of  the  contract 
relating  to  the  road  should  be  refused  to  B,  even  though  it 

^  Fry,  op.   cii.,   §§  417,   418,   426 —  that    forfeiture  is    a  circumstaace    of 

428  kardship,  see  also  lUust.  {h),  poet. 

2  TUa   illustration  whioh   is    taken  3  See  Wedgwood  v.  AdavM,  6  Beav., 

from  the  case  of  Faiwt  v.  Brown,  2  600 ;  8  ib.,  103. 

Ves.    Sen.,    307,  exemplifies  the   rule  *  See  Ai-Bcmfa/f  r  Scah,  19  i«'.,601. 
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may  be  held  that  he  is  entitled  to  specific  performance  of 
the  rest  with  compensation  for  loss  of  the  road.'  (f)  A^  a 
lessee  of  mines,  contracts  with  £,  his  lessor,  that  at  any 
time  during  the  continuance  of  the  lease  B  may  give 
notice  of  his  desire  to  take  the  machinery  and  plant 
used  in  and  about  the  mines,  and  that  he  shall  have  the 
articles  specified  in  his  notice  delivered  to  him  at  a  va- 
luation on  the  expiry  of  the  lease.  Such  a  contract  might 
be  most  injurious  to  the  lessee's  business,  and  specific 
performance  of  it  should  be  refused  to  B.  (/)  A  con- 
tracts to  buy  certain  land  from  B,  The  contract  is  silent 
as  to  access  to  the  land.  No  right  of  way  to  it  can  be 
shown  to  exist.  Specific  performance  of  the  contract 
should  be  refused  to  B}  {k)  A  contracts  with  B  to  buy 
from  B^8  manufactory  and  not  elsewhere  all  the  goods  of 
a  certain  class  used  by  A  in  his  trade.  The  Court  cannot 
compel  B  to  supply  the  goods,  but  if  he  does  not  supply 
them  A  may  be  ruined,  unless  he  is  allowed  to  buy  them 
elsewhere.  Specific  performance  of  the  contract  should 
be  refused  to  B.* 
\  rf)  Partial  per-  On  the  othcT  hand,  the  Court  may  properly  exercise  a 
discretion  to  decree  specific  performance  and  issue  an 
Injunction  where  the  plaintiff  has  done  substantial  acts  or 
suffered  losses  in  consequence  of  a  contract  capable  of 
specific  performance.^  So  if  A  sells  land  to  a  railway 
company,  who  contract  to  execute  certain  works  for  his 
convenience,  and  the  company  take  the  land  and  use  it 
for  their  railway ;  specific  performance  of  the  contract 
to  execute  the  works  should  be  decreed  in  favour  of  A} 


1  See  Peacock  v.  Ptntm,  11    Beav.,  (*). 

356.  •  76.,  8.  22,  ol.   (3) ;    Fry,  op.   cU,, 

8  See  TaVx*  v.  For^  13  Sim..  173.  §5  381,  103,  10«. 

»  See  Dennt  v.  Light,  26  L.  J.,  Oh.,  •  76.,    illust.  :  see   SUnrer   r.    Qreai 

450.  WtMem  Ry.  Co,,  2  T.  ft  a  a  0„  48 ; 

«  Art  T  of  1877.  s.  22,  nluBtns.  («)—  Fry,  op.  ciY..  S§  103,  106. 
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Independently  of  strictly  l^al  considerations  the  merits 
of  the  case  may  preclude  the  interference  of  the  Court 
for,  to  use  the  language  of  Lord  Cairns  in  Eley  v.  Positive 
Government  Security  Life  Assurance  Com/par^y,'^  the  contract 
may  be  not  one  which  ought  to  receive  any  special  favour 
from  the  Court.'' 

Except  as  otherwise  provided  by  Chapter  II  of  the  (vi)  For  vhom 
Specific  Relief  Act,  the  specific  performance  of  a  con-  be  spedficiSy 
tract  may  be  'obtained  by — (a)  any  party  thereto  ;  (6)  ^  ** 
the  representative  in  interest,  or  the  principal,  of  any 
party  thereto  :  Provided  that,  where  the  learning,  skill, 
solvency  or  any  personal  quality  of  such  party  is  a  material 
ingredient  in  the  contract,  or  where  the  contract  provides 
that  his  interest  shall  not  be  assigned,  his  representative 
in  interest  or  his  principal  shall  not  be  entitled  to 
specific  performance  of  the  contract,  unless  where  his  part 
thereof  has  already  been  performed  ;  (c)  where  the  con- 
tract is  a  settlement  on  marriage,  or  a  compromise  of 
doubtful  rights  between  members  of  the  same  family, 
any  person  beneficially  entitled  thereunder  ;  (d)  where  the 
contract  has  been  entered  into  by  a  tenant-for-life  in 
due  exerc'se  of  a  power,  the  remainderman  ;  (e)  a  rever- 
sioner in  possession,  where  the  agreement  is  a  covenant 
entered  into  with  his  predecessor  in  title  and  the  rever- 
sioner is  entitled  to  the  benefit  of  such  covenant ;  (/) 
a  reversioner  in  remainder,  where  the  agreement  is 
such  a  covenant,  and  the  reversioner  is  entitled  to  the 
benefit  thereof  and  will  sustain  material  injury  by  reason 
of  its  breach ;  {g)  when  a  public  company  has  entered 
into  a  contract  and  subsequently  becomes  amalgamated 
with  another  public  company,  the  new  company  which 


1  1  lEz.  D.,  20.  (1881) ;    CaUianji   Rarjivan  r.  Nar» 

<  Niuteneanji    Merwnji       Panday      Tricum,  I.  L.  R.,  18  Bom.,  702.  714 
▼.  Oitrdtm,  L  L.  R.,  6  Bom..  266,  284       (1894). 
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arises  out  of  the  amalgamation ;  (h)  when  the  promoters 
of  a  public  company  have,  before  its  incorporation, 
entered  into  a  contract  for  the  purposes  of  the  company, 
and  such  contract  is  warranted  by  the  terms  of  the 
incorporation,  the  company.' 
(vii)  For  whom     Spccific   performance  will  not  be  enforced  where  there 

oontncts    cHn.  '-  ^ 

not  be  ipecifi-is  any  personal  bar  to  relief  within  the  meaning  of  sec- 
tion  24  of  the  Act,  nor  m  the  case  of  contracts  to  sell 
property  by  one  who  has  no  title  or  who  is  a  voluntary 
settler. 

(a)  Penonai        Specific  performance  of  a  contract  cannot  be  enforced 

b*n  to  the  ^  ^ 

relief.  in  favour  of  a  person* — (a)  who  could  not  recover  com- 

pensation for  its  breach  ;  thus  Ay  in  the  character  of  agent 
for  By  enters  into  an  agreement  with  C  to  buy  C«  house, 
ij  is  in  reality  acting  not  as  agent  for  B  but  on  his  own 
account.  A  cannot  enforce  specific  performance  of  this 
contract  f  (b)  nor  in  favour  of  a  person  who  has  become 
incapable  of  performing,  or  violates,  any  essential  term 
of  the  contract  that  on  his  part  remains  to  be  performed  ;^ 
thus  (i)  A  contracts  to  sell  B  a  house  and  to  become  ten- 
ant thereof  for  a  term  of  fourteen  years  from  the  date 
of  the  sale  at  a  specified  yearly  rent.  A  becomes  insol- 
vent.  Neither  he  nor  his  assignee  can  enforce  specific 
performance  of  the  contract,  (ii)  A  contracts  to  sell  B 
a  house  and  garden  in  which  there  are  ornamental  trees, 
a  material  element  in  the  value  of  the  property  as  a 
residence.  A,  without  B^s  consent,  fells  the  trees.  A 
cannot  enforce  specific  performance  of  the  contract, 
(iii)  A,  holding  land  under  a  contract  with  B  for  a 
lease,  commits  waste,  or  treats  the  land  in  an  unhus- 
bandlike  manner.    A   cannot  enforce    specific  perform- 

1  Act  I  oE   1877,  8.  23.     See    gene.  "'  ib.,  see  Fr?,  op.  dL,  §  229. 

rally  as  to  the  parties  to  the  actioa.  *  ib„  see  Fry,  op.  cU.,  {§  M9,  9M), 

Fry,  op.  cit..  Part  II.  Chs.   1—6.  9d2,    955,    96^   967-^9,  964—861, 

3  s.  24,  ti^.  988. 
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ance  of  the  contract,  (iv)  A  contracts  to  let,  and  B 
contracts  to  take,  an  unfinished  house,  B  contracting  to 
finish  the  house  and  the  lease  to  contain  covenants  on 
the  part  of  A  to  keep  the  house  in  repair.  B  finishes  the 
house  in  a  very  defective  manner:  he  cannot  enforce 
the  contract  specifically,  though  A  and  B  may  sue  each 
other  for  compensation  for  breach  of  it;  (c)  nor  will 
specific  performance  be  enforced  in  favour  of  a  person 
who  has  already  chosen  his  remedy  and  obtained 
satisfaction  for  the  alleged  breach  of  contract ;  thus  A 
contracts  to  let,  and  B  contracts  to  take,  a  house  for 
a  specified  term  at  a  specified  rent.  B  refuses  to 
perform  the  contract.  A  thereupon  sues  for,  and 
obtains,  compensation  for  the  breach.  A  cannot 
obtain  specific  performance  of  the  contract ;  nor  (i) 
in  favour  of  a  person  who,  previously  to  the  con- 
tract, had  notice  that  a  settlement  of  the  subject-matter 
thereof  (though  not  founded  on  any  valuable  considera- 
tion) had  been  made  and  was  then  in  force.' 

A  contract  for  the  sale  or  letting  of  property,  whether  iP)  Contnwts 
moveable  or  immoveable,  cannot  be  specifically  enforced  pertj  bygone 
in  favour  of  a  vendor  or  lessor"" : —  J[t,e  ^i\ 

(a)  who,  knowing  himself  not  to  have  any  title  to  the  Jl^tt^wT**^ 
property,  has  contracted  to  sell  or  let  the  same  ;^  thus  A 
.  without  C^s  authority,  contracts  to  sell  to  i^  an  estate 
which  A  knows  to  belong  \A  C,  A  cannot  enforce  spe- 
cific performance  of  this  contract,  even  though  C  is 
willing  to  confirm  it. 

(6)  who,  though  he  entered  into  the  contract  believ- 
ing that  he  had  a  good  title  to  the  property,  cannot, 
at  the  time  fixed  by  the  party  or  by  the  Court  for  the 
completion  of  the  sale  or  letting,  give  the  purchaser  or 

1  Act  I  of  1877.  8.  24.  ^  Se«  Fry,  op,  eiL,  {  87S. 

Act  I  of  1877,  B.  25. 
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lessee  a  title  free  from  reasonable  doubt  J  Thus  A 
bequeathes  his  land  to  trustees  declaring  that  they  may 
sell  it  with  the  consent  in  writing  of  B.  B  gives  a 
general  prospective  assent  in  writing  to  any  sale  which 
the  trustees  may  make.  The  trustees  then  enter  into  a 
contract  with  C  to  sell  him  the  land.  C  refuses  to  carry 
out  the  contract.  The  trustees  cannot  specifically  enforce 
this  contract,  as,  in  the  absence  of  B^s  consent  to  the 
particular  sale  to  C,  the  title  which  they  can  give  C  is, 
as  the  law  stands,  not  free  from  reasonable  doubt. 
Again,  A,  being  in  possession  of  certain  land,  contracts 
to  sell  it  to  Z.  On  enquiry  it  turns  out  that  A  claims 
the  land  as  heir  of  B,  who  left  the  country  several  years 
before,  and  is  generally  beUeved  to  be  dead,  but  of  whose 
death  there  is  no  sufficient  proof.  A  cannot  compel  Z 
specifically  to  perform  the  contract. 

(c)  who  previous  to  entering  into  the  contract,  has  made 
a  settlement  (though  not  founded  on  any  valuable  con- 
sideration) of  the  subject-matter  of  the  contract.*  Thus 
A,  out  of  natural  love  and  affection,  makes  a  settlement 
of  certain  property  on  his  brothers  and  their  issue,  and 
afterwards  enters  into  a  contract  to  sell  the  property  to 
a  stranger.  A  cannot  enforce  specific  performance  of 
this  contract  so  as  to  override  the  settlement  and  thus 
prejudice  the  interests  of  the  persons  claiming  under  it,*, 
and  an  Injunction  may  be  gtanted  against  him  to  restrain 
the  sale.  Thus  A  makes  a  settlement  (not  founded  on 
marriage  or  other  valuable  consideration)  of  an  estate  on 
B  and  his  children.  A  then  contracts  to  sell  the  estate 
to  C  J?  or  any  of  his  children  may  sue  for  an  Injunc* 
tion  to  restrain  the  sale.* 


1  See  •&..  (§   870--a91 ;  Hafi  liaho-  >  Fry,  op.  dL,  §  890. 

med  MUha  y.  Mueap  Emji,  I.  L.  R.,  3  Act  I  ci  1877,  s.  26. 

15   Bom.,  657  (1891).  •  8.  54,  tb.,  ilL  (^). 
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For  certain  persons,  contracts    cannot  be  specifically    (v")  ^'^^■ 
enforced,   except   with   a   variation.    Where   a   plaintiff    except  with 

1  .«  -  ,  ...  rarifttion. 

seeks  specmc  performance  of  a  contract  in  writing,  to 
which  the  defendant  sets  up  a  variation,  the  plaintiff 
cannot  obtain  the  performance  sought,  except  with  the 
variation  so  set  up,  in  the  following  cases  (namely)'  : — 
(a)  where  by  fraud  or  mistake  of  fact'*  the  contract  of 
which  performance  is  sought  is  in  terms  difiEerent  from 
that  which  the  defendant  supposed  it  to  be  when  he  en- 
tered into  it ;  (6)  where  by  fraud,  mistake  of  fact,  or 
surprise,  the  defendant  entered  into  the  contract  under 
a  reasonable  misapprehension  as  to  its  effect  as  between 
himself  and  the  plaintiff ;  (c)  where  the  defendant,  know- 
ing the  terms  of  the  contract  and  understanding  its  effect, 
has  entered  into  it  relying  upon  some  misrepresentation 
by  the  plaintiff,  or  upon  some  stipidation  on  the  plain- 
tiff's part,  which  adds  to  the  contract,  but  which  he 
refuses  to  fulfil ;  (rf)  where  the  object  of  the  parties  was  to 
produce  a  certain  legal  result,  which  the  contract  as 
framed  is  not  calculated  to  produce ;  (e)  where  the 
parties  have,  subsequently  to  the  execution  of  the  con- 
tract, contracted  to  vary  it."  Thus  (i)  A,  B  and  C  sign  a 
writing  by  which  they  purport  to  contract  each  to  enter 
into  a  bond  to  D  for  Rs.  1,000.  In  a  suit  by  Z),  to  make 
A,  B  and  C  separately  liable  each  to  the  extent  of  Rs. 
1,000,  they  prove  that  the  word  *'each"  was  inserted 
by  mistake ;  that  the  intention  was  that  they  should 
give  a  joint-bond  for  Rs.  1,000.  D  can  obtain  the  per- 
formance sought  only  with  the  variation  thus  set  up. 
(ii)  A  sues  B  to  compel  specific  performance  of  a  contract 
in  writing  to  buy  a  dwelling-house.    B  proves  that  he 

\ct  I  of  1877»  s.  26,  see  Narain  poMim, 

Patro  V.  Auytoy  Narain  Manna,  I.  L.  s  Ab  to  agreements  on  new  terms^ 

R.,  12  Gal.,  152,  155  (1885).  Bee  Fry,  ojk  cU„  $  1031»  el  seq. 
2  See  Fry,  op.  ciL,  Ch*.  XIV  k\XV, 
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assumed  that  the  contract  included  an  adjoining  yard, 
and  the  contract  was  so  framed  as  to  leave  it  doubtful 
whether  the  yard  was  so  included  or  not  The  Court  will 
refuse  to  enforce  the  contract,  except  with  the  variation 
set  up  by  B.  (iii)  A  contracts  in  writing  to  let  to  B  a 
wharf,  together  with  a  strip  of  A' 8  land  delineated  in 
a  map.  Before  signing  the  contract,  B  proposed  orally 
that  he  should  be  at  liberty  to  substitute  for  the  strip 
mentioned  in  the  contract  another  strip  of  A^s  land  of  the 
same  dimensions,  and  to  this  A  expressly  assented.  B 
then  signed  the  written  contract.  A  cannot  obtain  specific 
performance  of  the  written  contract,  except  with  the 
variation  set  up  by  J5.  (iv)  A  and  B  enter  into  negotia- 
tions for  the  purpose  of  securing  land  to  B  for  his^  life, 
with  remainder  to  his  issue.  They  execute  a  contract,  the 
terms  of  which  are  found  to  confer  an  absolute  ownership 
on  B.  The  contract  so  framed  cannot  -  be  specifically 
enforced,  (v)  A  contracts  in  writing  to  let  a  house  toS 
for  a  certain  term  at  the  rent  of  Rs.  100  per  month,  putting 
it  first  into  tenantable  repair.  The  house  turns  out  to  be 
not  worth  repairing,  so,  with  B'«  consent,  A  pulls  it  down 
and  erect  a  new  house  in  its  place  :  B  contracting  orally 
to  pay  rent  at  Rs.  120  per  mensem.  B  then  sues  to 
enforce  specific  performance  of  the  contract  in  writing. 
He  cannot  enforce  it  except  with  the  variations  made 
by  the  subsequent  oral  contract.' 
^ix)2Again8t  Exccpt  as  othcrwisc  provided  by  Chapter  II  of  the 
contracts  may  Specific  Relief  Act,  specific  performance  of  a  contract 

b«   specifically  ,  .  ,  •      .•! 

♦'nforced.         may  be  enforced  agamst' : — 

(a)  either  party  thereto  ; 

(b)  any  other  person  claiming  under    him    by  a    title 
arising  subsequently  to  the  contract,  except  a   transferee 

1  Act  I  of  1877,  8.  2d.  a  8.  27,  ib. 
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for  vahie  who  has  paid  his  money  in  good  faith  and  with- 
out notice  of  the  original  contract.^  Thus  (i)  A  contracts 
to  convey  certain  land  to  fi  by  a  particular  day.  A 
dies  intestate  before  that  day  without  having  convey- 
ed the  land.  B  may  compel  A* 8  heir  or  other  represen- 
tative in  interest  to  perform  the  contract  specifically, 
(ii)  A  contracts  to  sell  certain  land  to  B  for  Rs.  5,000. 
A  afterwards  conveys  the  land  for  Rs.  6,000  to  C,  who 
has  notice  of  the  original  contract.  B  may  enforce 
specific  performance  of  the  contract  as  against  C  (iii) 
A  contracts  to  sell  land  to  B  for  Rs.  5,000.  B  takes 
possession  of  the  land.  Afterwards  A  sells  it  to  G  for 
Rs.  6,000.  C  makes  no  enquiry  of  B  relating  to  his  in- 
terest in  the  land.  B^b  possession  is  sujfficient  to  affect 
C  with  notice  of  his  interest,  and  he  may  enforce  specific 
performance  of  the  contract  against  C  (iv)  A  contracts, 
in  consideration  of  Rs.  1,000,  to  bequeath  certain  of  hi? 
lands  to  B.  Immediately  after  the  contract  A  dies  in- 
testate, and  C  takes  out  administration  to  his  estate.  B 
may  enforce  specific  performance  of  the  contract  against 
C.  (v)  A  contracts  to  sell  certain  land  to  B.  Before  the 
completion  of  the  contract,  A  becomes  a  lunatic  and  C  is 
appointed  his  committee.  B  may  specifically  enforce  the 
contract  against  C. 

(c)  any  person  claiming  under  a  title  which,  though 
prior  to  the  contract  and  known  to  the  plaintiff,  might 
have  been  displaced  by  the  defendant.  Thus  (i)  Ay  the 
tenant-for-Ufe  of  an  estate,  with  remainder  to  B,  in  due 
exercise  of  a  power  conferred  by  the  settlement  under 
which  he  is  tenant-for^life,  contracts  to  sell  the  estate  to 
0,  who  has  notice  of  the  settlement.    Before  the  sale  is 

1  See  Fry,  op.  ctX,  {§  211,  221,  241 ;  Kfifik,na  Sunder  Boy,  I.  L.  R.,  10  Cal., 
Kannan  t.  Kri^nan,  I.  L.  R.,  13  Mad.,  710  (1884) ;  QumarU  r.  Bam  Ckmmn, 
ta»    (1889) ;  Chundtr  Kant    Boy  v.       T.  L.  R.,  1  AU..  566  (1878). 
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completed  A  dies.  C  may  enforce  specific  performance 
of  the  contract  against  B.  (ii)  A  and  B  are  joint  tenants 
of  land,  his  undivided  moiety  of  which  either  may  alien 
in  his  lifetime,  but  which,  subject  to  that  right,  devolves 
on  the  survivor.  A  contracts  to  sell  his  moiety  to  C 
and  dies.  C  may  enforce  specific  performance  of  the 
contract  against  B, 

(d)  when  a  public  company  has  entered  into  a  contract 
and  subsequently  becomes  amalgamated  with  another 
public  company,  the  new  company  which  arises  out  of 
the  amalgamation ; 

(e)  when  the  promoters  of  a  public  company  have, 
before  its  incorporation,  entered  into  a  contract,  the  com- 
pany, provided  that  the  company  has  ratified  and  adopt- 
ed the  contract  and  the  contract  is  warranted  by  the 
terms  of  the  incorporation.' 

whorn^*  Specific  performance  of  a  contract  cannot  be  enforced 

b*^  ^Xah  *g*^^*  *  party  thereto  in  any  of  the  following  cases': — 
enforced.  (^)  jf  ^}^q  consideration  to  be  received  by  him  is  so  grossly 
inadequate,*  with  reference  to  the  state  of  things  existing 
at  the  date  of  the  contract,  as  to  be  either  by  itself  or 
coupled  with  other  circumstances  evidence  of  fraud  or  of 
undue  advantage  taken  by  the  plaintiff ;  (b)  if  his  assent 
was  obtained  by  the  misrepresentation  (whether  wilful 
or  innocent),  concealment,  circumvention  or  unfair  prac- 
tices, of  any  party  to  whom  performance  would  become 
due  under  the  contract,  or  by  any  promise  of  such  party 
which  has  not  been  substantially  fulfilled;  (c)  if  his  assent 
was  given  under  the  influence  of  mistake  of  fact,  misap- 
prehension or  surprise  :  Provided  that,  when  the  contract 


1  Act   I   of   1877,   8.    27.     CUnsefl  fadwiing  Co,,   LA.   ▼.    Mnncihatlkawt 

(d)  and  (e)  are  the  converse  ca«eB  to  I.  L.  R.,  13  Bom.,  416  (ia89). 

those  mentioned  in  els.  {g)  ft  (A)  of  .    a  Act  I  of  1877,  s.  28. 
s.  23,  anU,    See  Imptfial  lee  Manu-  »  See  Pry,  ojk  ei^  Gh.  vii. 
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provides  for  compensation  in  case  of  mistake  compensa- 
tion may  be  made  for  a  mistake  within  the  scope  of  sucli 
provision,  and  the  contract  may  be  specifically  enforced, 
in  other  respects  if  proper  to  be  so  enforced.  Thus  A,  one 
of  two  executors,  in  the  erroneous  belief  that  he  had  the 
authority  of  his  co-executor,  enters  into  an  agreement  for 
the  sale  to  J?  of  his  testator's  property.  B  cannot  insist 
on  the  sale  being  completed.  Again,  A  directs  an  auc- 
tioneer to  sell  certain  land.  A  afterwards  revokes  the 
auctioneer's  authority  as  to  20  bighas  of  this  land,  but 
the  auctioneer  inadvertently  sells  the  whole  to  B,  who 
has  not  notice  of  the  revocation.  B  cannot  enforce 
specific  performance  of  the  agreement.' 
8  61.    So  far  the   subject   of  Injunctions  as  aflfectinc '«  umiion  « 

'  .  certain   parti - 

contracts  generally  has  been  dealt  with,   but  there  are  cuiar  eaH«s  of 

contract  or 

certain  particular  forms  of  contract  or  transfer  of  property  trannferof  pro- 
which  require  separate  comment,  namely,  those  connected  ^^  ^ 
with  partnerships,  companies,  clubs  and  societies,  mort- 
gages and  leases. 

The  subject  of  partnership  is  dealt  with  by  Chapter  XI  ij^e^.'^""'  *J"t- ^ 
of  the  Contract  Act,  sections  253,  257 — 259  whereof  in  "*''^**- 
particular  define  the  general  rules  determining  partners, 
mutual  relations  and  the  general  duties  of  partners.  Part- 
nership is  a  relation,  which  in  various  ways  calls  for  the 
action  of  a  Court  of  Equity ;  as  for  the  purposes  of  dis- 
covery, account,  specific  performance,  and  dissolution  ; 
and  in  connection  with  some  or  all  of  these  main  objects, 
and  in  some  instances  without  reference  to  any  ulterior 
end,  partnership  is  made  the  subject  of  Injunction.*  The 
application  of  the   doctrine   of  specific  performance   to 


»  Act  I  of  1877,  B.  2K.  on  Patnenthip,  526 ;  Joyce's  Inj..  oil; 

2  Hilliait),  Inj..   p.  4tto  ft  »eq.    See  High,    Inj..   Ch.     XXHI  ;   Spellings 

generally  Kerr,  Inj..  Ch.  XV  ;  Lindley  Extraordinary  Relief,  Ch.  XIII. 

W,    I  ll» 
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partnerships  is  governed  by  the  same  rules  as  those  which 
govern  it  in  other  cases.* 

The  Court  will  not,  generally  speaking,  enforce  a  con- 
tract to  enter  into  a  partnership,  whilst  it  remains  exe- 
cutory. It  will  not,  as  a  general  rule,  enforce  specific 
performance  of  a  contract  to  form  and  carry  on  a  part- 
nership ;  nor  will  it  in  any  case  compel  performance  of  a 
contract  to  enter  into  a  partnership  not  for  a  definite 
term.*  "The  natural  remedy  for  a  breach  of  an  agree- 
ment to  enter  into  a  partnership  is  an  action  for  damages; 
and  there  exists  only  two  classes  of  cases  in  which  the 
specific  performance  of  such  an  agreement  has  been 
decreed.  (I)  Where  the  parties  have  agreed  to  execute 
some  formal  instrument  which  would  confer  rights, 
which  would  not  exist  unless  it  was  executed.  England 
v.  Curlifig^  is  a  case  of  this  kind."*  Where  the  contract 
defines  the  terms  of  the  partnership  and  there  has  been 
part-performance  of  the  contract,  the  Court  may  specifically 
execute  it  by  decreeing  the  parties  to  execute  a  proper 
deed,  and,  if  necessary,  by  restraining  any  partner  from 
carrying  on  business  under  the  partnership  style  with  other 
persons,  and  from  publishing  notices  of  dissolution.^ 
'  '(II)  Where  there  has  been  an  agreement  which  has  come  to 
an  end  to  carry  on  a  joint  adventure,  and  the  decree  that  the 
agreement  is  a  valid  agreement,  prefaced  by  the  declar- 
ation that  the  contract  ought  to  be  specifically  performed  is 
made  merely  as  the  foundation  of  a  decree  for  an  account. 
Dale  V.  Hamilton^  is  an  instance  of  this  class  of  cases."' 


1    Virdachala  NcUUin    v.  Ramasvami  Nayakan,   sapra. 

Nayakan,  1  Mad.  H.  C.  R.,  341  (1863).  »  Pry,  op.  cU.,  §  1641. 

3  See  Fry  od  Specific  Performanoe,  •  6  Ha.,  360 ;    S.  C,  on  appeal,  2 

§§    843,     1640.     Scott     v.    Rayment,  Phil.,  266. 

L.  R.,  7  Eq.,    112;   Lindley  on  Part-  '   Virdachala  NoUm  v.  Rim2»Dami 

nerehip,  478.  Nayakan,  1  Mad.  H.  C.  R.,  341,  347 

3  8    Bcav.,  129.  (1863).    The  Court  further  observed. 

*   Virdachala  Natian  v.  Ramasvami  * '  From  the  earlleat  to  the  latent  cases 
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When,  however,  a  partnership  has  been  already  entered 
into,  the  CJourt  will  restrain  by  Injunction  one  or  mor® 
of  its  members  from  doing  acts  inconsistent  with  the  terms 
of  the  partnership-agreement  or  (independently  of  any 
agreement)  with  the  duties  of  a  partner. '  A  member  of  a 
joint  Hindu  family  cannot  maintain  a  suit  for  an  account 
of  the  profits  of  a  partnership  which  is  alleged  to  be  joint 
family-property,  and  an  award  of  his  share  in  such 
profits  when  ascertained.  But  this  riile  of  Hindu  law 
does  not  prevent  an  Injunction  being  granted  in  cases  in 
which  one  member  of  the  family  is  prevented  from  taking 
part  in  the  business  of  the  firm.' 

A  distinction  must  be  kept  between  executory  and  exe- 
cuted contracts,  a  familiar  illustration  of  which  occurs  in 
the  case  of  partnership-articles.  The  cases  in  which 
Courts  of  Equity  give  specific  relief  on  partnership-articles 
and  they  are  many,  are  not  cases  of  specific  performance 
of  executory  contracts.  Though  the  Court  will  not,  gene- 
rally speaking,  enforce  a  contract  to  enter  into  a  part- 
nership, whilst  it  remains  executory ;  yet  nevertheless 
when  the  partnership  has  been  constituted,  the  Court  will 
by  Injunction  enforce  the  performance  of  particular 
terms,  though  it  may  be  incompetent  to  enforce  all  the 
terms.*  The  Courts  will  interfere  by  Injunction  between 
parties  where  the  conduct  of  the  defendant,  either  by 
misapplying    the    monies    of  the  co-partnership    or    by 


upon   the    subject,    it  will   be  found,  be  quite   impossible  for  the  Court  to 

we  believe,   that  a  Court  of  Equity  compel  the  parties  to  carry  out  their 

has    never  made  a    decree    for    the  own  partnership    relations ;   a  decree 

specific  performance   generally  of    a  for  a    specific      performance      would 

partnership.      In  decreeing     specific  therefore  be  a  mere  bnUum  fulmen/^ 

performance,  the  Court  has  always  to  ^  Kerr,    Inj.,   610  «/  aeq.  ;  Lindley 

consider  whether  it  can   enforce   the  on  Partnership,  626. 

whole  of  the  agreement,  and  where  it  2  Ganpat  v.    Anaji,    1.  L.   R.,   23 

cannot  do  so,  this  peculiar  relief  will  Bora.,  144  (1898). 

always    be  refused.     Here    it  would  »  Fry,  op.  cH.,  §§  843,  1546. 
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doing  acts  tending  to  the  waste  or  destruction  of  the 
partnership -property,  or  by  excluding  from  the  business 
a  partner  entitled  to  join  in  it,  or  the  like,  is  practically 
violating  th^  partnership -contract.  It  will  enjoin  a  party 
from  doing  any  act  to  prevent  the  partnership  being 
carried  on  according  to  the  articles.  This  will  sometimes 
be  granted  where  the  partnership  is  dissoluble  at  will, 
but  always  where  it  is  a  partnership  for  a  definite 
period.'  But  the  Court  will  not  interfere  in  all  cases 
of  misconduct  to  grant  an  Injunction  against  one  partner 
at  the  suit  of  another.  Mere  disagreements  or  quarrels 
arising  from  bad  temper  and  improprieties  of  conduct 
are  not  a  sufficient  ground.  Unless  a  partner  excludes 
his  co-partner  or  persists  in  violating  partnership-articles 
of  importance,  or  is  conducting  himself  so  grossly  as  to 
render  it  impossible  for  the  business  to  be  carried  on  in 
a  proper  manner,  the  Court  will  not  interfere.'  A  Court 
will  also  restrain  a  person  from  holding  out  another  as 
partner  with  him,  without  the  authority  of  that  other.* 

Contracts  for  partnership  may  be  illegal ;  in  which  case 
the  Court  will  not  in  any  way  interfere  Jor  the  benefit  of 
parties  claiming  under  such  contracts,  or  in  favour  of 
contracts  for  partnership  tainted  with  fraud,  hardship, 
or  improper  conduct.*  Where  the  partnership  is  illegal 
no  rights  can  be  enforced  by  Injunction  under  the  agree- 
ment by  which  it  has  been  constituted.^ 

A   partner  seeking  an  Injunction  must    show  that  he 
is   able   and   willing   to   perform    his    own   part  of   the 


1    Virdachala  A'aWnn  v.    RamriMmmi  Partnership.  53<>. 

yayakan,   1   Mad.   H.  C.  R..  341,  .34S  a  Act  I   of     1877,   h.   54.    ill.  (x); 

(IS63).     See  Act  I  of  1877.  a.  .^4,   ill.  Lindley,  op.  rt/.,  631. 

(!),  a  caee  of  partnership  dissoluble  iit  *  Fry^op.  cit.,  §  1543. 

vill.  »  Bhikaji   Sabaji     v.    Bapn    SnfVL, 

»  Kerr,    Inj.,     515;     Lindley      on  1.  L.  R.,  I  Bom.,  550  (1877). 
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agreement  and  has  fulfilled  the  duties  incumbent  on  him- 
self.* However  improper  the  conduct  of  his  co-partner 
may  have  been  a  partner  may  by  his  own  acts,"  or 
acquiescence,^  debar  himself  of  relief.  For  in  this  as  in 
all  other  cases  the  applicant  must  come  to  the  Court  with 
clean  hands. 

The  Court  may  grant  relief  either  by  means  of  the  issue 
of  an  Injunction  or  the  appointment  of  a  Receiver  or  by 
the  grant  of  both  forms  of  relief.  An  Injunction  only 
excludes  from  the  management  of  the  partnership -affairs 
the  person  against  whom  it  is  granted,  whilst  the  appoint- 
ment of  a  Receiver  which  operates  as  an  Injunction  ex- 
cludes all  the  partners  equally,  the  Court  taking  upon 
itself,  through  the  Receiver,  the  management  of  the  part- 
nership-business. The  Court  will  not  appoint  a  Receiver 
unless  it  sees  that  there  is  an  actual  present  dissolution 
arising  from  the  acts  of  the  parties  or  that  it  would  dis- 
solve the  partnership  at  the  hearing.*  It  therefore  does 
not  follow  that  because  the  Court  will  grant  an  Injunction 
it  will  also  appoint  a  Receiver,  or  that  because  it  refuses 
to  appoint  a  Receiver  it  will  also  decline  to  interfere  by 
Injunction.'' 

The  latter  relief  may  be  granted  :  (a)  without  a  view 
to  dissolution  :  or  (b)  pending  and  after  dissolution. 

An  Injunction  will  not  be  refused  in  partnership-cases  (")  Withcut  r 
simply  because  no  dissolution  is  sought.     To  hold  other-  intimi. 
wise  might  have  the  result  of  enabling  a  person  to  compel 
his  partner  to  submit  to  the  alternative  of  dissolution  or 
ruin  by  a  continued  violation  of  the  partnership-contract. 

1  Lindley,  op.  cU.,  531  ;   Korr,  Inj.,  away  the  p.irtnenhip-books). 
616;    Smith  V.   FromeiU,  3    Swaiist,  ■'  Olastington  v.    Thwaites,   1    Sim. 

330 ;   Court  v.  Harris,  T.  &  R.,  524.  ft  St,  125. 

'^  lb.,   LUtlewood    v.     Caldwell,    11  «  Joyce's  Inj.,  512. 

Price,    97    (whore  an  Injunotio.i    was  »  Lindley,  op.  cit.,  525 ;   Kerr,  Iiij., 

icfoaed  because  the  plaintiff  had  ttxken  517. 
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Anciently  however  Courts  of  Equity  declined  to  interfere, 
except  where  dissolution  was  sought.  But  evident  as  it 
is  that  the  necessity  for  applying  for  relief  virtually  im- 
perils the  success  of  a  partnership -enterprise,  the  jurisdic- 
tion to  enjoin  a  partner  from  doing  that  which  seriously 
interferes  with  the  business,  or  which  is  a  breach  of  the 
agreement,  in  a  suit  which  does  not  seek  dissolution  is  now 
well  established.^  So  Injunctions  will  be  granted  res- 
training the  exclusion  of  a  partner  or  the  committal  of 
improper  acts  by  a  member  of  a  partnership.  Where  the 
partnership  is  determinable  at  will,  there  is,  it  is  said,' 
more  difficulty  in  interfering,  if  a  dissolution  is  not  sought, 
for  supposing  the  Court  to  interfere,  the  defendant  may 
immediately  dissolve  the  partnership.  But  supposing 
him  to  do  so,  an  Injunction  will  not  necessarily  be  futile, 
inasmuch  as  so  long  as  it  continues  in  force,  the  defendant 
is  rendered  powerless  for  evil,  and  a  notice  by  him  to  dis- 
solve the  partnership  cannot,  fer  se,  operate  as  a  disso- 
lution of  the  Injunction.* 
(^<^"*«»»^  In  an  action  instituted  for  the  purpose  of  having  a 
*i««-  partnership  dissolved,  or  of  having  an  account  taken  after 

a  partnership  is  dissolved,  it  has  never  been  doubted  that 
an  Injunction  will  be  granted  to  restrain  one  of  the  part- 
ners from  doing  any  act  which  will  impede  the  winding 
up  of  the  concern  or  damage  the  property  of  the  firm.*  In 
a  suit  brought  by  the  representative  of  a  deceased  partner 
to  wind  up  the  partnership,  an  Injunction  may  be  issued 
at  the  instance  of  the  plaintiff  against  the  surviving  part- 
ner  prohibiting  him    from  collecting  debts  due   to   the 

1  Lindley,  op.  dL,  626  ;  Spelling's  2  See  Peacock  v.    Peacook,  16    Ve», 

Kxtraoniinary     Relief,   §  587;  Kerr.  49;  Miks    v.  Thomas,  9    Sim..  «». 

Inj.,  610*    See  Act  I  of    1877»    s.  64  »  Lindley,  op.  cit.,  627. 

(I)  where  it  is  stated  that  an  Injunc-  *  Lindley,  op.  ciL,  628  ;  Kerr,  Inj., 

tionwill   be  granted  without  seeking  612—515;  High,  Inj.,  §  1^42. 
a  dissolution  of  the  partnership. 
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firm  ;^  though  leave  may  be  given  to  apply  for  the  recovery 
of  debts  which  might  become  barred  by  limitation/^  So 
after  a  dissolution  the  Court  constantly  interferes  by 
Injunction  to  restrain  breaches  of  special  agreements 
entered  into  between  the  partners;  such  for  example  as 
agreements  not  to  carry  on  business,  not  to  get  in  debts 
of  the  firm,  not  to  divtdge  a  trade -secret  and  the  like.' 
While  the  objections  to  the  interference  by  Injunction 
are  less  strong  after  dissolution  than  before,  yet  even  then 
some  urgent  and  pressing  necessity  must  be  shown  to 
induce  the  Court  to  sustain  the  Injunction.^ 

An  Injunction  may  be  granted  to  restrain  Companies*  (")  .injuMticM 
from  the  commission  of  illegal  acts,  or  the  violation  of  panie*. 
the  duties  which  attach  to  the  relation  of  shareholders  and 
directors,  inter  se.  The  principles  on  which  the  Court 
interferes  in  restraining  a  Company  from  doing  illegal  acts 
are  the  same  as  those  on  which  it  interferes  in  other  cases. 
If  it  is  clear  that  there  is  a  right  and  a  violation  of  that 
right  likely  to  result  in  serious  injury  the  Court  will  pro- 
tect the  right  by  Injunction.    Acts  on  the  part  of  a  Com-  («)  Acts  affect- 

ins  the  public. 

pany  may  be  illegal  either  (1)  as  against  the  public,  or  (2) 
as  against  third  parties,  or  (3)  as  against  individual  mem- 
bers of  the  Company  or  as  against  the  general  body  of  the 
members,  or  they  may  be  in  violation  of  the  duties  which 
bind  in  equity  the  directors  and  shareholders.^ 

In  the  first  case  the  Court  will  not,  as  a  general  rule, 
entertain  jurisdiction,  unless  it  is  clear  that  the  interest 

^  Shunmvifam    v.    Moidin,    post;  5  See    Act    VI     of    1882    (Indian 

Rajaraikmmr,8hivalay^mmal,Lh.R.,  CompanioB)     amending    the  law  re- 

11  Mad.,  103  (1887).  lating  to  the  incorporation,  regula- 

2  ^«»iii«^m  ▼.  Moidifh   I.  L-  R-.  tion    and     winding-up     of  Trading 

8  Had.,  229  (1884).  OompanieB   and     which     extends   to 

a  lindley,  op.  cU„  528,  529;  Kerr,  the  whole  of  British  India. 

Inj.,  512-^15.    See  Act  IX  of  1872  •  Kerr,    Inj.,     629.    See    tft.,   Ch. 

(Contract),  {  27.  XVIII.    ffMim ;     High.     Inj  ,    Ch. 

«  High,  Inj.,  i  1344.  XX. 
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of  the  public  calls  for  its  interference.^  The  Courts  have 
an  undoubted  jurisdiction  of  restraining  corporations  or 
companies  from  acting  in  excess  of  their  powers  when  such 
excess  causes  injury  to  an  individual  or  a  lancer  or  smaller 

(6)  Third  .  T 

parties.  portion  of  the  public'    In  the  second  case  the  complainant 

must  show  that  the  act  prohibited  has  caused  him 
some  special  injury  beyond  that  which  he  may  be  supposed 
to  sustain  in  common  with  the  rest  of  the  public  by  an 
infringement  of  thelaw.^  If  a  corporation  or  public  com- 
pany were  to  do  or  attempt  to  do  any  act  in  excess  of  their 
powers  and  such  acts  would  be  injurious  to  the  rights  of 
property  of  an  individual,  the  latter  has  a  right  to  the  pro- 
tection of  the  Court  by  Injunction  or  other  appropriate 
relief.*  A  person  or  a  body  of  persons  having  statutory 
authority  for  the  construction  of  works  should  exercise 
their  powers  with  ordinary  care  and  skill  and  with  some 
regard  to  the  property  and  rights  of  others.  Such  powers 
are  granted  on  the  condition — sometimes  expressed  and 
when  not  expressed  always  understood — that  the  under- 
takers of  the  work  should  do  as  little  damage  as 
possible  in  the  exercise  of  their  statutory  powers. 
When  the  powers  conferred  by  statute  are  exceeded  or 
abused,  the  remedy  of  a  person  injured  in  consequence  is 
by  action  or  suit  and  not  by  a  proceeding  for  compensa- 
tion under  the  statute  which  has  been  so  transgressed.* 
A  simple  contract -creditor  cannot  maintain  an  action  to 
restrain  a  Company  from  dealing  with  their  assets  as  they 
please,  on  the  ground  that  they  are  diminishing  the  fund 

»  lb„  631.  *  Shepherd  v.   The  TnuUes  cf  the 

2  Shepherd  v.  The  Trustees  of  the  Port  of  Bombay,  I.  L.  R.»  1  Bora., 
Port  of  Bombay,  1.  L.  R.,  1  Boni.>  142  (1876),  cited  in  Vaman  v.  jiu- 
141   (1876).  nicipalUy  of  Sholapw,  I.  L.   R.,  22 

3  Kerr,   532.     Aa   to    the  interest  Bom.,  661  (1897). 

required   to    support     the   suit,   see  *  Qaekwar    of    Baroda    ▼.    Oandhi 

Vaman  v.  Municipality  of   Shohpur,       Kachrabhai  Kaiturehand,  7  C.   W.  N., 
I.  L.  R.,  22  Bom.,  646  (1897).  393  (1903). 
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for  the  payment  of  debts.*  In  the  third  case  the  general  Membern. 
rule  ip  that  the  Court  will  not  interfere  between  members 
of  Companies  for  the  purpose  of  enforcing  alleged  rights 
arising  out  of  matters  which  are  properly  the  subject  of 
internal  regulation.*  The  Court  will,  however,  interfere 
by  Injunction  in  certain  cases  to  control  majorities,  and 
so  any  shareholder  can  obtain  the  aid  of  the  Court  to 
prevent  an  act  which  is  ultra  vires,  even  though  resolved 
upon  by  all  the  other  shareholders.*  Further  the  acts  of  a 
Company  may  be  illegal  as  against  an  individual  member 
of  the  Company,  and  where  such  is  the  case,  a  shareholder 
may  sue  the  Company  to  restrain  an  individual  injury  to 
himself.  So  an  Injunction  has  been  granted  to  restrain 
the  improper  insertion  or  continuance  of  a  person's 
name  on  a  Company's  prospectus,  or  in  the  register 
of  shareholders,  the  illegal  forfeiture  of  shares,  the 
illegal  suspension  of  a  shareholder  from  his  rights,  the 
improper  rejection  of  his  vote  and  the  like.*  Companies 
formed  for  a  special  purpose  are  looked  upon  in  Equity  as 
analogous  to  a  partnership  and  the  members  in  their 
rudividual  capacity  are  considered  to  have  rights  htier  se 
analogous  to  those  of  partners  inter  se.^  Any  shareholder 
has  a  right  to  say  that  the  business  of  the  company  shall 
be  carried  on  according  to  the  agreement  which  united 
the  shareholders,  and  may  restrain  the  company  from 
applying  the  common  fund  to  any  other  purpose  than  the 
proper  purposes  of  the  concern  in  which  he  was  induced 
to  engage,  and  contracts  not  within  the  proper  purposes 

1   Mills  V.  Buenos  Ayres  Co.,  6  Ch.  Kerr,  Inj.,  666  et  eeg. 

!>.,  821.  3  J,indley,  op.  r»7.,  314  et  stq. 

«  Undley  on    Companies,  6th  cd.  *  76.,     pp.    696 — 602,    where    tjie 

<1S91),  674  H    seq.  ;  Kerr,    Inj.,  654  oases  in    which    the  Court  ha«   and 

</  aeq. ;    but  in  particular     cases  of  has   not     interfered    will    be    found 

urgency,     irreparable    mischief     and  collected ;  Kerr,  Inj.,  636. 

Craul    the    Court      has     interfered  ;  »  Simpson  v.  Denisxin^  10  Ha.,  51. 
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of  the  Company  are  void.'  So  if  the  directors  of  a  public 
company  are  about  to  pay  a  dividend  out  of  capital  or 
borrowed  money,  or  if  the  directors  of  a  fire  and  life 
insurance  company  are  about  to  engage  in  marine  in- 
surances, any  of  the  shareholders  may  sue  for  an 
Injunction  to  restrain  them.^  In  this  as  in  all  other 
cases  the  conduct  of  the  applicant  or  his  delay  and 
acquiescence  may  prove  a  bar  to  the  grant  of  relief ;' 
and  if  a  contract  between  two  Companies  is  illegal,  the 
Court  will  not  assist  either  of  the  parties  in  obtaining  a 
collateral  benefit  which  the  agreement  would  give,  or 
aid  them  in  any  manner  which  would  promote  the 
object  of  the  agreement.*  Contracts  not  within  the 
proper  purposes  of  the  Company  are  void,  though  the 
doctrine  of  uUra  vires  will  be  reasonably  applied  so  as 
not  to  exclude  whatever  may  be  fairly  regarded  as 
incidental  to,  or  consequential  upon^  those  things 
which  have  been  authorized.''  An  act,  which  is  ultra 
vires  the  Company,  being  void  is  incapable  of  ratification. 
But  an  act  although  it  may  be  beyond  the  powers 
of  the  directors,  may  be  capable  of  being  adopted  and 
confirmed  at  a  meeting  of  the  shareholders  as  a  body, 
and,  if  so,  the  Court  will  not  interfere  until  attempts 
have  been  made  to  take  the  sense  of  the  general  body  of 


1  See  Act  I  of  1877,  s.  21.  cl.  (/) ;  »  Kerr,  Inj.,  546,  547.     No  speciBc 

Kerr,  Inj.,  635,  536  et  aeq,  ;  546  tt  etq,  performance     or  Injunction  can    be 

«  Act  I  of  1877,  ».  54,  ilb.  (c)  ft  (rf);  granted  of  or  in  respect  of  a  contract 

aa  to  the  last  illustration,  see  NaUuch  made  by  or  on    behalf  of  a  corpora* 

y.  Irving,  cited  in  lindley,  op.  cit.,  tion    or     public     company    created 

597.    See  Vaman  v.    Municijuliiy  of  for  special    purposes  or    by  the  pro- 

Sholapur,  I.  L.   B.,  22   Bom.,    648  motera  of  suw*h  Company,    which    is 

(1897),  High.  Inj.,  s.  1224.  in  excess  of  its  poj^r ;  Act  I  of  1877» 

s  See  Kerr,  Inj.,  538—540.  ss.  21  (/),  56  (/).     As   to  suits  against 

*  Oreat  Northern   Bailway   Co.   v.  Companies   on    account  of  contraota 

Eastern  CounHes  Bailtoay  Co.,    9  Ha.,  entered    into  by  them     or  by  their 

306:    Richmond   Waterworha  Co.    v.  promoters,    see  lb.,  ss.  23,    cU.  {j). 

Vestry  of  Richmond,  3  Cb.  D.,  98.  (*),  27  (rf),  (e). 
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tbe  shareholders  on  the  matters  in  question.^  Though 
the  Court  under  certain  circumstances  might  have  the 
power  of  so  framing  an  order  for  an  Injunction  as  to 
produce  the  effect  of  cancelling  the  minutes  of  a  resolu- 
tion recorded  in  the  books  of  a  corporate  body,  yet  it 
cannot  order  such  body  to  pass  and  record  a  resolution 
dictated  by  the  Court.^ 
A  club  is  a  voluntary   association  of  a  number  of  per-  (iU)  injunc- 

tions  against 

sons  meeting  together  for  purposes  mamly  social,  each  ciub«,  societies^ 
contributing  a  certain  sum  either  to  a  common  fund  for 
the  benefit  of  the  members,  or  to  a  particular  individual, 
namely,  the  proprietor  for  his  own  benefit.*  A  club,  as  a 
body,  has  no  position  recognised  in  law,*  and  although 
frequently  confounded  with  other  voluntary  associations, 
it  is  really  an  institution  sui  generis.  The  association  to 
which  it  bears  the  closest  resemblance  is  a  partnership, 
though  it  is  erroneous  to  treat  it  as  such/  or  as  a 
company,'  or  corporation.'  Clubs  proper  may  further 
be  distinguished  from  societies  which  have  been  made 
subject  to  statutory  rules  such  as  those  dealt  with  by  the 
Friendly  Societies  Acts.^ 

An  agreement    to   become  a  member    of  a  club    is  a  (a)  Oubs  and- 
contract  between  the  candidate  of    the  one  part  and  the 


^  Kerr»  Inj.,   646 — 664;    Fry     on  social   intercourse   among   the   mem- 

Specific  Performance,  as.   401,    492,  ben. 

T.  ank.  *  In  the  matter  of   the  8t.   James* 

«  Shepkerd  v.   The  Trustees  of  the  Club,  2  D.  M.  &  G.,  383  ;  Buckley's 

Port  of  Bombay,  L  L.  R.,  1  Bom.,  132  Companies  Act,  6th  ed.,  p.  2.  In   re 

(1876).  London  Marine  Association,  L.  R.,  8 

3  Wertheimer*s    Law    relating    to  £q.,    176;   Steele  v.    Oourley,    supra. 

Clubs,  2nd  ed.,  1889,  p.  4.  There  may  however    be  a  dub-oom- 

*  Steele  v.  Oourley,  3  T.  R.,  119.  pany :  Wertheimer,  8—10. 

•  Flemyng  v.  Hector,   2  M.  ft  W.,  f  Steele  v.  Oourley,  supra. 

172.    The  distinction  between  a  part-  *  As  to  Acts  relating  to  Societies 

nership  and  a  member's  club  lies  in  in  India,  see  Acts  I  of  1880  (Religious 

the  fact  that  the  obje?t  of  a  partner-  Societies),  XXI    of    1860    (literary^ 

ship  is  the  acquisition  of  a  common  Scientific  and  Charitable), 
profit,  while  that  of  a  club  is  to  secure 
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proprietor,  or  the  whole  body  of  memb«r8  as  the  case 
may  be  of  the  other  part :  and  when  a  candidate  has 
been  elected  and  has  had  an  opportunity  of  making 
himself  acquainted  with  the  rules  of  the  club  his 
relations  therewith  will  depend  absolutely  upon  the  terms 
of  such  rules.'  Persons  who  have  become  members  of 
.  a  member's  club  would  appear  to  be  entitled  in  equal 
proportions  to  all  the  property  of  the  club,  in  proprie- 
tary clubs  such  property  being  vested  in  the  proprietor.* 
The  foundation  of  the  jurisdiction  of  the  Courts  to 
prevent  a  member  of  a  voluntary  association  from  being 
improperly  expelled  is  the  right  of  property  vested  in 
such  member  of  which  he  would  be  deprived  by  such 
expulsion.*  The  Courts  in  England  have  no  jurisdiction 
to  decide  upon  the  rights  of  persons  to  associate 
together  when  the  association  possesses  no  property.* 
But  in  this  country  the  position  of  non-voluntary 
.  associations  such  as  caste-unions  has  to  be  considered. 
Both  the  English  and  Hindu  law,  however,  distinguish 
between  interference  for  the  protection  of  property, 
liberty,  security  and  reputation,  and  interference  in 
matters  of  a-  purely  social  nature.  So  one  person  cannot 
-be  compelled    to    entertain     another.     Exclusion    from 


itieetLyiUeloiiv.  Bla^Murn^  4oh.J  ^  people   nmy  agreo  to   meet  »ad  play 

Ch.,223; /»tn««  V.  fKy/i>,  I  C.  &  K.,264.  whist  at    each    other's   houses  for  a 

2  Wertheimcr,  17 — 20.  Sec  Jjgun-  certain  period,  and  if  eleven  of  them 
fw//»  Churn  v.  Akali  Doseia,  1.  L.  rofu«?e  to  assovuate  with  the  twelfth 
K.,  21  Cal.,  461,  470  (1893).  any  longer,  I  am  not  aware  that  then 

3  Rigbjfv.  Vonnelt  14  (!h.  D.,  482;  i^^  any  jurisdiction  in  any  Court  of 
Innes  v.  Wylify  1  C.  &  K.,  262  ;  Justice  in  this  country  to  interfere.'* 
yeaU  V.  Denman,  18  Kq.,  135  ;  Baird  Therefore*  the  Courts  have  no  jurisdi^ 
V.  WelU,  44  Ch.  D.,  661,  675.  tion  to  inter^ert^  where  a  member  of 

*  Rigby   v.   Connd,    supra,     which  a  propri2tary  club  has  been  expelled. 

-  w,\8  the    case  cf    a  trade-union    and  See  LyMeton  v.  Bktekbum,  46  !•  J., 

where     Sir    George     Jei-tel,    M.    P..  Ch..  219.     Wertheimer,  op  c»f.,  66^  67« 


.says: — 'Terson*,  and  many  pnrsons,       the  remedy  of  the  aggrieved  i 
do  assoriat'C    together,    without    any       beius  an  action  fcMT  dajnageB,  Bntd 
I  ropcrty  in  conimo!!  at  a!J.     A  dozen       v.  WeU«,  44  Ch.  D.,  661,  67.5. 
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mere  social  privileges  of  this  kind  gives  no  cause  of 
action.  Thus  where  a  person  sued  for  a  decree  de- 
claratory of  his  right  to  the  membership  of  a  somaj 
(society),  upon  the  allegation  that  the  other  members 
had  excluded  him  from  the  somaj  by  their  refusal  to  eat 
with  him,  it  was  held  that  as  such  exclusion  neither  de- 
prived him  of  caste,  nor  affected  any  right  of  property^ 
it  was  not  cognizable  by  the  Civil  Court,  and  that  even 
where  rights  of  property  are  involved  in  the  membership 
of  societies  or  associations,  yet  if  the  main  object  of  the 
association  be  of  a  social  character,  the  members  there- 
of are  the  sole  judges  whether  a  particular  individual 
has  so  conducted  himself  as  to  entitle  him  to  continue  to 
be  a  member  of  the  body.' 

In  the  case  of  voluntary  associations,  however,  whether 
English  or  Hindu,  the  action  of  the  members  is  subject 
to  the  superintendence  of  the  Court  according  to  the  fol- 
lowing rules  : — 

The  Courts  will  not,  as  a  general  rule,  sit  as  Courts 
of  appeal  from  the  decision  of  the  members  of  clubs  or 
other  associations  duly  assembled.  But  it  will  inter- 
fere by  Injunction  to  restrain  the  expulsion  of,  and 
to  reinstate,  a  member  in  the  following  cases  /* 

(1)  Where  the  action  of  the  committee  or  the  general 
meeting  was  not  authorized    by  any  rule,  that    is,  where 


1  Swdharam  Pakir   v.  Sudharam.  'A  Jamirdhan  Gopai,  I.  L.  H.,    lo   Bom.. 

B.  U  K.,  A.  C.  J.,  Oi  8.C.  1 1  W.  R.,  457  BOO  (1801 ) ;  where  the   Court   refuseci 

(1869),  in  which  mftny  of    the  enrlier  to  interfere  :  the  rule  in  question  bein^ 

CMes  will  be   found  eitfd.      In    thin  a  mere  snmptuAry  rule  and  the  qum- 

ease  tbe  oxclusion  wn^  not  from  eA«tte,  tion    in  suit  a   caste-question  uni-oiu 

Imt  only  from  a  ifmiaj  or  psso.'iition  of  nected  with  property  or  legal  right, 

tt  purely  social  nature,  and   is,  there-  *  Baird  v.   Welh ,  44  Ch.   D.,  ffJO 

foro,    distinguishable   from    the  cases  (1800);    Oompertz    v.  Ooldingham,   I. 

relating  to  ca^te-nnions  and  religious  h.  H,,  9  Mad.,  321  (1886) ;  Jaganrath 

fnitemitlea.  Jagannath  Chnrn  r.  Ahtii  Chvrn  v.  AMi  Dosfna,    I.  L.  R.,    21 

Doatui,  I.  L.  R.,  21  Cnl ,  470  (1893).  Cal..   461,  470.   47\  (18f»3};  Werthei- 

So3     also    Bagknnatk    DamodMr    r  luer,  o;j.  riV.,  110;    Kerr.  In j.,  551. 
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it  is  irregular,  and  not  within  the  terms  of  any  rule  of 
the  club  or  association.  The  rules  of  the  club  must  be 
observed,  and  the  formalities  necessary  for  the  expulsion 
of  a  member  must  be  strictly  complied  with  J 

(2)  Where  what  has  been  done,  though  it  is  within 
the  rules  of  the  club,  is  contrary  to  natural  justice.  Thus 
natural  justice  requires  that  where  the  conduct  of  a 
member  is  impugned,  notice  should  be  given  to  him 
that  his  conduct  is  about  to  be  enquired  into  and  that 
he  should  have  an  opportunity  of  stating  his  case  and 
defending  his  conduct.  A  resolution  passed  without 
notice  based  upon  ex  parte  evidence  is  void,  and  the 
Court  will  restrain  a  club  by  Injunction  from  interfering 
with  a  member's  rights  by  virtue  of  such  a  resolution.' 

(3)  Where  although  in  accordance  with  the  rules  of 
the  club,  the  proceedings  were  not  in  the  honi  fide  exercise 
of  the  powers  given  by  the  rule,  but  fraudulent  and  ma- 
licious.' 

In  other  cases  the  Courts  will  not  interfere.  When 
the  committee  or  general  meeting  has  done  all  that  the 
rules    require,    and   has   not   acted  contrary   to  natural 


1  Dawki.i^  V.  Anfrobua,  17  Ch.  D., 
61. •» :  Labouchere.  v.  Lord  Whnrndifje^ 
13  Ch.  D.,  346  ;  Baird  v.  If /««,  44 
Ch.  1)..  670,  673. 

•i  Baird  v.  W'dU,  44  Ch.  D.,  670; 
Fi^er  v.  KtaM,  11  Ch.  D.,  363; 
Innei^  v.  Wylie,  1  C.  A  K..  257,  263  ; 
Dawhins  v.  Antrohtia,  17  Ch.  D.,  61ft  ; 
Andrews  v.  fialmon  (1888),  W.  X., 
102 ;  SeaUiii  v.  Gould,  5  T.  R..  309  ; 
BuOianan  v.  Riuilctr^  I  Cnnip.,  66. 
The  rule  expressed  in  the  maxim  audi 
alteram  partem  '*  is  not  confined  to 
•  the  conduct  of  strictly  lf»gal  tribun- 
als (as  to  which  see  In  re  Hammer' 
smith  Rent  Charge,  4  Exch.,  96,  97); 
but  is  applicable  to  every  tribunal 
or  body  of  persons  invested  with 
authority    to   adjudicate    upon   mat- 


tors  involving  oivil  con^equenees 
to  individuils.*'  Wood  v.  Wood^ 
L.  R.,  9  Ex.,  190,  196;  RusaeU  v. 
Russeil,  U  Ch.  D.,  471;  Oomperti 
v.  QoMingham,  I.  L.  R.,  9  Mad., 
321  (1886) ;  The  Advocate-General  of 
Bombay  v.  David  Haim  Dtvaker, 
T.  I^  R.,  11  Bom.,  186,  196,  196  (188C) 
and  cases  there  collected. 

3  Dawkim  v.  Antrobva,  17  Ch.  D., 
623;  Baird  v.  WelU,  44  Ch.  P., 
670;  Labouchere  v.  Lord  Wharnriiffe, 
13  Ch.  D.,  362 ;  Seatm  v.  Gould,  5 
T.  R.,  309 ;  TaiUusM  v.  MoUi,  2  T. 
R.t  731  ;  Hopkin^on  v.  Marquis  cf 
Exeter,  L.  E.,  6  Eq.,  63;  The  Ad- 
vocate-General of  Bombay  ▼.  David 
Haim  Devaker,  I.  L.  R.,  11  Bom.,  185, 
196  (1886). 
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justice  then,  unless  there  is  proof  of  malice,  the  Courts 
will  not  interfere,  even  though,  as  a  matter  of  fact,  the 
decision  was  wrong.* 

In  the  case  of  a  community  which  is  a  private  and 
voluntary  religious  society  resting  upon  a  consensual 
basis  (such  as  the  members  of  the  Beni-Israeiite  com- 
munity worshipping  at  a  synagogue  in  Bombay)  the 
members  may  make  rules  for  themselves,  and  may  con- 
stitute a  tribunal  to  enforce  the  rules,  and  the  decision 
of  that  tribunal  is  binding  when  it  has  acted  within  the 
scope  of  its  authority,  and  in  a  manner  consonant  with 
the  general  principles  of  justice.  When  the  decision  of 
a  domestic  tribunal  has  been  arrived  at  bona  fide  the 
Court  has  no  jurisdiction  to  interfere.*  Such  a  commu- 
nity was,  of  course,  not  a  caste,  but  as  not  only  honori- 
fic distinctions  were  at  stake,  but  also  a  share  in  the 
management  of  an  endowment,  and  the  right  to  an  office 
of  importance  and  authority,  the  Court  was  held  to  have 
jurisdiction.^ 

With  regard  to  castes  it  has  been  decided  in  a  large  ('>)  Ca«tei». 
number  of  cases  that  a  suit  for  restoration  to  caste  and 
for  obtaining  a  declaration  that  the  expulsion  was  not 
justified  would  lie  in  the  CHvil  Courts.* 

It  has  been  held  by  the  Bombay  High  Court  that  in 
the  matter  of  expulsion  from  caste,  the  Courts  treat 
caste-corporations  like  any  other  voluntary  societies   or 


1  Wertheimer,    op.     cit.,    77.     .See  Abergavenny,    3   T.  R.,     626,     653  ; 

the    following  CAses  where  the  expul-  Senton  v.  Oovld,  5  T.  R.,  309. 

«ion     was    upheld     by    the  Courts :  2  fhe  Adrocaie'Oeneral  of   Bcmftay 

Hophinaon     v.     Marqnit  of     Exeter,  v.  David    Uaim     Devaker,  I.  L.  R., 

L.  B.,  6  Eq.,    63;    Richardson  Qard-  11  Bom.,  18o,  194,  195  (1886). 

ner   v.    Frumantle,    ib.,    68 ;    Lyttle-  ^  lb.,    193,    194. 

ion  V.    Blackhum,   33   L.    T.,    164  ;  ^  Appaya  v.  Padappa,  I.  L.  R.,  23 

Davhins   v.    Antrobu«,     17     Ch.    !>.!  Bom.,    122,     127   (1898)    and     caaen 

616  ;  Lambert  v.  Addison,    46  h.  T..  there  cited. 
20 ;    Harrison    v.     The   Marquis    of 
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clubs.  If  there  is  jurisdiction  and  the  procedure  is  fair- 
ly conducted  and  bond  fide,  the  action  of  the  caste-cor- 
poration or  club  is  upheld.'  Where  this  is  not  the  case, 
the  Courts  will  interfere'  to  secure  the  rights  of  a  mem- 
ber who  has  been  wrongly  excluded  from  caste.  There- 
fore where  the  enquiry  as  to  the  conduct  of  the  alleged 
offending  member  has  been  ex  parte  and  without  notice 
to  him'  and  so  contrary  to  natural  justice  :  or  where  the 
decision  is  contrary  to  the  rules  of  the  caste  or  has  not 
been  come  to  bond  fide,^  the  Court  will  interfere  by  In- 
junction. The  Calcutta  High  Court  have,  however, 
held  that  the  jurisdiction  to  interfere  in  cases  of  this 
kind  is  of  a  more  extended  character  ;  that  the  rules 
laid  down  in  the  English  cases  as  to  expulsion  from  clubs  or 
voluntary  associations  which  people  are  free  to  join  or 
not,  and  where  any  one  who  joins  may  well  be  taken  to 
be  bound  not  only  by  its  general  rules,  but  also  by  any 
special  orders  made  by  its  members  with  regard  to  him 
in  accordance  with  those  rules,  are  not  applicable  with 
regard  to  caste-unions  or  religious  fraternities  in  India, 
to  which  people  belong  not  of  choice    but  of    necessity, 

>  Appaya    v.    Padajpn,    Hiiprn,    at  Jong  as  a  cfute  in  pawing   ti  rule  con- 

pp.  122,  129  (1898).  lines  the  enforcement  of  it  to    social 

'^  As  to  the  extent  to   which  ».  21  raste-eanotions  and  does  not  eeek  to 

of  Reg.  II  of    1827    imposes  •»  limi-  deprive  a  man  of    property    or  legal 

tntion  on  the  power    to  interfere    in  rights  for  disobeying    it,    the  Court 

caste-matters    see     Appaya    v.     Pa-  has  no   jurisdiction  to  enquire    into 

f/appo,  supra,  at  pp.  126.  129, 13C).  and  the  nature    of    the   rule.     Kaghnnafk 

cases  there  cited,    where  it  was   held  Damodhar   v.     Janardhan     Gopal,    1. 

that  It  is  only  suits   with  regard   to  L.   R..    15   Bom.,    699    (1891).      See 

matters   which     affect    the     internal  also    Lalji    Shamji  v    Waifi     IVortii- 

antonomv  of  the  cnste.  and  its  social  man,  I.  !>.    R.,  19    Bom.,  S()7  (1895)^ 

relations  that  have     been    held  to  he  cited  po»t. 

barred  by  that  Regulation  and    Hinii-  ■"*  Appaya  v.    Pathppa,  supra,  and 

lar    enactments     in    other     parts  of  cases   there  cited. 

India.     So  the  Court  will  not   inter-  •  Jagannatk   Chum  v.  AkaH    Dn^- 

ere  in  club  questions    so  as    to  im-  ^m,  I.  I^.  R..  21  C^l.,  463,  470.    471 

pair    the     autonomy    of     the     club.  (189.3),  and    cases    ated  in   tl.is  and 

Pragji  Kalan  v.    Qonnd   Gopal,  1.  L.  the  preceding  case. 
11    Bom..  6.34,    636    (1887).     As 
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being  bom  in  their  respective  castes  or  sects,  and  the 
consequences  of  exchtsion  from  which  are  far  more  serious 
and.aSect  a  person's  status  in  a  far  greater  degree  than 
those  of  expulsion  from  a  club.  In  such  religious  castes 
or  fraternities  the  protection  of  Courts  of  Justice,  even 
though  presided  over  bj  judges  of  a  different  religious 
pnrsuasion,  against  expulsion  is  much  more  needed  than 
in  clubs  or  voluntary  associations.  Cases  of  expulsion 
from  them  are  therefore  cognizable  by  the  Civil  Court.' 
And  still  more  recently  the  Bombay  High  Court  have 
held  that  if  possible  for  the  reasons  stated  by  the  Judges 
who  decided  the  case  last  cited,  the  Civil  Courts  have  to 
be  more  careful  in  the  matter  of  caste-expulsions  than  is 
necessary  in  the  case  of  voluntary  associations.''' 

In  matters  relating  to  the  management  of  caste  pro- 
perty and  the  administration  of  its  affairs,  the  majority 
of  the  caste  has  authority  to  control  the  minority.  The 
Court  does  not  decline  to  give  effect  to  the  expressed 
wishes  of  the  majority  of  the  caste  as  to  the  manage- 
ment and  custody  of  caste-property,  which  the  minority 
seek  to  set  at  naught,  by  reason  of  the  suit  involving  a 
caste-question.  But  the  Court  will  not  by  its  decree  en- 
able the  majority  to  make  a  tyrannical  use  of  its  power. 
It  will  not  assist  the  majority  to  deprive  without  cause 
the  minority  of  their  right  to  use  what  is  the  common 
property  of  all,  or  give  effect  to  a  resolution  passed  in 
violation  of  the  rales  of  natural  justice,  or  of  a  directly 
confiscatory  character.* 

'  Jagannaih   Churn    r.  Akali  Dos-  the  Bombay  case    was    not  one   re- 

9ia^  I.  L.  R.,  2]   Ca] ,  463  (1803)  [dis-  lating    to  a  caste   but  to     a     Beni- 

senting    from      Advocate-Oeneral     of  Israelite    religious    cominunitj.    See 

Bombay  v.  Haim  Devaker^  I.  L.    R.  also  case  cited  in  next  note]. 

11     Bom.,    185    (1886),     which    the  *  Appajfa  v^  Padappa,   I.  L.     R., 

learn'id     Judges    appear     to     treat  23  Bom.,  122,  J29  (1898). 

as  at  varir.nee  with  their  decisioii.  *  Lalfi  Shamji     v*    Walji   Wardh* 

It  is,  however,  to   be  observed    that  man,    I.  L.  R.,  19  Bom.»  607  (1895). 

W,  I  20 
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lJJtwill"mort."  The  rights  of  parties  under  a  mortgage'  being  usually 
nwrtgriz^e.  ^^  and  easily  ascertainable  by  reference  to  its  written 
tenns,  it  is  plain  that  except  in  cases  of  fraud  or  mistake 
in  its  inception  or  execution,  or  arising  out  of  collateral 
matters  connected  with  it,  or  fraudulent  attempts  to 
prevent  and  abuse  the  powers  therein  conferred,  there  is 
no  room  for  equitable  interference.  The  legal  right  of 
a  mortgagee  in  a  valid  mortgage  to  have  his  security 
preserved  until  the  maturity  of  the  mortgage  indebted- 
ness, and  afterwards  to  enforce  his  claim  by  strict  fore- 
closure, or  by  exercising  directly  or  through  a  designated 
trustee,  his  power  of  sale  conferred  by  the  writing  will 
not  be  interfered  with  so  long  as  no  fraud  or  unfairness 
is  imputable  to  him,  whatever  the  resulting  loss  and 
hardship  to  the  mortgagor.* 

Injunctions  pertaining  to  mortgages  may  be  on  behalf 

of  the   mortgagor,^  or  on  behalf  of    the  mortgagee,*  or 

concerning  third    parties,*   or    respecting    waste    of    the 

mortgaged  premises.*' 

(a)  on  behalf       Courts  of  Equitv  are  averse  to  interference  with    the 

fii  mortgagor.  . 

legal  rights  of  a  mortgagee  or  with  the  ordinary  remedies 
for  the  enforcement  of  those  rights,  but  will  sometimes 
interfere  to  restrain  proceedings  under  a  sale  of  mort- 
gaged premises  where  such  proceedings  are  against  con- 
science and  threaten  irreparable  injury.^  As  long  as  any- 
thing remains  due  on  the  mortgage-security,  a  mortgagee 
may  pursue  all  his  remedies  concurrently,  but  there  may 
be  cases  of  fraud,  or  special  contract^  or  other  peculiar 


*  As  to  the  law  relating  to  mort*  Joyce*8  Inj,»  189—201. 
gage*,  see  Act  IV  of  1882  (Transfer  •  High,  Inj..  §  442. 
of  Iroperty),  Ch.  IV.  <  76.,  $  462. 

•  Spelling,  op  cit.,  $  442.  See  aho  *  76.,  |  469.  . 
High.  Inj.,  Ch  VII ;  Kerr,  Inj.,  •  76.,  §  478. 
Ch.  XVII ;  Hilliaixl,  Inj,,  Ch.  «  76..  $  442. 
XXX  t      Joyt'c's      Doctrines,     127; 
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circumstances  which  will  deprive  a  mortgagee  of  this 
right.  But  unless  there  be  fraud,  or  special  contract, 
a  mortgagee  will  not  be  restrained  from  selling  under  a 
power  of  sale.*  When  a  mortgage-deed  giving  the  mort- 
gagee a  power  of  sale  contains  also  a  proviso  that  the 
remedies  of  the  mortgagors,  their  heirs,  administrators 
and  assigns  in  respect  of  any  breach  of  the  clauses  or  pro- 
visions (relating  to  such  sale)  or  of  any  impropriety  or 
irregularity  whatever  in  any  such  sale  should  be  in 
damages,  the  Court  will  not  grant  an  Injunction  to 
restrain  the  mortgagee  from  selling  the  mortgaged 
property.-  In  the  case  of  Rhodes  v,  Buckland,^  the  Court 
restrained  a  mortgagee,  pending  a  suit  to  redeem,  from 
transferring  the  legal  estate  or  parting  with  the  deeds. 
But  this  case  is  no  authority  for  the  proposition  that  a 
mortgagee  cannot  sell  the  mortgaged  property  under  the 
terms  of  the  mortgage-deed  during  the  continuance  of  a 
suit  for  the  redemption  of  the  mortgage,  and  will  not 
warrant  the  issue  of  an  Injunction  restraining  such  saie 
on  the  sole  ground  that,  as  a  suit  for  redemption  has 
been  filed,  matters  ought  to  remain  in  staiu  quo  until 
the  decision  of  the  suit.  In  that  case  the  Court  did 
restrain  the  exercise  of  the  power  of  sale ;  but  the 
case  was  a  peculiar  one,  and  the  person  seeking  to 
redeem  was  not  the  mortgagor,  but  a  puisne  incumbrancer 
claiming  to  be  entitled  to  pay  oil  a  prior  mortgage.  As  a 
general  rule,  when  a  power  of  sale  has  become  absolute, 
the  exercise  of  the  power  cannot  be  suspended  by  the 
filing  of  a  bill  to  redeem.*    If  it  could  be  so  suspended,  the 


'  Kerr,  Inj.,  624— 526  ;  see  Joyc*''H  following     Prichard     v.      H'i7««,     10 

Doctrineji,  127—131.  Jar..  X.  S.,  330. 

»  Munch^ji  'furdoonji    M^hta     v.  "IB  Beav..  212. 

"Soor    Mahhmedtthoy    Jairajbhrnj  Pir-  •  AdatM  v.  Sc4>U,  7  \V.  R.  (Eng.), 

ihojf,  I.  r*  R.,  17    Bom.,   711  (1893);  213. 
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mortgagee  might  be  deprived  of  h}3  remedy  and  kept  ou 
of  his  money,  for  an  indefinite  time.  The  owner  of  tiie 
equity  of  redemption  can  only  stay  the  sale  pendente  We 
by  paying  the  amount  due  into  Court,  or  by  giving  pnm'i 
fade  evidence  that  the  power  of  sale  is  being  exercised  in 
a  fraudulent  or  improper  manner,  contrary  to  the  terms 
of  the  mortgage.'  When  a  mortgagee  has,  in  pursuance, 
of  a  power  of  sale  given  to  him  under  his  instrument  o( 
mortgage,  served  the  mortgagor  with  notice  of  his  inten- 
tion to  exercise  this  power,  the  mortgagor  is  not  entitled 
to  file  a  suit  for  redemption,  and  then  ask  the  Ck>urt  for  an 
Injunction  restraining  the  mortgagee  from  exercising  his 
power  of  sale,  unless  fraud  is  charged  against  the  mort- 
gagee. To  grant  such  an  Injunction  would  be  to  cancel 
one  of  the  clauses  of  the  deed  to  which  both  the  parties 
had  agreed,  and  to  annul  one  of  the  chief  securities  on 
which  persons  advancing  money  on  mortgage  rely.  It 
would,  of  course,  be  otherwise,  if  the  notice  of  sale  had 
been  given  by  the  mortgagee  after  the  suit  for  redemption 
had  been  filed. 

The  mortgagor  is  entitled  to  have  the  sale  of  the  pro- 
perty suspended  only  if  he  can  shew  either  that  he  has 
paid  off  the  mortgage-lien,  or  that  he  has  made  a  l^^i 
tender  of  the  amount  due  which  has  been  refused.^  And 
where,  upon  the  authority  of  the  same  case  and  on  a  rule 
for  an  Injunction  restraining  a  sale  by  mortgagees  of 
mortgaged  property,  it  was  argued  that  as  the  plaintifis 
were  willing  to  redeem  and  the  defendants  had  refused  to 
accept  their  offer  and  threatened  to  sell,  the  Court  would 
restrain  the  sale  :  it  was  held,  that  it  must  be  shewn  that 

1  Jagjivan  Kanabhai   y.    Shn'dhar  *  Jaqjivan    Nanttb^i  r.  SkndJm" 

Balkriahna    Nagarkar,   I.    L.    R.,    2  BaHrishna   Naggrkar,    h  U    ^  ^ 

Bonu      252,    254      (1877),    per  Mel-  Boin.»  262,  254    (ia77).  pw  9M.  f^r 

vill    J.  Pinhey,  J. 
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the  plaintiffs  were  wiDing  and  able  and  offered  to  redeem, 
as  was  the  case  in  the  decision  cited,  though  not  in  this 
mle,  that  the  Court  would  be  very  reluctant  to  interfere 
with  a  mortgagee's  rights  to  sell  on  the  mere  chance  of 
the  plaintiffs  being  able  to  make  arrangements  to  pay  the 
amount  due  at  some  uncertain  time;  and  that,  as  it 
was  not  shewn  that  these  conditions  existed,  the  rule 
should  upon  these  facts  be  discharged.' 

Secondly,  Injunctions  may  be  granted  on  behalf  of  |J^^JJ^^**®**^ 
mortgagees  :  as  on  behalf  of  puisne  mortgagees  for  the 
purpose  of  protecting  their  rights  in  the  mortgaged  pre- 
mises and  for  the  preservation  and  security  of  their  lien  ; 
or  as  between  mortgagees  and  judgment-creditors  for 
the  protection  of  the  former ;  or  against  the  mortgagor. 
So  the  rule  is  well  established  that  inadequacy  of  the 
mortgaged  premises  as  a  security  coupled  with  insolvency 
of  the  mortgagor  will  warrant  the  appointment  of  a  receiver 
over  the  mortgaged  property,  and  an  Injunction  restrain- 
ing the  mortgagor  from  any  interference  with  such 
receiver  or  with  the  property.  And  so  upon  principles 
analogous  to  those  restraining  waste  by  a  mortgagor  in 
possession  in  cases  of  real  estate,  a  mortgagor  of  chattels 
may  be  restrained  from  removing  the  property  beyond 
the  reach  of  the  mortgagee,  or  from  placing  it  where  it 
will  not  be  forthcoming  for  the  satisfaction  of  the  debt.'^ 
The  mortgagee  of  an  equity  of  redemption  may  obtain 
an  Injunction  restraining  the  mortgagee  or  other  person 
in  possession  of  the  legal  estate  from  paying  to  the 
mortgagor  the  surplus  rents  or  monies  which  remain 
after  the  satisfaction  of  his  own  claim.'    And  an  equitable 

»   MUncherji  Furdoonji     Mehta    v.  •  High,  Inj.,  §§  462—468. 

yoor        Mahomedbhoy         Jairajbkoy  •  Berney  v.  Seicell,  13.  &  W.,  647 

Plrbhoy,  I.  L.  R.,  17  Bom.,  711,  716  Parktr  v.  CqIctoIU  6  Mad.,  11. 
717  (1893). 
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mortgagee  by  deposit  of  title-deeds  may  obtain  an 
Injunction  for  protection  of  his  security.* 

(0  third  par-  Thirdly,  the  Injunction  may  concern  the  rights  of 
third  parties.*'  So  on  a  bill  by  a  judgment-creditor  of 
a  mortgagor,  the  Court  granted  an  Injunction  to  restrain 
the  mortgagees  who  were  about  to  sell  under  their  power, 
from  paying  the  surplus  to  the  mortgagor.* 

In  the  case  cited  below,*  A  mortgaged  land  to  £  as  either 
agent  or  benamidar  for  C,  B  sued  on  the  mortgage  and 
obtained  a  decree.  C  then  sued  A  and  B  for  a  declara- 
tion that  he  was  entitled  to  the  benefit  of  the  decree 
and  had  the  right  to  execute  it,  and  for  an  Injunction 
restraining  A  from  paying  the  money  to  B,  and  B  from 
receiving  the  money  from  him.  It  was  held  that  the 
plaintiff  was  entitled  to  the  declaration,  but  not  to  the 
Injunction.* 

(0  wasto.  Lastly,  the  Court  has  a   clear  jurisdiction  to  restrain 

the  commission  of  waste  by  the  mortgagor  in  posses- 
sion, and  the  jurisdiction  is  exercised  for  the  purpose  of 
preventing  such  acts  as  would  depreciate  the  value  of 
the  premises  and  render  the  security  insufficient.  The 
only  difficulty  hitherto  has  been  in  discovering  what  is 
meant  by  a  sufficient  security  :  and  it  would  seem  that 
the  question  which  must  be  tried  is,  whether  the  pro- 
perty the  mortgagee  took  as  a  security  is  sufficient  in  this 
sense — that  the  security  is  worth  so  much  more  than  the 
money  advanced — that  the  act  complained  of  is  not  to 
be  considered  as  substantially  impairing  the  value,  which 
was  the  basis  of  the  contract  between  the  parties  at  the 

1  Whilbread  t.  Jordan,  1  Y.  &  hi,  I.  L.  K.,  21  Mad..  353  (IS97). 
C..  303:  Meux  ▼.  Bell,  7    Jar.,    821.  *  On  the  ground  that  the  Injunc- 

•  High,   Inj.,   SS  469—477.  tioti     was    excluded  by  e.  66.  cl.  (&) 

•  Thornton  y.  Finch ^4  Giff.,  615;  of  the  Sped 6c  Relief  Act.  Seo  i6.. 
Joyce's    Inj..  109.  p.  33<J. 

•  Sethurayar    ▼.    Shanmvgam   Pil- 
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time  that  it  was  entered  into.'  In  this  country  a  security 
is  insufficient  unless  the  value  of  the  mortgaged  property 
exceeds  by  one-third  or,  if  consisting  of  buildings,  exceeds 
by  one-half,  the  amount  for  the  time  being  due  on 
the  mortgage.'  Similarly  a  mortgagee-in-fee  may  be 
restrained  from  committing  waste,  and  will  be  restrain- 
ed from  cutting  timber,  unless  the  security  is  defective. 
The  Transfer  of  Property  Act  (1882)  deals  with  the  sub-  (j)  injunction 

^       '^  between  lesior 

ject  of  leases,'*  other  than  those  for  agricultural  purposes.'  and  lessen. 
Tt  defines  the  rights  and  liabihties  of  lessors  and  lessees 
respectively  in  the  absence  of  a  contract  or  local  usage  to 
the  contrary.*    As  a  general  rule,  the  relation  of  the  parties 
is  determined  by  the  instrument  of  lease.     The  preven- 
tive jurisdiction  of  equity  is  freely  exercised  for  the  pre- 
vention of  the  violation  of  negative  or  restrictive  cover 
nants  annexed  to  leases,  thus  in  effect  enforcing  against 
the  tenant  a  specific  performance  of  the  contract  for  the 
benefit  of  the  lessor.    ReUef  by  Injunction  may  also  be 
invoked  for  the  protection  of  the  rights  of  the    tenant. 
The  principles  upon  which  relief  by  Injunction  is  given  in 
such  cases  have  been  dealt  with  in  the  preceding  pages  of 
this  Chapter,  and  it  is  not  necessary  to  state  again  prin- 
ciples which,  being  of  general  application,  apply  as  much 
to    contracts   annexed    to    leases    as    to    all  other  con- 
tracts.   Frequent  instances  of  the  exercise  of  injunctive 
jurisdiction  in  tort  may   be    found    in    the   case  of   the 
issue  of  Injunctions  for  the  prevention  of  waste  by  the 
tenant,  which  will  be  found  fully  dealt  with  hereafter  in 

*  Joyoe*8    Doctrines,     130;   High,       Relief,   363     et  seq;    Hilliard,    luj., 
Inj.,  K  478— 483*  673—694;        Joyce's      Inj.,      189— 

*  Act  IV  of  1882,  8.  66.  201.    As    to    waste    by    mortgagees, 

*  Joyce's     Doctrines,     130.     See       see  Act  IV  of  1882,  s.  76  (e). 
generally    as    to    InjnnotioiM  in    re-  «  Act  TV  of  1882,  Ch.  V. 

spect  of  mortgages,  ib.,     127—131  ;  •  76.,   s.    117;   as  to  these  latter 

High,  Inj.,  Ch.  VII ;  Kerr,  Inj  .,   Ch.       leases  v.  post,  Ch.  IX. 
XVII  ;        Spening*s     Extraordinary  •  76.,  s.   108. 
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Chapter  IX.  Courts  of  Equity  have  shown  a  marked 
reluctance  to  interfere  by  Injunction  with  legal  proceed- 
ings instituted  by  a  landlord  for  the  eviction  of  the  tenant 
in  conformity  with  the  accustomed  procedure  for  such 
purpose  in  the  absence  of  any  elements  of  fraud  or  other 
special  ecjuities  warranting  relief.^  A  suit  by  a  lessor  for 
an  Injunction  restraining  the  lessees  from  interfering  with 
the  plaintiffs'  right  reserved  by  the  lease  to  enter  upon  the 
land  demised  and  cut  and  take  away  certain  trees  was 
held  to  be  governed  by  Art.  120  of  the  Limitation  Act/ 
injonotioDB  in  §  62.  Under  this  important  head  of  equity  juris- 
Mioj^rftnirt  ^^^jQ^  Qjjjy  ]yQ  considered  firstly,  Injunctions  against 
rdbttOTT  trustees  generally,  whether  holding  upon  express,  im- 
plied or  constructive  trusts.  Specific  mention  is  also 
made  under  this  head  of  voluntary  settlements,  confi- 
dential communications,  trade-secrets,  and  Injunctions 
against  the  publication  of  letters,  lectures  or  other  un- 
pubUshed  matter  and  trusts  attaching  to  articles  in  the 
custody  of  agents;  secondly,  Injunctions  against  execu- 
tors ;  and,  lastly,  Injunctions  against  corporations,  in  which 
the  jurisdiction  rests  upon  trust,  will  be  considered. 
(i)  injunctioiM  Where  the  defendant  is  trustee  of  property  for  the 
plaintiff  and  invades  or  threatens  to  invade  the  plain- 
tiff's right  to,  or  enjoyment  of,  the  property,  the  Court 
may  grant  an  Injunction.*  The  prohibition  which  exist^s 
against  tho  gr:int  of  an  Injunction,  when  equally  efficacious 
relief  can  certainly  be  obtained  by  any  other  usual  mode  of 
proceeding,  does  not  apply  to  cases  of  breach  of  trust.*  The 
jiuisdiction  to  grant  an  Injunction  in  cases  of  trast  is  pecu- 
liar in  this,  that  such  jurisdiction,  whether    in    England^ 

»  High,   Tnj.^  s.    432.   See  further  •  Act  1  of  1877.  s.  64. 

M   to    the   righta     of   landlord   axKi  *  lb.,   b.  56,    cl.    (•)   See    Joyce's 

tenant^  Ch.  IX,  post,  Dipctrines,   45. 

•  Waziranx,  Babu  Lai,  I,   L.   R,,  •  Kerr,    Inj.,    618;    Joyce's    Doc- 

26  All.,  391  (1904)  trines,  45. 


against 
trustees. 
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or  this  country,'  rests  not  ^pon  the  irremediftble 
fiature  of  the  mischief,  but  upon  the  breach  of 
trust.  In  all  cases  of  breach  of  trust,  the  plaintiff  may 
have  au  Injunction  irrespective  of  the  question  of 
damage.'  In  cases  other  than  breach  of  trust,  it  must  be 
shown  either  that  there  is  no  standard  for  ascertaining 
the  damage,  or  that  pecuniary  compensation  is  not  an 
adequate  remedy,  or  cannot  be  got,  or  that  an  Injunction 
is  necessary  to  prevent  a  multiplicity  of  proceedings.^ 
When  obligations  arise  from  contract,  the  Court  is  to  be 
guided  by  the  rules  relating  to  Specific  Performance/ 
The  cases  in  which  contracts  may  be  specifically  enforced 
are  the  same  as  those  in  which  an  Injunction  may  be 
granted,  with  this  exception  that  in  cases  of  tort  the 
danger  of  multiplicity  of  proceedings  is  an  additional 
ground  for  injunctive  relief.*  Specific  performance  may 
be  decreed  when  the  act  agreed  to  be  done  is  in  the  per- 
formance, wholly  or  partly,  of  a  trust.*  The  word  *  trust' 
includes  every  species  of  express,  implied,  or  constnictive 
fiduciary  ownership.^  An  Injunction  may  be  granted  where 
the  defendant  is  trustee  of  the  property  for  the  plaintiff.'* 
The  word  'trustee'  includes  every  person  holding,  expressly, 
by  implication,   or  constructively  a  fiduciary  character.® 

1  Act  I  of  1877,  88.  54,  12.  is  a  trust  which  is  founded   on   an 

*  76.,  8.  54,  111.  (/).  unexpressed,     but    presumed    t.    e., 

*  lb.,  8.  54.  implied  intention  of  the  party  creat- 

*  lb,  ing  it.  [See  s.  3.  III.  (a).]  A  'con- 

j                              •  /6.,  88.   12,  54.  structive*    trust  is  »  trust  which  is 

i                              *  lb.,  8.  12,  cl.  (a)  [As  to  the  dis-  raised  by    construction    of    equity, 

tinction   between     specific     perform-  without  reference  to     any     intention 

i                          ance  strictly  ao  called  and  the  en>  of  the  parties,  either  rxpreaa  or  pre- 

toroem.ent  ol  trusts,  see  Fry*s  Spe-  sumed,  and    although    there    should 

cific  Performance,  §§    38.     40 ;    Nel-  be  no  such  intention  of  the  parties 

«on,  118.]  at    aU.    [See    s.    3,    Ills,    (6)— (*).J 

»  /fr.,   8.   3.     An   'express'   trust  is  Snell's  Equity,  v.  anU. 

a  trust  which  is  clearly  expressed  by  *  lb.,  s.  54,  cl.  (a). 

the  author  thereof  whether  verbaAly  '  lb.,  s.   3. 

•or   by    writing.     An    'implied'    trust 
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An  Injunction  may,  therefore,  be  granted  against  the 
breach  of  any  trust,  whether  that  trust  be  express  or 
tnplied  or  of  a  constructive  character  only.^  Private 
trusts,  that  is,  trusts  whose  object  or  purpose  is  not  of 
a  public  or  charitable  nature,  are  now,  in  the  territories 
to  which  the  Act  extends,'  regulated  by  the  Tndiau 
Trusts  Act,  1882,  the  third  section  of  which  defines  a 
'  breach  of  trust'  as  *a  breach  of  any  duty  imposed  on 
a  trustee,  as  such,  by  any  law  for  the  time  being  in 
force.'  Chapter  III  of  that  Act  sets  forth  the  duties 
and  Chapter  IV  treats  of  the  powers  of  trustees,  whilst 
the  Specific  Relief  Act  enacts^  that  contracts  made  by 
trustees  in  breach  of  the  former,  or  in  excess  of  the  latter, 
cannot  be  specifically  enforced  and,  therefore,  no  In- 
junction can  be  granted  to  prevent  the  breach  of  such 
a  contract.* 

The  issue  of  Injunctions  in  matters  of  trust  is  an  im- 
portant branch  of  equity  jurisdiction.  A  trustee  may 
not  use  the  powers  which  the  trust  confers  on  him  at  law. 
except  for  the  legitimate  purposes  of  the  trust.  If  he 
attempt  to  do  so,  the  Court  will  restrain  him  by  Injunc- 
tion from  making  a  wanton  exercise  of  his  legal  powers.* 
In  the  exercise  of  its  powers  to  enforce  the  proper  per- 
formance of  their  duties,  the  Court  may  enjoin  trustees 
from  proceeding  in  disregard  of  the  conditions  necessary 
to  the  proper  exercise  of  their  authority  or  from  an  im- 
proper use  of  such  authority.  The  rights  of  the  cestui 
que  trust  will  be  protected  by  restraining  the  trxistee 
from  doing  any  act  inimical  to  his  duty  as  such.  So 
an  Injunction  will  be  granted  when  necessary  to  prevent 
a  trustee  incumbering  the  trust-property  by  mortgage, 

>  See  Spelling's  Extraordinary  Re-  •  Act  I  of  1877,  «.  21,  el.  (e). 

lief,  §§  661-570.  ♦  lb.,  8.  6«,  d.  (/>. 

■  V.  ante,   p.  217.  *  Kerr.  Inj.,  518. 
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ooQveyance,  or  contract,  or  in  any  other  manner  whichi 
would  constitute  a  breach  of  the  trust.  Equity  will  not^ 
however,  confine  its  protecting  powers  to  the  party 
having  the  beneficial  interest,  but  will,  in  a  proper  case^ 
grant  an  Injunction  in  favour  of  the  trustee  to  restrain 
hi?  cestui  qxie  trttst^  or  co-trustee.*'*  It  is  a  principle  of  a 
Court  of  Equity  that  a  trustee  shall  not  be  permitted  to 
use  the  powers  which  the  trust  may  confer  upon  him  at 
law,  except  for  the  legitimate  purposes  of  the  trust ;  and 
the  Court  will  restrain  him  from  doing  so,  and  that 
although  the  plaintiff  may  have  a  remedy  at  law ;'  and 
while  time  affords  no  sanction  to  establish  breaches  of. 
tniet,  the  Court  will  restrain  the  commission  of  acts  in 
violation  thereof** 

So  it  has  been  the  invariable  practice  when  any  act 
involving  breach  of  trust  is  intended  to  be  done,  tjuuight 
not  in  its  consequences  irremediable,  to  restrain  such 
act.  So  if  i4,  a  trustee  for  B,  is  about  to  make  an  im* 
prudent  sale  of  a  small  part  of  the  trust-property,  B  may 
sue  for  an  Injunction  to  restrain  the  sale,  even  though 
compensation  in  money  would  have  afforded  him  ade- 
quate relief  ;^  and  if  il.  a  trustee,  threatens  a  breach  of 
trust,  his  co-trustees,  if  any,  should,  and  the  beneficial 
owners  may,  sue  for  an  Injunction  to  prevent  the  breach.* 
It  would  not  be  relevant  to  the  present  enquiry,  nof 
possible  without  a  review  of  the  general  law  relating  to 
trusts,  to  mention  all  the  instances  in  which  the  Courts 
have  interfered  or  may  interfere  in  matters  of  trust.. 
Illustrations  (b)  to  (*)  to  section  54  of  the  Specific  Relief 

1  SpelUng,  op,  at,  {  367.  I.  I^  R.,  20  Mad.,  403  (1807). 

•  Act     I     of  1877,  8.  M,  111.  (6) ;  *  Joyce's   Doctrines,  45. 

Kerr,  Inj.,  519^  •  Act   I    of  1877,    s.  64,     111.    (/). 

Joyce's     Doctrines,     46;     DalU  (See  Joyce's  Doctrinec,  46.) 

V.  SiruU,  1  Hare,  146;  Act  I  of  1877,  •  /&.,  111.  {b), 
B.  66,  cK     («');  Banga  Pai  v.  Baba, 
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Act  are  all  examples  of  tbe  class  o£  cases  where  an 
Injunction  is  sought  to  enforce  an  obligati<m  arising  out 
of  some  fiduciary  relation.^  Illustrations  {b)  and  (/)  have 
lieen  abready  cited.  In  Illustrations  (c)  and  (d),  the 
-directors  stand  in  a  fiduciary  relation  towards  the  share- 
Jiolders.  The  case  of  an  executor  dealt  with  by 
Illustration  (e)  approaches  that  of  a  trustee  and  is  here- 
-inafter  separately  dealt  with.  Illustration  {g)  referring 
to  voluntary  setttements  ' '  is  the  complement  to  section 
2-1,  clause  (d),  and  section  25,  clause  (c),  and  Illustration 
(rf).  These  show  that  neither  a  purchaser  with  notice  of 
a  prior  voluntary  settlement,  nor  a  vendor  Who  has 
made  a  prior  volnntary  settlement,  can  enforce  specific 
performance  of  the  contract ;  that  is,  in  each  case  the 
'  other  party  to  the  subsequent  contract  may  avail  himself 
of  the  fact  of  the  prior  voluntary  settlement  as  a  defence 
to  a  suit  for  specific  perfomance  of  the  contract.  Here, 
in  Illustration  (g),  we  have  the  case  put  of  one  interested 
under  a  prior  voluntary  settlement,  actively  interposing 
.  as  against  the  settlor,  to  restrain  a  subsequent  contract 
of  sale,  though  we  should  also  note  that  the  Injunction 
does  not  operate  here  indirectly  as  a  specific  performance 
of  the  settlement,  but  only  to  prevent  an  extraneous 
ftct  in  violation  of  it.  As  against  the  intending  purchaser, 
the  proper  course  is  to  give  him  notice  of  the  prior 
settlement.  It  is  only  a  settlement  of  which  there  might 
be  specific  performance  under  section  12,  clause  (a),  that 
is  entitled  to  the  indirect  protection  of  an  Injunction  as 
suggested  by  Illustration  (gr)."«  Illustrations  (k)  and  (t), 
which  are  similar  cases,  refer  to  the  equitable  jurisdic- 
tion to  correct  abuse  of  confidence  and  to  restrain  by 
Injunction  the  publication  of  confidential  communications, 
^ — — p 

1  Collett'8  Specific  Relief  Act,  290.  •  lb.,  296,  298. 
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papers  and  secret?.  In  all  cases  where  a  confidential- 
relati<>n8hip  can  be  shown  to  exist,  the  Court  fastens  an 
obligation  on  the  conscience  of  the  party  who  has 
derived  any  confidential  communication  through  that 
relationship,  and  wil!  enforce  it  agMnst  him  in  the  same 
manner  as  it  enforces  against  a  party,  to  whom  a  benefit 
is  given,  the  obligation  of  performing  a  promise  on  the 
faith  of  which  the  benefit  has  been  conferreil.'  Upon 
this  principle  persons  to  whom  such  confidential  com- 
munications have  been  made,  and  persons  into  whose^ 
possession,  or  to  whose  knowledge  documents  have  come 
in  the  course  of  their  employment,  whether  as  legal  or 
medical  advisers,  agents,  assistants,  clerks  and  the  like, 
will  be  restrained  by  Injunction  from  making  them  public 
I  or  communicating  their  contents  to  a  stranger  in  breach 

I  of  the  trust  and   confidence   reposed   in    them.^    In  the 

j  case  of    solicitors,  a  distinction  has  been  drawn  between 

cases    where  the  solicitor  voluntarily  makes  a  commu* 
I  nication  of    what    has    come    to  his    knowledge    in  the 

course  of  his  professional    employment,  and  cases  where 
he  is  required  to   disclose    what   he   knows   by    giving 
i  evidence  in  Court.     In  the  one  case  the  Court  will,*  and 

in  the  other  case  it  will   not  *    interfere   by   Injunction, 
the  propriety  of   his  being  examined  being  left  to  the 

i 

{                              1  MorisoH   V.    Moat.    9    Hh..    2o5.  »lon»\    communications,    see  the    In- 

»  Kerr,  Inj.,4S6;  Joyce's  Doetrine»,  <ti*n    Evidence   Act   (I   of   1872),   w». 

153,    224.     Tho   protection  does  not.  126—129.     Ameer     All     And    VVood- 

i                          ot   coarae,   extend  to  enses   where   a  roffe^H       Law     of     Evidence,      3id. 

fraadalenfc     transaction      has     come  Ed.     The     law    relating    to  profes- 

I                         to  the  knowledge  of  a  person  in  the  sional        commonications      between 

course     of     his     employment,     since  solicitor    and     client,     is    (with  the 

I                         *'an  employer  can  have  no  property  exception    of    the    substitution     of 

!                          in    iniqaitous    secrets."     Chrt»de   v.  ' illegal'     for  'criminal*     purpose    in 

Oufnim,  8  Jur.,  N.  8.,  4(K  h.   126)  the  same  in  India  as  in  Eng^ 

*  UwiM  V.  8fmtK  I  Mac.  *  G.,  417.  land.     Framji     Bkieaji     v.     Mahan- 

*  Beer   r.    Ward^  Jacobs,  77.     As  9ing   Dhanaing,   I.  L.    K.,   18  Bom.,, 
to  tha  privilege   relating   to  profes-  263  (1893). 


"318  INJUNCnONS  IN  THE  CASB  OF  OONTBACT. 

-consideration  of  the  Court  before  which  he  is  to  appear 
as  a  witness.  With  a  further  view  to  the  protection  ot 
^  client  from  the  disclosure  of  confidential  communica- 
tions, the  Court  will  not  permit  a  solicitor  who  has 
been  employed  by  one  party  to  a  suit  to  act  for  another 
party  to  the  same  suit,  either  in  that  suit  or  in  a  tran- 
saction which  flows  out  of  it  and  is  clearly  connected 
with  it  against  his  former  client.' 

Similarly  if  a  person  who  has  a  trade-secret  employs 

<»thers  under   a  contract  either  express  or  implied,   or 

under  a  duty,   express   or    implied,    those    others    may 

4>e    restrained     by     Injunctions     from     disclosing    the 

secret.* 

Analogous  cases  may  be  found  in  the  rules  regulating 
the  issue  of  Injunctions  against  the  publication  of  letters^ 
and  other  unpublished  matter.  The  receiver  of  a  letter 
Jias  the  right  to  the  possession  of  it,  but  he  has  no  right, 
subject  to  certain  recognised  qualifications,  to  publish 
it  without  the  consent  of  the  writer.  On  the  other  hand 
as  the  right  to  publish  belongs  to  the  writer,  the  receiv- 
er cannot  prevent  its  publication.  Should  the  receiver 
threaten  to  publish  the  letter,  he  may  be  restrained  by 
Injunction  from  so  doing,*  and  the  Court  may  order  the 
^'letter  to  be  destroyed.' 


1  LiUU     V.    Kiugswood     CoUierien  the  Court  interferes  to    protect  the 

-/vO.,    20  Ch.    D.,  733.      This   princi-  vendor's  right  of  property  and   not 

pie  does  not  extend  to  fiuesHons  aris*  because  letters  are  written  in  len- 
ding under  the  practice  of  retainer  of  fideuce:  Oee  t.  Pritehari^l  Swanst., 

counsel     Bayli«  v.  Orout,  2  M.  &  K.,  426 ;   but    see  also  Kerr,   Inj.,    -IdSt 

.^17.  See  generally  Kerr.  Inj.,  489,  491.  494 ;  Spelling,  op.  ciL,  §  567. 

•  Act  I  of   1877.   8.    54,    III.   («);  ♦  Act  I  of  1877,  s.  54,  III.  {y). 
Kerr,   Inj.,  491.    492 ;  Joyce's   Doc-  ft  lb.,  s.  55,  III.  (rf) ;  see  generally 
trines,    224,    225 ;   Spelling,  op.    cit.,  Kerr,    Inj.,     498—501.     The     appli- 

5AS ;  Merryiceatker  V.  Moore  {iS92)f  (;ation  for  an  Injunction  should   be 

,2  Ch.,  518.  made     without  delay   before   defen- 

*  It  has,  however,  been  said  that  dant  has  incurred  expense:    i6.,  oiKK 
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Similarly  the  publicatiou  of  lectures  may  be  restrained, 
when  such  publication  is  a  violation  of  trust  or  confi- 
dence.' In  the  case  of  other  unpublished  manuscripts, 
drawings  and  the  like,  the  author  and  composer  has  an 
absolute  property  in  his  work  before  publication.  He 
may  prevent  publication,  He  has  a  right  to  the  first 
publication,  and  whoever  deprives  him  of  that  privilege 
is  guilty  of  a  wrong  which  the  Court  will  endeavour  to 
restrain.  In  restraining  by  Injunction  the  publication 
of  a  manuscript  or  other  unpublished  matt-er,  the  Court 
exercises  an  original  and  independent  jurisdiction  not 
for  the  protection  of  a  merely  legal  right,  but  to  prevent 
what  in  equity  the  Court  considers  and  treats  as  a  wrong, 
whether  arising  from  a  violation  of  an  unquestionable 
right  or  from  a  breach  of  contract  or  confidence.^  The 
exclusive  right  of  the  author  or  composer  ceases  upon 
publication.  Aft^r  publication  the  right  exists  only  by 
Statute  under  the  name  of  copyright,  and  the  jurisdiction 
by  interlocutory  Injunction  against  the  violation  of 
copyright,  is  in  aid  of  the  legal  right,  and  is  founded 
upon  the  necessity  of  protecting  the  property  from 
irreparable  damage  pending  the  trial  of  the  right.* 

Equity  will,  when  there  is  a  duty  incumbent  upon 
one  occupying  an  ordinary  relation  as  that  of  agent,  to 
deliver  a  thing  in  spscie,  attach  a  trust  to  the  article  to 
compel  such  delivery,  and  enjoin  its  transfer  to  another 
person  than  its  owner.^ 

With  regard  to  the  parties  who  should  sue  for  an  In- 
junction in  cases  of  breach  of  trust,  either  the  benefi- 

Caifd    V.  Sime,      12    App.    Ca.,  •  See  post,  Ch.  XI. 

:J2«.  •  Spelling,  op.  ci7.,  §   ."563 ;  Somer- 

»  PriHde  Albert  v.  Strange,  1   Mac.  set   v.   Cookson,   3   P.    Wins.,     389 ; 

A  G.,   42.     See   as   to  this     Merry-  Arundel   v.    Phillips,    10    Vw.,   139; 

««o/*erv.  Jfoorc  (1892),   2  rh..   622;  Xutbrown     v.     Thornton,    10     Yes. 

and    generally  as  to  Injunctions  in  163;   Fills  v.  Read,  3  Ves.,  163. 
these  cases ;  Kerr,  Inj.,  493—498. 
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cial  owners  or  the  co-trustees  may  so  sue.*  Where  a 
person  has  a  common  interest  with  others  in  a  trust' fund 
or  trust-estate,  he  may  sue  on  behalf  of  himself  and  the 
others  for  the  protection  of  the  property  by  Injunction." 
With  regard  to  suits  against  companies  and  corporations 
see  §$  62  (ii),  63  (lii).  In  the  case  of  the  alleged  breach 
of  any  express  or  constructive  trusts  created  for  public, 
charitable  or  religious  purposes,  the  Advocate-General  or 
two  or  more  persons  having  an  interest  in  the  trust  with 
his  consent  may  sue  in  respect  of  such  breach  of  trust.' 
Though  the  protection  and  proper  administration  of  trusts 
is  a  matter  of  great  importance,  great  care  should  be 
exercised  in  the  granting  of  interlocutory  Injunctions 
against  trustees,  lest  by  tying  their  hands  the  trust-estete 
may  be  left  without  a  representative.  The  trustee  should 
not  be  divested  of  his  trust,  until  he  has  had  an  oppor- 
tunity of  answering,  except  in  a  case  of  pressing  necessity 
and  imminent  probability  of  great  danger  and  detriment 
from  delay.  The  charges  should  be  specific  and  the  writ 
will  not  be  awarded  in  the  first  instance  upon  mere 
general  charges  of  abuse  and  violation  of  trust/ 

No  suit  against  a  person  in  whom  property  has  become 
vested  in  trust  for  any  specific  purpose,  or  against  his 
legal  representatives  or  assigns  (not  being  assigns  for 
valuable  consideration)  for  the  purpose  of  following  in 
his  or  their  hands  such  property  is  barred  by  any  length 
of  time.*  But  a  suit  by  trustees  against  their  co-trustees 
praying  for  an  Injunction  to  restrain  the  defendatats  from 

1  Act   I   of  1877,    s.   64,    Dl.   (6);  private  endowment,      see       Btojo- 

Vaman  t.     Munidpaliiff     of    Shola-  mohun     Dom     v.     MurrokUi     lkt»8, 

pw,  I.  L.  R.,  22  Bmn.,  652  (1897);  I.K  R..  ^  CaI  ,  700  (1880). 
as  to  co-trustees,    see    Ranga  Pat  v.  *  Spelling *s  Extraordinary     ReDcf, 

Baba,  I.  L.  R..  20    Mad..  403  (1897).  $  658. 

•  Kerr,  Inj.,  619 :  see  Civ.  Pro.  •  Act  XV  of  1877  (imitation). 
Clkxle,  B.  30.  >•  10,   see  cases  cited  in  Mitra'a  Lirai 

•  Civ.   Pro.   Code,   s.    639.     As  to  t*tioii   Act,   3lxi  Ed..  589— 596w 
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excladiqg  them  from  management  is  not  within  the  oper- 
ation of  the  last  mentioned  section.' 
Much  of  the  former  jurisdiction  of  equity  to  control  ^")  .^°i"'^*^*^°'^» 

*  ^  1       ./  agaiiut    execu- 

by  Injunction  and  other  equitable  remedies  is  now  exer-  ^^re  and 

*  adminiatra- 

cisable  by  the  Court  of  Probate  Jurisdiction.  The  Pro-  tors. 
bate  Division  in  common  with  the  other  Divisions  of  the 
High  Court  in  England  has  power  to  grant  Injunctions, 
and  to  appoint  Receivers  under  and  by  virtue  of  the 
Judicature  Act.  And  though  other  Divisions  of  the 
Court  may  also  have  powers  in  respect  of  a  deceased^ a 
estate,  yet  appUcations  which  are  properly  made  in  the 
Probate  Division  will  not,  if  made  elsewhere,  be  encourag- 
ed.* In  this  country  in  which  the  same  Courts  exercise 
concurrently,  the  ordinary  Civil  and  Testamentary  and 
Intestate  Jurisdictions,  the  power  to  grant  Injunctions 
in  these  matters  is,  as  is  now  the  case  in  England,  based 
upon  Statute.  The  equitable  jurisdiction  to  interfere 
by  Injunction  is  referable  to  the  trust- relation  which,  not- 
withstanding the  increase  of  legislation  on  the  subject, 
executors  and  administrators  still  hold  to  all  parties 
interested  in  the  estates  entrusted  to  them.^  Persons 
entitled  to  relief  by  Injunction  against  executors  and 
administrators  are  those  directly  entitled  to  the  beneficial 
interest,  either  as  heirs  or  devisees,  in  the  estate  in  the 
actual  charge  of  executors  or  administrators,  or  persons 
less  directly  interested  as  being  creditors  of  the  deceased's 
estate.  The  Court  will  restrain  all  breaches  and  abuses 
of  trust  with  regard  to  the  disposition  of  the  assets.  So 
if  an  executor,  through  misconduct  or  insolvency,  is 
bringing  the  property  of  the  deceased  into  danger,  the 
Court  may  grant  an  Injunction    to    restrain    him    from 

1  Ranffa  Pai  t.  Baba,  I.  L.  R.,  20       §$571.    585;    \Villiain8  on  Executors 
Mad.,  398  (1897).  9th  Ed.,  pp.   187,  433,  1953. 

*  Spelling's     Extraordinary  Relief,  *  Spelling,  op.  dt,,  $  572. 

w,  I  21 
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getting  in  the  assets/  and  will  otherwise  interfere  for 
the  protection  of  the  estate.  The  Court  will  not  re- 
strain an  executor  from  parting  with  the  assets,  unless 
a  case  of  past  or  probable  misapplication  of  them  lias 
been  made  out.*  Creditors  will  not,  as  a  general  rule,  be 
entitled  to  an  Injunction  except  in  the  case  of  waste  or 
mismanagement  whereby  payment  of  the  indebtedness 
to  them  is  imperilled.  And  an  Injunction  is  properly 
granted  against  executors,  who  refuse  to  distribute  the 
^stAte  rateably  among  the  creditors  and  in  accordance 
with  the  terms  of  the  devise  and  are  threatening  to 
secure  certain  favoured  creditors  not  entitled  to  pre- 
ference.* There  is  nothing  to  prevent  several  creditors 
or  legatees  severally  instituting  actions  for  administra- 
tion ;  but,  as  a  general  rule,  a  stay  of  proceedings  will  be 
directed  when  a  decree  for  administration  has  been  made 
in  any  of  such  actions,  inasmuch  as  such  decree  is  for 
the  benefit  of  all  creditors  who  may  all  come  in  under  it 
tmd  receive  payment  of  their  debts  in  due  course  of  ad- 
ministration/ If  A  in  an  administration-suit,  to  which 
^  creditor  B  is  not  a  party,  obtains  a  decree  for  the 
administration  of  C^s  assets,  and  if  B  proceeds  against 
-C'*  estate  for  his  debt,  A  may  sue  for  an  Injunction  to 
restrain  B,^  The  jurisdiction  is  not  confined  to  those 
•entitled  to  the  beneficial  interest  in  the  trust  fund  in 
-charge    of    executors   and    administrators,    but   will    in 


I  Act  I  of  1877,  s.  54,  Fll.  (e)   Kerr.  I.  L.  R.,  15  Cal.,  202  (1888). 

Inj..  fiOS.  »  Act    1    of    1877,    s.    W,  III.    (q); 

•  Kerr,  Inj.,  509.  Lutch^emwul  8eU    v.    8,    M,  Komid- 

•  J^iam  V.  ^fam.72Ga.,  ie2(Amcr.);  money   Dosset,    1    Ind.   Jur.  N.    a.  9 
Depau     V.     Mosm,    3      Johne.,   Ch.,  (1866).      In  the  last  mentioned  case,  it 

349  (Amer.)  cited  in  Spelling,  op.  cit.,  waft  held  that  the  applijatioa  was  pro- 

P-  465.  perlv  entitled  in  the  original  proceed- 

<  Williams     on     Executon,     1802,  ing  in  vthioh  the  order  for  admini^tr*- 

1908;  Spelling  op.   cit.,   $  582;  Sot^ul  tion  had  been  made. 
-Chundtr  Uw  v.   RuMirk    f^U  MiUer, 
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proper  oases  be  administered  in  their  favour.  Belief  is 
as  freely  granted  in  favour  of,  as  against  executors  and 
administrators,  where  necessary  for  their  protection  in 
administering  the  estate.^  So  an  Injunction  has  been 
granted  before  probate  on  the  application  of  a  person 
appointed  executor  to  restrain  another  person  appointed 
co-executor  from  intermeddling  with  the  estate  and 
improperly  dealing  with  it  before  probate.'^ 

In  all  suits  concerning  property  vested  in  a  trustee, 
executor  or  administrator,  when  the  contention  is 
between  the  persons  beneficially  interested  in  such 
property  and  a  third  person,  the  trustee,  executor  or 
administrator,  shall  represent  the  persons  so  interested, 
and  it  shall  not  ordinarily  be  necessary  to  make  them 
parties  to  the  suit.  But  the  Court  may,  if  it  thinks  fit, 
order  them  or  any  of  them  to  be  made  such  parties.^ 
When  there  are  several  executors  or  administrators,  they 
shall  all  be  made  parties  to  a  suit  against  one  or  more  of 
them  :  Provided  that  executors  who  have  not  proved 
their  testator's  will,  and  executors  and  administrators 
beyond  the  local  Umits  of  the  jurisdiction  of  the  Court, 
need  not  be  made  parties.*  I^nless  the  Court  directs 
otherwise  the  husband  of  a  married  administratrix  or 
executrix,  shall  not  be  a  party  to  a  suit  by  or  against 
her.' 

The  jurisdiction  of  the  Court  to  interfere  by  Injunc-  (lU)  injuno- 
tion  against  the  acts  of  public  corporations  of  whatever  corponftiiAu 
nature  is  based  upon  the  relation  of  trust.    A  corporation, 
like  an  individual,  may  dispose  of  its  property,  and  the 
€ourt  will  not   interfere,    unless  a  trust  and  a  breach  of 

1  SpeUtng,  o^  cU„    573.  Aot  I  of  1877,  ■.  64,  UL  (y). 

•  In  the  ^0Ai  of  Moon,  13  P.  D..  •  av.  Ft.  Ood^  ■.  437. 

416;   8M  WniiaiM  oy.  cft.»  IM3  an  to  «  /&..  ■.  438. 

^he  ozeoalor't  right  to  aa  InjonotioD,  •  IK.  «.  439. 
«ee    Wmiaiw,   ofk  oiL,   1709  nod  c^ 
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that  trust  is  established.  If  corporate  property  be  affect- 
ed by  a  trust,  the  power  and  jurisdiction  of  the  Court  to 
enforce  and  execute  the  trust  attaches  equally  as  it  does 
upon  other  property.'  Public  functionaries  or  bodies 
incorporated  by  Statute  for  a  particular  ^purpose  or  the 
promotion  of  a  public  benefit,  may  not  exceed  the 
jurisdiction,  which  has  been  entnisted  to  them  by  the 
Legislature.  So  long  as  they  strictly  confine  themselves 
within  the  limits  of  their  jurisdiction,  and  proceed  in 
the  mode  which  the  Legislature  has  pointed  out,  the 
Court  will  not  interfere  to  see  whether  any  regulation  or 
alteration,  wliich  they  make,  is  good  or  bad  ;  but  if,  under 
pretence  of  an  authority  which  the  law  does  give  them  to 
a  certain  extent,  they  go  beyond  the  line  of  their  authority 
and  assume  to  themselves  a  power  which  the  law  does 
not  give  them,  the  Court  no  longer  considers  them  as 
acting  under  the  authority  of  their  commission,  but  treats 
them  as  persons  acting  without  legal  authority.^ 

Where  a  public  body  has  received  by  statute  a  discre- 
tionary power  and  is  laid  under  an  obligation  to  do  a 
particular  thing,  such  as  to  levy  and  collect  a  rate,  an  In- 
j  unction  cannot  be  granted  by  a  Court  so  as  to  deprive 
such  public  body  of  the  power  of  exercising  its  discre- 
tion or  to  prohibit  it  from  discharging  the  obligation.^ 
In  the  case  of  corporations  for  charitable  purposes  such 
as  hospitals,  free  schools  and  the  like,  the  Court  has  no 
jurisdiction  to  mterfere  with  the  visitorial  power  unless 
it  finds  a  breach  of  trust ;  but  where  there  is  a  breach  of 

1  Kwr,  Inj.,   666 ;   High,  Inj.,  Chq.  249,    254 ;  9  Sitn.,  66 ;  Joyoo's    Prin- 

XXI,    XXI 1      SpolUng'8     Extraordi-  ciplw.     24,     25 ;  Keir,  laj.,  668 ;  see 

nary  Relie^  ()li.  XVI.    See  also  Cluck  High,  Inj.,  §  1306,  ei  seq,,  m  tc  Injimr- 

and    Becker*?    TRcmvora  of   Corpora-  tioa«  against  public  offioers. 

tion  ,  2nd  Ed.    and  Joyce's  Inj.,  p.  *  The  Municipal  Co^^misgioners  for 

718    (Corporations    and  Quasi-Corpo-  the  Town  of  Mai/tna  t;  Brtmwn,  I.  L. 

rations).  R.,  .3  Mad.,  201  U881).    See  Joyoe's 

•  Frewin   v.   Lema,  4   My.    &   Cr.,  Inj.,  730. 
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tniit  the  Court  will  interfere  to  see  the  tmsts  properly 
performed  notwithstanding  that  there  may  be  a  9»Qeul 
or  special  visitor.^  A  municipal  corporation  is  con- 
aidered  to  hold  a  similar  relation  to  the  citiaens  and  taz- 
paye»  witiiin  its  boundaries  as  that  held  by  a  pri¥ate 
corporation  to  its  members ;  that  is,  it  occupies  the 
relation  of  a  trustee.  As  agents  and  trustees,  those  for 
the  time  occupying  municipal  offices  may  be  called  to 
aoeoont  in  equity  by  various  actions  and  reatiained  by 
Injunction  from  all  breaches  of  trust  and  abuses  of 
power/*^  In  the  case  cited  below^  the  Court  observed  as 
follows  :—*' There  can,  I  think,  be  no  doubt  that  if  the 
Port  Trusteee  or  any  other  corporation  or  public 
•company  in  Bombay  were  to  do  or  attempt  to  do  any 
act  in  excess  of  their  powers,  as  contained  in  the  Charter 
•or  Legislative  Act  from  which  they  derive  their  being, 
and  such  acts  would  be  injurious  to  the  rights  of  property 
of  an  individual,  such  individual  would,  on  general 
principles,  have  a  right  to  the  protection  of  this  Court  by 
Injunction  or  other  appropriate  relief."  So  a  suit  will  lie 
at  the  instance  of  individual  tax-payers  for  an  Injunction 
restraining   a  municipality  from  misapplying  its  funds,^ 


1  Kerr,   Inj.,   572   as  to  maaicipal  palities    as    trustees.     See   Vaman    ▼. 

corporations     see     ft6.,    667,    Joyce's  Municipality  of  Shoiapur^   1.    U   R., 

loj.,  718  and  po^i  spiritoal  or  eccle-  22    Bom.,    652    (1897).     A  mnnioipal 

-siastioal  oorporatioos.  Ken-,  Inj.,  573  ;  corporation  is  bound  by  tbe  acts  of 

quasi  corporations  aggregate,  Joy«>e'«  its   officers.      Tuthram  v.  Carpanium 

Mncip]f«,     299;     qoAv    corporations  o',  Calcutta,  7  C.  W.  N.,  329  ^1903). 

sole;   Joyce's     Inj.,    753;  and  as  to  «  Shepherd  v.    The   Trustees  of  the 

elvbe,  societies  and  castes.  Port  of  Bombay,  I.  L.  R.,  1   Bom.,  132, 

*  Spelling*.*!    Extraordinary     Relief,  142  cited  with  approval  in  Vaman  v. 

I  676;  Bigh,   Inj.,  {  1236.     See  New  MunidpalUy   of   ShoUipw,  I.  L.    R., 

iondtMi  T.  Bruimud,  22  Conn.,   552-6  22    Bom.     651    (1897). 

<Ainer.),    cited    in    Joyce's  Inj.,    731.  *  Vaman,    v.    Municipality  of   Sho- 

Munitipal   Acts    frequently    expre8«»ly  lapur^  I.  L.  R.,  22  Bom.,  646(1897); 

declare  that   municipal   fundc   are  to  as  to  the  minapplication  of  cciporate 

he  bOd  and   applied  by  the   muaici-  funds,  see  Kerr,  Inj.,  669—571. 
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as   also   to  restrain  by  Injanction  a  munioipality   from 
levying  an  illegal  tax.^ 

But  an  injunction  will  not  be  granted  when  equally 
efficacious  relief  can  be  otherwise  obtained.  So  in  the 
undermentioned  case'^  the  Surat  City  Municipality  served, 
under  section  82  clause  (3),  of  the  Bombay  District 
Municipal  Act  (III  of  1901),  a  notice  of  demand  upon 
the  plaintiff  for  house-tax  due  by  him.  The  plainti£E 
instead  of  proceeding  under  section  86  of  the  Act  institu- 
ted a  suit  in  the  Civil  Court  for  an  Injunction  to  restrain 
the  Municipality  from  recovering  the  house-tax  from 
him.  The  lower  Courts  rejected  the  claim  on  the  ground 
that,  as  the  plaintiff  had  omitted  to  appeal  to  a  Magis* 
trate  under  section  86  of  the  Act,  his  suit  was  prema* 
ture.  Held,  that  section  86  was  permissive  merely,  and 
that  it  did  not  make  it  incumbent  in  every  case  upon  a 
party  complaining  of  an  illegal  levy  of  a  tax  by  a 
Municipality  to  appeal  against  the  action  of  the  Muni- 
cipality to  a  Magistrate  before  suing  in  a  Civil  Court. 
But  hddf  also  (confirming  the  decree),  that  the  Injunc- 
tion prayed  for  in  this  case  could  not  be  granted.  By 
section  56  of  the  Specific  Relief  Act  an  Injunction 
cannot  he  granted,  where  efficacious  relief  can  be  obtained 
by  any  other    usual  mode  of   proceeding.     Section  86  of 

1  The  Sural  CUy  Municipality  v.  levy  taxe«  and  does.  It  U,  howerer, 
Ochhatxuram  Jamnadas,  T.  I..  H.,  21  submitted  that  Injunotion  is  the  pro- 
Rom.,  630,  0.^  (1896);  in  this  ca«e  {xm-  remedy  to  prerent  the  ooUeetion 
the  injunction  which  had  been  grante<l  of  an  illegal  t*x  {see  Spelling's  Extra* 
by  the  first  Court  was  dissolvwi  and  oitlinary  Relief,  §  644,  and  Ch.  XV 
the  suit  dismissed  upon  the  ground  pa9f>im,  where  the  subject  of  Injnne- 
only  that  the  tax  wm  legally  im]>o«ed.  tions  pertaining  to  taxation  is  fully 
In  the  earlier  case  of  Horma^ji  Karst/-  dealt  with)— at  any  rate  where  there 
;i  V.  W,  0.  Pedfi^r,  12  Bom.  H.  C.  R..  are  special  circumstanoos  attending 
199  (1876),  the  Court  appears  to  have  tlte  threatened  injury  to  distinguidi 
doubted  whether  the  Court  ought  to  it  from  a  mere  trespan.  High. 
interfere   by  way  of  Injunction  with  In]..   §  486. 

the  exeroise  of   i  right  or  lUeged  right  »  Chvnilal    r.    Surat    Oitg    if«fM» 

of   officers    of   a    municipal    body    to  cipah'hf.  f.  I*.  P.,  27  Bom.,  40S  (1008K 
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Bombay  Act  (III  of  1901)  gave  a  remedy  to  the  plaintiff 
but  instead  of  resorting  to  it  he  filed  this  suit  for 
Injunction.  It  was  discretionary  for  a  Court  to  grant  an* 
Injunction  and  that  discretion  mu«t  be  exercised  judicially 
with  extreme  caution  and  only  in  very  clear  cases.  This 
was  not  a  case  of  that  kind. 

A  contract  made  by,  or  on  behalf  of,  a  corporation, 
or  public  company  created  for  special  purposes  which  is- 
in  excess  of  its  powers  cannot  be  specifically  enforced, 
and  therefore  no  Injunction  can  be  issued  in  respect  of 
the  breach  of   such  a  contract.^ 

With  regard  to  the  parties  in  an  action  against  a 
corporation,  the  EngUsh  rule  is  that,  if  there  is  a  trust 
for  public  purposes,  or  the  act  complained  of  affects  the 
revenues  of  the  corporation,  the  suit  should  be  instituted 
by  the  Attorney-General  at  the  instance  of  a  relator  or, 
if  he  declines  to  interfere,  a  certain  number  may  file  a 
bill  on  behalf  of  themselves  and  others  making  tlie 
Attorney-General  defendant.  If  the  trust  be  of  a  private 
nature  the  Attorney-General  should  not  be  a  party.^ 
In  the  case  of  public  charities  the  Code  of  Civil 
Procedure  provides  for  a  suit  at  the  instance  of  the 
Advocate-General  or  two  or  more  persons  interested  in 
the  trust,  who  have  obtained  his  consent.'*  In  other 
cases,  where  there  are  numerous  parties,  one  party  may 
sue  or  defend  on  behalf  of  all  in  the  same  interest.*  It 
has  further  been  held  that  as  an  individual  share-holder 
or  policy-holder  may  sue  a  company  in  the  funds  of 
which  he  is  interested,  an  individual  rate-payer,  though 
his  personal  interest  may  be  small  but  not  less  real, 
may  sue  a  mimicipal  corporation  to  the  funds  of  which 
he  contributes  and  in  the  proper  appUcation  of  which  he 

J  Act  I  of  1877.  8.  21.  d.  (/).  ■  Civ.  Pr.  Code.  ».  539. 

»  Korr,  Inj..  667.  *  lb„  9.  80. 
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is  necessarily  intereeled.*  An  Imjiuicticn  (fooctad  to  • 
cOTporation  or  public  company  ia  binding  not  only  oa 
the  corporation  or  company  itself^  but  also  on  all 
members  and  officers  of  the  corporation  whose  peoMal 
action  it  seeks  to  restrain.' 

It  has  been  held  that  delay  in  making  an  application 
to  restrain  a  corp<«ation  from  applying  the  corporate 
fonds  to  other  purposes  than  the  proper  purposes  of  the 
Act  is  not  materid.* 


I  Vaw»n  ▼.  Municipalitjf  o>  Skoia' 
pur,  L  L.  R.,  22  Bom.,  646  (1807)^ 
in  wfairh  tbe  plauitif!*8  mit  wm  held 
not  to  fall  within  the  prohifaitioo  of 
cHwm  (A)  ol  8.  96  of  the  Specifij  Re- 


lief Aei. 

•  »▼.  FT.  Code,  ■.  4ia 

•  Atimmtf^Qttmal    t.  JWHiitf,  11 
Ha..  228  ;  AUomef-Gtrntml  f.Mm^ar, 


CHAPTER  VII. 
Injunctions  in  casks  of  Tort. 

4  63.     Tovts,  (b)  Injunction. 

4  64.    Who  bat   strs  avd  bb  strBD      §  66.    PRiircinjEs  upok   wmxm   aiv 

IK  BBSPBCT  OF  T0BT8.  lit  J  UNCTION    WILL    BB     ORA2n>- 

-I  66    Rbmdus  in  CA8B  OP  Tort  :  ed  in  casks  of  Tobt. 

(a)  Damage*. 

J  63.  So  far,  the  meaning  of  an  Injunction  as  a  form  Torta. 
of  relief,  the  principles  upon  which,  and  the  practice 
according  to  which,  it  will  be  granted,  together  with  the 
issue  of  Injunctions  in  the  case  of  judicial  proceedings, 
•contract,  transfer  of  property  and  trust,  have  been  dealt 
with.  There  now  remains  for  consideration  only  the 
question  of  the  grant  of  this  relief  in  cases  of  tort.  It 
IS  not  proposed,  and  it  would  indeed  be  beyond  the  scope 
of  this  work,  to  deal  in  detail  with  the  substantive  law 
of  torts  or  (which  would  in  effect  amount  to  the  same 
thing)  to  enumerate  every  particular  instance  in  which 
an  Injunction  has  been,  or  may  be,  granted  in  respect  of 
the  threatened  commission  of  a  tort.  In  India  the 
general  principles  governing  the  grant  of  this  form  of  re- 
lief whether  arising  in  contract  or  tort  have  been  codified 
by  the  Specific  Relief  Act.  Whilst  a  correct  apprehen- 
sion of  these  principles  is  of  the  first  importance,  the 
4»ses  to  be  ^ound  in  the  books  under  the  various  heads 
of  tort  are  for  the  most  part  mere  applications  of  those 
principles  to  the  various  circusmtances  which  are  the 
subject-matter  of  the  general  law  of  torts.  The  Chap- 
ters of  this  work,  therefore,  treating  of   Injunctions    in 
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cases  of  contract  and  tort  do  not  purport  to  deal  with 
all  the  instances  in  which  an  Injunction  has  been,  or  may 
be,  granted  against  a  threatened  breach  of  contract  or 
commission  of  tort.  Such  a  treatment  of  the  subject- 
matter  would  in  fact,  involve  a  complete  discussion  both 
of  the  law  of  contract  and  tort  together  with  a  mere  re- 
petition of  the  feet  that  injunctive  relief  is  available 
wherever  there  is  a  threatened  breach  of  an  obligation 
imposed  by  that  law.  All  that  is  really  necessary  is  to 
ascertain  first,  whether  under  the  substantive  law  re- 
lating to  contract  and  tort  there  is  an  obligation,  the 
breach  of  which  is  threatened :  secondly,  whether  the 
general  principles  regulating  the  grant  of  Injunctive  fe- 
lief  permit  of  such  remedy  under  the  particular  circum- 
stances of  the  case.  Such  instances  as  are  given  of  cases 
in  which  an  Injunction  has  been,  or  may  be,  issued  are 
so  given  as  illustrations  merely  of  the  practical  working 
of  those  general  principles  which  are  the  real  subject- 
matter  of  this  work. 

There  is  no  codified  substantive  law  of  torts  in  India.' 
Such  law  must,  therefore,  sought  for  in  the  English, 
and  Indian  case  law  and  text-books.' 

The  position  of  the  law  of  torts  in  the  field  of  juris- 
prudence has  been  described  as  follows : — ^The  members 
of    a    political    society    necessarily    impinge  upon     the 


1  In     1886    Sir     Frederick   Pollock  2nd  ed.  (1896) ;  Ball's  Loading  Caacs 

completed  a  draft  of  a  Civil  Wrongs  on  tho  Law  of  Torts ;  Innes*  Principles 

Bill  for  the  Goverament  of  India  which  of  the  Taw  of  Torts  (1801 );  UnderhiU'e 

in    certain    places    departn    from  the  Lawof  Tortji,6th  ed.  (1804)  ;Bigelow's 

Existing  English  law  and  which  will  Elements  of  the  T^w  of  Torts  ;  Alex* 

be  fonnd  at  p.  536  of  his  foarth  edition  ander's   Indian  Case-law     on  Torts, 

of    the    Law    of   Torts.    The    draft  3rd  ed.    (1801) ;  CoUett's  Manual  of 

however,   wa«   not    proceeded    with.  the    Law  of  Torts,    7th  ed.    (1805); 

*  See  as  to  the  general  I^w  of  Text -books  dealing  with  speciBc  bran- 
Torts,  Pollock  on  Torts,  4th  ed.  (1805);  ^'hcs  of  the  law  of  torts  are  mentioDed 
Clerk   and    LindselPs   Law   of   Tort^,  in  succeeding  pases. 
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free  action  of  each  other.  The  law  determines  what 
amount  of  freedom  of  action  each  member  may  exercise. 
*  The  rights  of  each  within  the  limits  so  determined  to 
the  unfettered  enjoyment  of  the  benefits  of  social  life, 
so  far  as  they  are  enforceable  by  the  State,  are  called  hisr 
legal  rights,  and  every  other  person  in  the  community  is 
under  a  legal  duty  to  respect  those  rights  by  so  order- 
ing his  conduct  as  to  abstain  from  causing  a  violation  of 
them.  Every  legal  duty  towards  a  person  pre-supposes 
in  him  a  privilege  to  invoke  the  law  (I)  to  protect  him^ 
against  any  breach  of  the  legal  duty ;  or  if  the  legal 
duty  be  violated,  (2)  to  cause  restitution  to  be  made  or 
compensation  to  be  given  to  him. 

A  tort  or  injury  is  a  violation  of  present  right.  The 
right  involved  in  a  tort  is  distinguished  from  that  in  a  con- 
tract by  its  being  in  ac1;ual  enjoyment  at  the  time  of  the- 
commission  of  the  tort,  while  that  of  a  contract  is  the 
right  to  the  fulfilment  of  a  promise  made  by  some  person. 
Further,  contractual  rights  are  rights  against  determi- 
nate or  known  persons,  while  those  with  which  torts  are 
concerned  are  styled  rights  as  against  indeterminate  per- 
sons, because  it  cannot  be  known  beforehand  who  will 
violate  them.  It  is  a  right  in  rem,  whilst  rights,  aris- 
ing out  of  contract,  transfer  of  property  or  trust  dealt 
with  in  Chapter  VI,  are  rights  in  personam  or  rights  of 
that  nature. 

Both  rights  may  be  violated,  but  in  the  case  of  a  con- 
tract the  violation  is  and  must  be  by  the  other  party  to 
the  contract,  while  in  the  case  of  a  tort  it  may  be  by  any 
member  of  the  community  or  class  of  the  community. 
The  law  of  torts  forms  a  portion  of  private  law  which  is 
concerned  with  questions  as  between  man  and  man  as 
distinguished  from  public  law  which  is  concerned  with 
questions  (1)  between  individuals  and  the  community  as 
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in  erimiiuJ  law,  or  (2)  between  the  oomnmnity  and  another 
community  as  in  public  international  law.  Law  again, 
whether  pabSc  or  private,  conaiatB  of  two  porttonB,  one  ' 
of  which,  called  substantiye  law,  deab  with  rights 
and  the  other  called  adjectiye  law,  with  the  methods  by 
which  substantive  law  is  administered.^  Injunctions  have 
only  a  place  in  private  law.  The  law  of  torts  forms  a 
part  of  the  substantive  portion  of  private  law.  The  law 
relating  to  Injunctions  forms  a  part  of  the  adjective  por- 
tion of  private  law  or  the  law  of  procedure. 

A  tort  has  been  theoretically  defined  to  be  the  unau- 
thorized prejudicial  interference  of  some  person  by  act 
or  omission  with  a  right  in  rem  of  another  person ;  and 
the  conduct  which  brings  about  the  prejudicial  interfer- 
ence is  said  to  be  tortious.^  Considered  more  practically 
and  from  tbe  point  of  view  of  Eftglish  jurisprudence,  a 
tort  is  an  act  or  omission  giving  rise,  in  virtue  <^  the 
common  law  jurisdiction  of  the  Courts,  to  a  civil  reme- 
dy, which  is  not  an  action  of  contract.^  It  is  commonly 
said  to  be  an  actionable  wrong  independent  of  contract. 

Torts  may  constitute :  (I)  peraonai  wrongs,  viz.,  (a) 
Wrongs  affecting  the  safety  and  freedom  of  the  person, 
such  as  assault,  false  imprisonment  and  the  like ;  (6) 
wrongs  affecting  personal  relations  in  the  family,  such 
as  seduction,  enticing  away  of  servants  ;  (e)  wrongs  affect- 
ing reputation,  such  as  slander  and  libel ;  (d)  wrongs 
affecting  estate  generally,  such  as  deceit,  .slander  of  title, 
malicious  prosecution.  (2)  Wrongs  to  property.,  viis.,  (a) 
trespass,  (b)  waste,  (o)  interference  with  rights  ana- 
logous to  property,  such  as  private  franchise,  patents, 
copyrights.    (3)    Wrongs   to  persons,  estate  and  property 


1  Innes*   Principles  of     the    Law  3  Pollock    on  Tort,  p.  4  ;  see  also 

Torta    (1691),    pp.    1—5.  the  fuMer  definition  given  in  Under 

*  lb,,  p.  6.  hilVfl  Law  of  Torts,  6th  ed.,  p.  5. 
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generally,  such  as  (a)  nuisance,  (6)  negligence,  (c)  breach  of 
absolute  duties  specially  attached  to  the  occupation  of  fixed 
property,  to  the  ownership  and  custody  of  dangerous 
things,  and  to  the  exercise  of  certain  public  callings.^ 

§  64.  Generally  speaking,  every  person  who  has  Jndberoedln 
been  injured  by  the  commission  of  a  tort  may  maintain  re^pec*  oi 
an  action  therefor.^  An  Injunction,  however,  cannot  be 
granted,  where  the  applicant  has  no  personal  interest  in 
the  matter.^  The  question,  whether  a  right  of  action  for 
a  tort  is  assignable  so  as  to  entitle  an  assignee  to  sue 
in  his  own  name,  is  one  which  apparently  has  never  been 
decided,  though  presumably,  when  the  question  anses^ 
it  will  be  held  that  the  general  rule  is  that  it  cannot  be 
so  assigned.*  As  to  the  effect  produced  on  liability  for  a 
wrong  by  the  death  either  of  the  persons  wronged  or 
the  wrong-doer,  the  general  rule  expressed  in  the  form 
of  the  maxim  ^^cuim  personalis  moritur  cum  persona'' 
is  that  the  right  to  sue  and  the  liability  to  be  sued  for 
torts,  ceases  with  the  life  of  either  party.'  But  the 
rule  does  not  apply  where  the  tort  consists  of:  (1)  The 
appropriation  by  the  defendant  of  specific  property  or  its 
proceeds  or  value  belonging  to  the  plaintiff  f  (2)  an  in- 
jury committed  by  the  deceased  within  one  year  before 
his  death  ;'  (3)  or  an  injury  which  has  occasioned  pecuniary 


1   Pollock    on   Torts,  p.    7  :  to  the  *  Clerk    and  I  indselU  op.  cit.,   46, 

elas8ification  there  given  the   tort  of  49. 

waste  is  added.    •  *  L'mlerhill.  op.  cit.,  129  ;  Pollock, 

•  There  are  some  exception**  so  an  op.  cif.,  55       Clerk  and   Lindsell,  op. 
alien    enemy  can    only    sue  with  the  n't.,  4i. 

permisnon   of    the   Oovemor-Ocneral.  *  PhiJhps  v.  Homfra:}^  ?4  Ch.  D., 

av.  Pr.  Code,  s.  430,  and  a  Corpora-  430 ;   Pollock,  op.  Hi.,    66,  66  ;  Clerk, 

Hon    cannot    sue    for  a    tort  merely  and  LindH<>ll.  op.  ciL,  45,  46. 

affecting    it>9    reputation.     Mayor    of  "^  Act  XII  of  1855  ;  Ookul  Chandra 

Maneheat^r  v.  WUImtim,  1891,  1  Q.  B.,  v.     Risik    Btgum,    Mar.,   244,  which 

94,   see    Underhill.  op.  cit.,  61,  Clerk  ruling  ns  regnrdn  an  action  for  defama- 

and  Lindtell,  op.  cit.,  34.  tion  in   not   now   law  :  see  Act  X  of 

•  \cfc  T  of  1877,  8.  66,  cl.  {k).  18«5.  s.  268  ;  Act  V  of  1881,  s.  89. 
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Hoss  to  the  estate  of  a  deceased  committed  within  the 
same  time ;'  (4)  an  injury  causing  the  death  of  the 
-deceased,  if  he  or  she  leaves  a  wife,  husband,  parent  or 
child.''  Subsequently,  to  the  passing  of  the  last  men- 
tioned Act,'  it  was  enacted  by  the  Succession  Act  and 
the  Probate  and  Administration  Act*  that  all  demands 
and  rights  to  prosecute  or  defend  a  proceeding,  existing 
in  favour  of  or  against  a  person  at  the  time  of  his 
decease,  survive  to  and  against  his  executors  or  admi- 
nistrators ;  except  causes  of  action  for  defamation,  assault, 
or  other  personal  injuries  not  causing  the  death  of  the 
party,  and  except  also  where,  after  the  death  of  the 
party,  the  relief  sought  could  not  be  enjoyed,  or 
granting  it  would  be  nugatory.* 

As  to  the  persons  who  may  be  sued,  generally  speak- 
ing, every  person  who  commits  a  tort  not  arising  out  of 
the  performance  of  a  contract  is  liable  to  be  sued.*  No 
person  can  be  sued  for  a  tort  arising  out  of  the  perform- 
ance of  a  contract,  who  would  be  incapable  of  entering 
into  that  contract.^  The  Sovereign,  however,  cannot 
be  sued ;  but   this  exemption   is  personal  and  doe^  not 

1  Id.;  Haridaa  Ramdat  v.  Eamdat  (1898),  159. 

Maihvradaa,  I.  L.  R.,  13  Bom.    677  *  The  suggested  exoeption  of  torts 

.  (1889).  depending  upon  fraud  or  malice  oom- 

*  Act  XIII  of  1856;  see  Alexander,  mitted  by  persons  mentally  incapable 
op.    cH.,    273 — 278»  and  cases    there  of  such  (Underbill,  op,  di.,  52  Clerk 

V cited.  and  Lindsell,  3?,  39)  is  no  real  excep- 

>  Act  X  of  1865,  8.  268.  tion  (Pollock,  op.  eit,  48.)  A  corpora- 

*  Act  V  of  1881,  s.  89.  tion  is  liable  to  be  sued,  for  a  tort  of 

*  See    as    to    the    effect  of    death,  tho  thing  done  or  committed  is  within 
marriage  or  insdyency  of    parties  on  the  purpose  for  which  the  corporation 

.pending  snit^,  Oiy.  Pr.  Code,  Ch.  XXI;  exists,  if  not,  the  perwn  anthoriaing 

.at    to    the    effect  of    insolvency,  see  or  committing  the  tort  can  alone  be 

UnderhiU,  op.    dL,    131  ;    Clerk  and  sued.    Underbill,  52,  65,  Pollock,  33  ; 

•Undsell,  36,37;  Qt.  Pr.  Code,  s.  370.  Clerk   and  Undseli,   49-62. 

A  cause  of  action  arising  out  of  a  sta-  *  Jennings  y.  Uundall,  8  T.  R.,  335; 

totory  doty  to  the  deoeased  surriyes  Bnrnard  y.  Haggis,  14  C.  B.,  N.  8., 

to  his  eif«ttton  ;  Peebks   y.    Oswald'  46  ;  UnderhiU,  65  ;  Pollock,  49. 
.  twittie  Urban  Diairiet  Council,  2  Q.  B., 
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extend  to  public  oflBcers  of  State  acting  on  behalf  of  the 
Crown.  The  agent  is  responsible  even  though  the  act 
be  directly  ordered  by  the  Crown.  Nor  can  foreign 
sovereigns  or  ambassadors  of  foreign  powers  be  sued.* 
An  Injunction  cannot  be  granted  to  interfere  with  the 
public  duties  of  any  department  of  the  Government  of 
India  or  the  Local  Government,  or  with  the  sovereign 
acts  of  a  Foreign  Government.*  When  a  suit  was  brought 
against  the  Secretary  of  State  for  India  and  others  to 
restrain  the  defendants  by  Injunction  from  taking  pos- 
sessions of  the  plaintiff's  property  under  colour  of  a  certain 
award  made  by  the  Special  Collector  and  of  the  provi- 
sion of  the  City  of  Bombay  Improvement  Act  (IV  of 
1898)  it  was  held  that  in  that  suit  and  in  the  circumstances 
of  that  case  no  Injunction  could  be  claimed  against  the 
Secretary  of  State  and  that  having  regard  to  s.  424 
of  the  Civil  Procedure  Code  the  suit  was  not  main- 
tainable against  him  in  the  absence  of  notice.*''  When 
several  persons  join  in  committing  a  tort,  the  general 
rule  is  that  each  is  responsible  for  the  injury  sustained 
by  their  common  act,  the  liability  of  the  wrong-doer 
being,  as  a  general  rule,  joint  and  several.'*  Whoever 
eommits  a  wrong  is  liable  for  it  himself.  It  is  no  excuse 
that  he  was  acting  as  an  agent  or  servant  on  behalf  and 
for  the  benefit  of  another.  But  that  other  may  well  be 
also  liable ;  and  in  many  cases  a  person  is  held  answer- 
able for  wrongs    not  committed  by   himself,*    as   when 

1  aerk     find     Liiid^elU  34  ;  Bogera  Raja,  3  H.  L.  K.,  P.  C.  44  (1S69) ;  but 

T.  Rajmdro  DuU,  8  M.  1.  A.»  130,  131  see  Kruhna  Mohun  Byaaek  v.  Kunp* 

(I860).  Bfhafi  Byaack,  9  C.  L.  R.,  1  (1881). 

«  :\ct  1  of  1877,  ^.  69,  ol.  {i).]  »  Pollock.    67.      So     the    circum- 

8  Bari   ▼.    Seerdary    of    SUUe  for  stanee  that  the  defendant  was  acting 

Tn^ia^  1.   L.   R.,   27  Bom.,   424,  450  under  orders  is  no  answer  to  a  clHiin 

-(1903).  for    an   Injunction;    CoHlard  v.    Mar- 

«  Clerk    and  Undsell,  63  ;  Alexnn-  s^att  (1892),  1  Ch.,  675. 
der,  op,  ctV..  55.  Oaneth  Singh  v.  Ram 
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Remedies  in 
case  of  tort. 


the  wrong  is  committed  by  Agents,  servants  or  oontrao- 
tors.^ 

§  65.  The  remedies,  available  in  the  case  of  tort 
committed  or  threatened,  are  compensation  for  the  in- 
jury by  the  grant  of  damages,  and  Injunctions  to  prevent 
the  commission  or  continuance  of  the  tort, 
(a)  Damages*.  As  in  cases  of  breach  of  contract,  the  ordinary  remedy 
in  case  of  tort  lies  in  damages.  There  is  no  fixed  rule 
for  estimating  damages  in  cases  of  injury  to  the  person. 

The  damages  in  respect  of  injuries  to  property  are  to 
be  estimated  upon  the  basis  of  being  compensatory  for 
the  deterioration  in  value  caused  by  the  wrongful  act, 
and  for  all  natural  and  necessary  expenses  incurred  by 
reason  of  such  act.  Where  any  special  damages  have 
naturally  and  in  sequence  resulted  from  the  tort,  they 
may  be  recovered  but  not  otherwise,  and  the  damages 
awarded  must  inclu  le  prospective  damages  or  the  pro- 
bable future  injury  resulting  to  the  plaintiff  from  the 
tort.  The  Court  may  consider  circimistances  of  aggra- 
vation and  mitigation.  Damages  in  actions  of  tort 
founded  upon  contract  must  be  estimated  in  the  same 
way  as  they  are  estimated  in  breach  of  contract.' 

In  addition  to  the  remedy  by  action  for  damages  in 
respect  of  torts  which  have  actually  been  committed, 
there  is,  in  certain  cases,  an  ancillary  remedy  by  way  of 
Injunction  to  prevent  the  commission  of  torts  which  are 
threatened  or  anticipated  or  in  cases  of  continuing  in- 
juries to  restrain  their  continiuince.  Specific  relief  will 
ho  granted  by  way  of  Injunction,  to  prevent  the  breach 


(6)  In  jane- 
Hon. 


1  See  Clerk  v.  Lindadl.  /^JS— 90  ; 
Pollock,  67— 96  ;  Underlull.  56— S3  ; 
Alexander,  47,  et  «ey. 

»  rndcrliill,  96— 112;  s.-e  also  Alex- 
ander,  310    and    Indian   cases  there 


eited  ;  Mayne  on  Damages;  Cc^U'a 
Law  o£  Torts  and  the  Meaaoze  of 
Damages  ;  Clerk  and  LindseU,  op. 
mt,  Ch.  VI. 
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of  an  obligation  existing  in  favour  of  the  applicant,  whether 
expressly  or  by  implication.  The  term  '  *  obligatio  n  ' ' 
includes  every  duty  enforceable  by  law,  and,  therefore, 
all  those  duties  corresponding  to  rights  in  rem  which  are 
the  subject-matter  of  the  law  of  torts.  Torts  of  all  kinds 
may  be  restrained  by  Injunction.  Theoretically  it  would 
seem  that  the  Court  has  jurisdiction  even  to  issue  an  In- 
junction against  the  threatened  commission  of  such  a 
personal  tort  as  an  assault.  But  whether  it  would  ever 
exercise  that  power  is  another  question,  since  the  proper 
remedy  of  a  person  who  is  under  apprehension  of  an 
assault  is  to  apply  under  the  criminal  law  to  have  the 
defendant  bound  over  to  keep  the  peace.* 

Injunctions  are  rarely  granted  in  the  case  of  personal 
wrongs.  Injunctions  have,  however,  been  issued  against 
the  publication  of  libel,'  and  against  slander  of  title/ 
The  most  frequent  instances  of  the  exercise  of  Injunctive 
jurisdiction  occur  in  the  case  of  wrongs  to  property  or  to 
person  and  estate  and  property  generally.  And  so  Injunc- 
tions have  been  and  are  commonly  granted  against  tres- 
pass,^ waste,^  disturbance  of  easements,^  infringements  of 
patents,^  copyright,^  piracy  o)  trade-mark,^^  and  nuisance.^^ 

1  4et  I  of  1877,  9.  64 ;  as  to  t«m-  v.     Corporation   of    Southamfion,  16 

porarj  Injunctioitt,  tee  m.  492,   493,  Ch.  D.,  148  (1880). 

Civ.     Pr.     Code.   If    the  deoinon  in  *  Act  I  of  1877,  b.  3. 

Darab  Kuar  v.  Gomti  Kuur,  I.  L.  R..  *  Clerk  and  Lindaell,  678.  WO  c£ 

22  AU.,  449  (1900)    which  holds    that  Act  I  of  1877,  n.  56,  el.  (»). 

a    temporary  Injunction    oannot    be  *  See  \ot  I  of  1877,  s.  66,  ill.  ^e/, 

granted    against    an   act  of    trespaaa  which    shows  that  Injanctioos    may 

means  that  s.  493  does  not  apply  to  be  granted  in  the  case  of  wrongs  not 


I  of  injury  in  tort,  it  is  submitted  injurious  to  property, 
it  is    erroneous.    See  also  Clerk  and  *  See  ib.,  s.  64,  ilL  (o). 

LindMll,   677,  et  eeq.;    'the  moment  •  See  %b.,  ills.  (0,  (m),  (»). 

you  find  there  is  a  legal  principle,  that  *  See  ib„  s.  66,  ill.  (a), 

a   man  is   about   to   suffer  a  serious  '  See  ib.,  s.  64,  ill.  (u). 

injury,  and  that  there  is  no  pretenoo  *  See  A.,  ilL  (r). 

for  inflieting  that  injury  upon  him,  it  *  See  ib.,  iU.  (w)  and  £rpteaftt<on 

appean  to  me  that  the  Court  ought  to  to   that  section. 
interfere,**  per  lessel,  M.  R..  in  A4aU  >*  See  »6.,  ills,  (r),  (e),  {t). 

W,  I  22 
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The  question  of  the  grant  of  Injunctions  in  the  case  of 
defamation,  and  in  these  latter  cases  of  wrongs  affecting 
property,  and  to  stay  wrongful  acts  of  a  special  nature 
is  dealt  with  in  subsequent  Chapters  of  this  work. 
^^wUoh  Ml  §  66.  An  Injunction  will  only  be  granted  to  prevent 
^"be*mnted  *^^  breach  of  an  obligation  that  is  a  duty  enforceable  by 
tort***  ^  ^*^''  T^®^®  must,  therefore,  be  in  the  first  place,  a  legal 
right  and  an  invasion  or  threatened  invasion  of  that 
right.  It  is  not,  however,  in  every  case  of  injury  or 
threatened  injury  that  the  Court  will  interfere  by 
Injunction.  The  Court  must  be  satisfied  that  the  injury 
which  is  apprehended  will  be  either  continuous  or 
frequently  repeated  or  serious.  In  particular,  an  Injunc- 
tion will  not  be  granted  to  prevent  on  the  ground  of 
nuisance  an  act  of  which  it  is  not  reasonably  clear  that 
it  will  be  a  nuisance.*^  It  is  not,  however,  necessary 
that  actual  injury  should  have  been  suffered.  When 
there  is  a  practical  certainty  that  substantial  damage 
is  imminent,  the  plaintiff  may  apply  for  an  Injunction 
at  once  without  waiting  until  it  has  actually  happened.^ 
In  order  to  maintain  an  action  at  common  law,  actual 
damage  had  to  be  made  oiit ;  but  it  was  not  necessary 
to  show  that  in  an  action  for  an  Injunction.  It  was  and 
is  sufficient  to  shew  that  what  has  been  done  is  likely 
to  produce  damage.^  Where  an  act  threatening  danger 
to  a  person's  land  is  such  that  injury  will  inevitably 
follow,    a    Court    may    grant    a    perpetual    Injunction 

>  Act  I  of  1877,  as.  64,  3,  v.  ante,  case    oa    appeal    (18d5),   A.  C.  164; 

p.  98.  Clerk  and  lindsell's  Torts,  G84,  686, 

*  Aot  I  of  1877,  B.  66,  cl.  (9).  where  it  is  painted  ont  that  oertain 

*  aerk  and  Lindsell's  Torts,  679,  passages  in  the  judgments  d  the 
680,  684,  as  to  serious  damage,  v.  appeal  Coart  most  not  be  understood 
ante,  p.  104  and  Boifton  t.  Deane,  T.  L.  ««  throwing  any  doubt  upon  the 
P.,  22  Mad.,  261  (1898).  possibUity    of    bringing     an     action 

*  MeUin  r.  White,  1894.  3  Ch.,  281.  'or  an  Injonetion  quia  timH  before 
See  as  to  the  observationn  made  in  this  any   damage   has   actually  happened. 
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restraining  the  continuance  of  that  act,  even  iihough  no 
damage  has  actually  occurred  before  institution  of  suit. 
And  where  actual  injury  has  occurred  subsequently  to 
the  filing  of  the  plaint,  the  plaint  may  be  amended  so 
as  to  show  the  nature  and  extent  ol  such  injury.^  Thus 
in  the  case  last  cited,  the  plaintiff  and  defendants  owned 
adjoining  lands.  Close  to  the  boundary  line  the  defen- 
dants dug  a  trench  1 10  feet  long  and  9  feet  deep,  the  sides 
towards  the  bottom  sloping  in  the  direction  of  the 
plaintiff's  land.  The  plaintiff  sued  for  a  perpetual  In- 
junction restraining  them  From  continuing  to  dig,  for  the 
cost  of  filling  up  the  excavation  and  for  other  relief. 
The  defendants  pleaded  that  they  had  a  right  to  dig  as 
they  pleased  on  their  own  land,  and,  that  as  the  plaint 
did  not  allege  any  injury,  it  disclosed  no  cause  of  action. 
The  first  Court  held  that  no  cause  of  action  accrued 
until  damage  had  actually  occurred,  and  therefore 
dismissed  the  suit.  Upon  appeal  to  the  High  Court 
the  learned  Judges,  in  dealing  with  an  order  of  remand 
which  had  been  made,  observed  as  follows : — 

^'If  the  Munsiff  was  right  in  holding  that  actual 
injury  would  alone  give  a  cause  of  action,  then  he  was 
right  in  dismissing  the  suit,  because  anything  that 
happened  subsequent  to  the  institution  of  the  suit  could 
not  supply  a  cause  of  action  which  did  not  exist  before. 
In  our  opinion  he  was  wrong  in  his  view  of  the  law.  A 
suit  for  Injunction  may  be  a  suit  for  preventive  relief , 
and,  under  section  54  of  the  Specific  Relief  Act,  a  per- 
petual Injunction  may  be  granted  to  prevent  the  breach 
of  an  obligation  existing  in  favour  of  the  applicant, 
whether  expressly  or  by  implication.  The'same  section 
provides  that  when  a  defendant   invades  or  threatens  to 

1  Bindu     Basini     Chawdhrani    v.       260  (1896). 
Jahnahi  Chowdhrani,  I.  L.  R..  24  CW.. 
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invade  the  plaintiff*8  right  to,  or  enjoyment  of,  property, 
the  Court  may  grant  a  perpetual  Injunction  in  certain 
specified  ca^es.  Illustration  (r)  attached  to  the  same 
section  indicates  a  case  in  which  an  Injunction  may  be 
sued  for  to  restrain  a  defendant  from  doing  an  act  which 
threatens  injury  to  the  plaintiff's  property,  although  no 
such  injury  had  actually  ensued.  In  the  case  of  Pattison 
V.  Gilford  *  the  Master  of  the  Rolls,  speaking  of  the 
principles  upon  which  a  Court  of  Equity  interferes  when 
an  Injunction  is  asked  for,  says :  *'  I  take  it  that,  in 
order  to  obtain  an  Injunction,  a  plaintiff  who  complains, 
not  that  an  act  is  an  actual  violation  of  his  right,  but 
that  a  threatened  or  intended  act,  if  carried  into  efFect, 
will  be  a  violation  of  the  right,  must  show  that  such 
will  be  an  inevitable  result.  It  will  not  do  to  say  a 
violation  of  the  right  may  be  the  result ;  the  plaintiff 
must  show  that  a  violation  will  be  the  inevitable  result.' 
And  then  he  proceeds  to  cite  a  case  decided  by  Lord 
Tottenham,  and  another  case  in  which  the  Lord 
Chancellor  says  :  ^  I  consider  this  Court  has  jurisdiction 
by  Injunction  to  protect  property  from  an  act  threaten- 
ed, which,  if  completed,  would  give  a  right  of  action.  I 
by  no  means  say  that  in  every  such  case  an  Injunction 
may  be  demanded  as  of  right,  but  if  the  party  applying 
is  free  from  blame  and  promptly  applies  for  relief,  and 
shows  that  by  the  threatened  wrong  his  property 
would  be  so  injured  that  an  action  for  damages  would 
be  no  adequate  redress,  an  Injimction  will  be  granted.' 
The  facts  of  that  case  had,  it  is  true,  no  analogy  to  the 
preaent  case,  but  still  the  Master  of  the  Bolls  was 
d^^ing  with  the  principle  upon  which  relief  is  given 
i^jainst  a  threatened  wrong,  and  the  case  is,  we  thinks 

I  L.    R.,   18   Eq..  26». 
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an  authority  that  such  a  suit  will  lie  when  the  threatened 
act  is  of  such  a  character  that  it  must  inevitably  result  in 
injury — ^inevitably  in  the  sense  in  which  the  Master  of  the 
Rolls  says  he  uses  the  word,  that  is  to  say»  not  in  the  sense 
of  there  being  no  possibility  the  other  way,  because  Courts 
of  Justice  must  always  act  upon  the  theory  of  very 
great  probability  being  suflScient,  but  in  the  sense  that 
there  must  be  such  a  great  probability,  that,  in  the  view 
of  ordinary  men,  using  ordinary  sense,,  the  injury  would 
follow.  The  Munsifl[  was,  therefore,  we  consider,  wrong 
in  holding  that,  as  a  matter  of  law,  actual  injury  before 
suit  must  in  every  case  be  alleged  and  proved  in  order 
to  maintain  the  suit,  and  that  it  is  sufficient,  if  it  is 
alleged  that  the  result  of  the  act  complained  of  must 
inevitably,  in  the  sense  we  have  stated,  flow  from  it. 
Whether  the  case  is  one  in  which  an  Injunction  or  any 
other  relief  should  be  granted,  or  what  precise  form  the 
Injunction  should  take  are  questions  which  the  Courts, 
dealing  with  the  facts,  must  decide  with  reference  to  the 
provisions  of  sections  53  and  54  of  the  Specific  Relief  Act. 
[t  may  be  that  the  plaintiff  is  not  entitled  to  the  relief 
which  she  claims  or  to  relief  in  the  particular  form  in 
which  she  claimed  it,  but  that  would  not  make 
the  suit  unmaintainable.  Now,  no  better  proof  of  the 
inevitable  consequence  of  an  alleged  act  can  be  given 
than  that  the  contemplated  injury  had  actually  occiured, 
and,  we  think,  it  is  quite  competent  for  the  plaintiff 
in  this  case  to  give  evidence  of  that  injury,  although  it 
had  not  occurred  prior  to  the  institution  of  the  suit, 
and  for  the  purpose,  and  in  order  to  give  due  notice  to 
the  defendants  of  the  fact,  which  it  is  intended  to  prove, 
the  plaint  might  properly  be  amended."* 

1  Bindu      Banni    Ckotalkrani      v.       Cal.,  263— 2e5  (1896),  v.  anU,  p.  101 
Jcihnabi    Choudhrani,    I.   h,    K.,    24 
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AaBmniDg  that  there  has  been  an  invasion  or  threaten- 
ed snTasMm  of  a  legal  right  involving  substantial  damage^ 
(he  appKcmnt  for  an  Injunction  must  have  a  personal  in- 
ti^Kfft  in  the  matter.^  Further,  he  must  not  have  ac- 
quiesced in  the  wrong  complained  of.^  The  Court  will 
consider  whether  the  plaintiff  by  his  acquiescence  in  the 
defendant's  conduct  has  caused  him  to  alter  his  posi- 
tion. A  person  should  complain  without  delay  before 
expenditure  has  been  accrued  and  the  defendant's  posi- 
tion has  been  altered.  But,  as  there  can  be  no  acquies- 
cence without  knowledge,  mere  lapse  of  time  between 
the  defendant's  commencing  to  incur  the  expenditure 
and  the  application  for  an  Injunction  will  be  immaterial 
if  the  plaintiff  did  not  become  aware  of  the  expenditure 
until  after  it  was  completed.  Acquiescence,  moreover, 
seems  to  be  regarded  as  the  subject  of  degree,  it  being 
said  that  a  less  degree  of  acquiescence  will  justify  the  re- 
fusal of  an  interlocutory  Injunction  than  will  justify 
the  refusal  of  an  Injunction  at  or  after  the  hearing.^  As 
a  general  rule,  mere  delay,  not  causing  the  defen- 
dant to  alter  his  position,  even  though  the  plaintiff  may 
have  been  perfectly  aware  of  the  infringement  of  his 
rights,  is  no  ground  for  refusing  an  Injunction,  unless  it  is  so 
long  as  to, bring  the  case  within  the  statute  of  limitation.^ 

The  conduct  of  the  applicant  or  his  agents  must  not 
have  been  such  as  to  disentitle  him  to  the  assistance  of 
ihe  Court,*  And  an  Injunction  will  not  be  granted  when 
^aaUv  efficacious  relief  can  certainly  be  obtained  by  any 
v>«h^r  usual  mode  of  proceeding,  except  in  case  of  breach 
>it  trust.*    The  Court  will  consider  the  question  of  the 

V^  I  «l  KSrr  0.  Se,  ol.  (it).  *  it.,  y.  ante,  p.  118. 

*   N.  ^  V*X  •  Act  I  of   1877.  8.  66,  oL   (;) ;  v, 

^  ;i^4  Ma  Um)«4t,  op.  cU.,  682       ante,  p.  126. 
.   ,^.  ^  Kii  •  fb„  ol.  (i) ;  r,  anU,  p.  121. 
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balance  of  oonvenience,^  and  in  the  exercise  of  the  wide 
discretion  with  which  it  is  vested,  the  whole  of  the  circum- 
stances of  the  particular  case.*  Under  the  provisions 
of  the  Specific  Relief  Act^  when  the  defendant  invades  or 
threatens  to  invade  the  plaintiff's  right  to,  or  enjoyment 
of,  property,*  the  Court  may  grant  a  perpetual  Injunc- 
tion in  the  following  cases,  namely : — (a)  Where  the  de- 
fendant is  trustee  of  the  property  for  the  plaintiff ;  (6) 
where  there  exists  no  standard  for  ascertaining  the  da- 
mage caused  or  likely  to  be  caused ;  (c)  where  pecuniary 
compensation  would  not  afford  adequate  relief ;  (d)  where 
it  is  probable  that  pecuniary  compensation  cannot  be  got ; 
and  {e)  where  the  Injunction  is  necessary  to  prevent  a 
multiplicity  of  judicial  proceedings.^  So  an  Injunction 
will  be  granted  to  restrain  a  bare  trespass,  if  the  Court 
is  satisfied  that  it  will,  unless  restrained,  be  frequently 
repeated  :  the  ground  upon  which  relief  is  given  being  to 
prevent  the  plaintiff  being  put  to  the  trouble  and 
inconvenience  of  having  to  bring  successive  actions  from 
time  to  time  to  recover  a  series  of  small  damages.^ 


>  Clerk  and  LindseU,  op.  dt,  681  ;  though  it  is  quite  clear  that  it  has 

V.  ante,  p.  124.  jurisdiction   to   rsBtrain   acts  not  in- 

*  See  generally  as  to  the  principles  jorious   to   property.    See   s.  56,   ill 

upon    vrhich    an    Injunction  will  be  (e),  and  as  to  libel  the  following  Chap- 

granted  (Ch.    11,  aTife).    So   the   in-  ter. 

tereste  of  third  persons  must  be  in  *  v.  ante,  Ch.  II,  for  a  commen- 
some  oases  considered  ;  as  for  instance,  tary  on  these  rules  and  as  to  olanse 
where  the  granting  of  an  Injunction  (ft),  see  also  Sri  Sadagapa  t.  /Sri- 
would  cause  the  stoppage  of  trade  ntaharU,  I.  L.  R.,  22  Mad.,  193  (1898). 
and  the  throwing  out  of  work  of  a  *  Clerk  and  lindsell,  op.  et^,  679. 
large  number  of  work-people.  Clerk  Illus.  (p)  and  {g)  of  Act  I  of  1877,  s.  54, 
and  lindsell,  op.  eiU,  682 ;  Woode  v.  are  both  examples  of  cl.  (e)  of  that 
Suidiffe,  2  Sim.  N.  S.,  165.  section.     111.     (p)    assumes  that    the 

'  Act  I  of  1877,  8.  54.  suit  has  been  so  brought,  as,   under 

^  The     Act     apparently   does    not  :«.  43,  to  be  binding  upon  [see  s.  42. 

jontain  the  principles  regulating  the  iU.     (a)]     ail     the    -villagers.    In  the 

issue    of    Injunctions  in    cases  other  illustration   the     Injunction     is    sup- 

than  those  of  injury  to  property,  e.  g.,  posed     to     be   limited  to   restraining 

purely  personal  wrongs,  such  as  libe]»  suit,  but  it  might  also  have  been  to 
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The  Injunction  which  will  be  granted  may  be  tempo- 
rary^ or  perpetual.^  In  either  case  the  Injunction  may, 
if  necessary,  be  in  a  mandatory  form.'  The  Court  may 
grant  damages  either  in  substitution  for,  or  in  addition 
to,  an  Injunction.  There  may  be  a  combination  of 
damages  and  an  Injunction,  where  the  circumstances 
require  it.*  It  is  doubtful  whether  the  English  Courts 
have  jurisdiction  to  award  damages  in  lieu  of  an  In- 
junction where  the  injury  is  not  yet  committed,  but 
threatened  only,  but  apparently  the  inclination  of  the 
Court  is  in  the  direction  of  holding  that  it  has  not.^ 
UmiuHon.  Sults  for  Compensation  for  torts  not  specially  provided 

for  in  the  schedule  of  the  Limitation  Act  (XY  of  1877) 
are  governed  by  article  36  of  that  Act,  under  which  the 
period  is  two  years.  Torts  to  the  person  or  reputation 
as  well  as  suits  for  compensation  tor  wrongful  distress 
or  seizure  of  property  are  governed  by  the  one  year's 
rule  (arts.  19 — 27).  Most  instances  of  torts  t^  move- 
able and  immoveable  property  are  governed  by  the  three 
years'  rule  (arts.  37 — 41,  48,  49).  A  similar  period 
governs  suits  for  compensation  for  injury  caused  by  an 
Injimction  wrongfully  obtained  (art.  42).  Sixty  years  is 
the  period  in  the  c«se  of  all  suits  by  the  Government.  As 
already  explained,  laches  may  affect  the  question  of 
the  grant  of  an    interlocutory  Injunction.    No  specific 

restrain  the  doing  any  acts  under  the  is  generally  yery  anwilling  to  retort 

pretence    of    right.    CoUett's  Specific  to    on    an  interlocutory  application ; 

Relief  Act,  312,  313.  Shepherd  y.  Trustee*  of  Port  of    Bom- 

«  Civ.  Pr.  Oode,  ss.  492-493  ;  Act  I  bat,  J.  h,  R.,  1  Bom.,  144S  (1876). 
of  1877,  s.  63.     A  case  of  substantial  ^  The  Land  Mortgage  Bank  of  India 

damage  most  be  made  out :  Shepherd  v.  Ahmedhhoy  Habibbhoy,  T.  L.  R.,  8 

▼.  Trustees  of  Port  of  Bombay,  I.  L.  R.,  Bom.,  77,  91  (1883)  ;  y.  ante,  p.  149 

1    Bom.,    146   (1876).  as    to  damages    in  sub«>titution,  see 

*  Act  I  of  1877,  8S.  62,  63.  FnU  y.  Hobwn,  14  Ch.  D.,  648. 

•  y     ainU^  p.  131  The    granting  of  »  Martin  y.  Price,  1894,  1  Ch.,  284  ; 
An  order  in    effect   mandatory    is  an  Clerk  and  Lindsell,  op,  dt.,  68a 
cvercise  of  jurisdiction,  which  the  Court 
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provision  is  made  in  the  schedule  of  the  Limitation  Act  for 
suits  for  a  perpetual  Injunction,'  and  the  period  of  six 
years  under  article  120  will  be  applicable  to  such  a  suit.'"^ 
The  doctrine,  however,  of  laches  being  applicable  to  suits 
for  Injunctions,  the  Courts  may  in  the  exercise  of  their 
discretion  decline  to  make  a  decree,  even  if  a  much  lesser 
time  than  six  years  has  elapsed.^ 

■  Except  suits  for  Injunction  to  plaintiff  might  have  sued  for  pomes- 
restrain  waste,  which  are  governed  sion  and  so  obtained  equally  efficacious 
bj  art.  41.  relief,  the  exceptional  form   of  relief 

*  Kanaka  Saha*  v.  MvUu,  I.    L.  R.,  by    Injunction    had  been  legally    re- 

13  Mad.,   445  (1890).    The  Court  in  fused  to  him. 

this    case    further    held    that    as  the  *  See  Mitra's  Limitation  Act,  764. 


CHAPTER  VIII. 

Injunctions  in  oases  of  Dkfamation,  Malicious 
Words  and  Slandbr  of  Tttlb. 

S  67.    PsBSOHAL    Injubhs.  f  69.    Maucooitb    Words    avb 
§  66.    Dbtaicatton:  Slaitdbi  ov   Tixlv. 

(i)  libel;  |  70*    JsjwonosB    m  cases    ov 
(ii)  Slander.  Dbvaxatiov,  Maucidus  Wobds 

▲ITD    StAHDBB   OF  TiTLE. 

PoMonai  In-         §  ^7.    Personal  wrongs  are  such  as  affect  the  safety  and 
juries.  freedom  of  the  person  ;  personal  relations  in  the  family ; 

wrongs  affecting  reputation  •  and  wrongs  affecting  estate 
generally,  such  as,  amongst  others,  malicious  words  and 
slander  of  title.^  As  already  observed^  torts  of  all  kinds 
including  therein  personal  wrongs,  may  be  restrained  by 
Injunction.  So  theoretically  the  Court  has  jurisdiction 
to  restrain  so  personal  a  wrong  as  an  assault,  though 
whether  it  will  exercise  that  jurisdiction  is  more  than 
doubtful.  In  other  words  though  the  jurisdiction  exists 
in  the  case  of  all  torts,  that  jurisdiction  may  not  in  fact 
be  exercised  owing  to  the  peculiar  character  of,  and  cir- 
cumstances attending  certain  forms  of  tort.  It  may  be 
that  the  wrong  is  of  too  slight  a  character,  or  is  remedi- 
able by  damages,  or  equally  efficacious  relief  may  be  ob- 
tainable otherwise  than  by  Injunction.  Though,  as  a 
matter  of  fact.  Injunctions  in  the  case  of  personal  wrongs 
have   been   generally  confined  to  cases  of  defamation^ 

. lA^ . 

1  V.  ante,  Ch.  VII.  •  v.  ante,  Ch.  VII. 
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malicious  words  and  slander  of   title,  the  jurisdiction 
exists,  and  may  be  exercised  in  other  cases.       *• 

§  68.  The  right  of  each  man  to  the  unimpaired  pos-  Defam&tion. 
session  of  his  reputation  and  good  name  is  a  legal  right. 
Inasmuch  as  reputation  depends  upon  opinion,  and 
opinion  in  the  main  on  the  communication  of  thought 
and  information  from  one  man  to  another,  he  who  directly 
communicates  to  the  mind  of  another  matter  untrue  and 
likely  in  the  natural  course  of  things  substantially  to 
disparage  the  reputation  of  a  third  person  is,  on  the  face 
of  it,  guilty  of  a  legal  wrong  for  which  the  remedy  is  an 
action  of  defamation  for  damages,  and  if  the  circum- 
stances justify  it,  an  Injunction.'  Defamation  may  be 
embodied  either  in  writing  or  in  some  other  pennanent 
form  in  which  case  it  is  called  libel,  or  it  may  be  other- 
wise published  in  some  fugitive  manner,  when  the  tort 
committed  is  slander. 

A  libel  is  a  false  defamatory  and  malicious  writing,  (i)  Libel, 
picture,  or  the  like  tending  to  injure  the  reputation  of 
another.'  Libels  are  generally  in  writing  or  printing,  but 
this  is  not  necessary ;  the  defamatory  matter  may  be 
conveyed  in  some  other  form.  For  instance,  a  statue,  a 
caricature,  an  effigy,  chalk  marks  on  a  wall,  signs  or 
pictures  may  constitute  a  libel. ^  A  libel  is  of  itself  an 
infringement  of  a  right,  and  no  actual  damage  need  be 
proved  in  order  to  sustain  an  action.  The  defendant, 
however,  may  plead  justification,  that  is,  the  truth  of 
the  libel,  because  the  law  will  not  permit  a  man  to 
recover   damages   in   respect  of  an   injury  to  character 

1  Clerk  and    LindBeirs  Torto,  473.  public    hatred,    or    to  prejudice  his 

'  Underhill    on   Torts,    135  ;    any-  private    character    or  credit,     or  to 

thing    is    defamatory    which  imputes  cause  him  to  be  feared  or  aroided  ; 

conduct  or  qualitiea   tending  to  dia-  »6..  137. 

parage  or  degrade  the  plaintiff   or  to  '  Monson     y.    Tuswida,     Limited 

expose  him  to  contempt,  ridicule,  or  (1894),  1  Q.  B.,  692. 
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which  he  either  does  not,  or  ought  not  to,  possess ;  and 
he  may^also  plead  privilege  and  will  be  protected  there- 
by in  the  absence  of  maUce.'  An  action  of  libel  will  lie 
at  the  suit  of  an  incorporated  trading  company  in 
respect  of  a  libel  calculated  to  injure  its  reputation 
in  the  way  of  its  business  without  proof  of  special 
damage.^ 
(u)  Slander.  Slander  is  a  false  defamatory  and  malicious  verbal 
statement  tending  to  injure  the  reputation  of  another.* 
Slander,  unlike  libel,  is  not  of  itself  according  to  English 
law  an  infringement  of  a  right  unless  damage  ensues,  either 
actuaUy  or  presumptively.  Damage  will  be  presimied 
where  the  slander  imputes  a  criminal  offence  punishable 
by  imprisonment ;  unfitness  for  society ;  or  misconduct 
in,  or  want  of  some  necessary  qualification  for,  the  plain- 
tiff's profession  or  trade  or  oflSce  of  profit,  or  some  con- 
duct which  might  cause  him  to  be  deprived  of  an  office  of 
honour.*  Upon  the  question  whether  the  rule  of 
English  law  which  requires  proof  of  special  damage  to 
sustain  an  action  for  slander  except  in  special  cases,  is 
apx>licable  in  this  country  there  is  still  a  conflict  of 
authority.*  The  distinction  which  has  been  drawn  be- 
tween written  and  verbal  defamation  has  been  condemned 
by  many   Judges  and  authorities    of  eminence    both  in 

1  See   Alexander    on    Tort*,    247—-  '  Underbill,  op,  ciY.,    135.    Slander 

2«2.     A«  to  the  issae  of  interlocutory  may  abo  be  commanicated  by  otiier 

Injunctions  where  privilege  is  pleaded,  iounds  than    words,    as    by    hissing 

see  Quartz  Hill,    Ac,  Mining  Co,  v.  (Oregory   r.    Brunswick,  6  M.    t   G., 

Beall,  20  Ch.  D..  607  ;  Socieie  dfc,,  de  W9)  or  by  gestures  {GutsoU  v.  Mathern, 

aiacea  v.  TilqKmunU,  Ac.  Co.,  26  Ch.  1  M.  A  W..  601). 

D.,  1  ;  PouUU  V.  ChaUo  (1887).  W.  N.»  *  Underbill,  op.  eit.,  135.  162. 

192,  and  where  justification  is  plead-  •  See    Alexander     on     Torta,    pp. 

ed.  Bonnard  r.  Perryman,  1891,  2  Ch.,  263—266,     and     cases     there    cited. 

269  ;  ▼.  poa<.  The  Full  Bench  deoisioQ  cited  in  the 

*  Houik  Hetlon  Cual  Company,  Ld,  next  note  does  not  settle  this  question 

V.     Norih-Eaatern     News    Asaociation^  as  the  language  in  that  case  was  held 

Limited  (1894),  1  Q.  B.,  133.  not  to  be  dcf amatory. 
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England  and  this  country.*  It  has  however  now  been 
settled  by  the  Calcutta  High  Court  that  abusive  and 
insulting  language  not  amounting  to  defamation  is  not 
actionable.' 

§  69.  '"Words  cannot  of  themselves  amount  to  a  MjOidoiu 
direct  infringement  of  any  right  except  that  of  reputation  Blander  of 
and  cannot,  therefore,  apart  from  consequences,  give  a 
cause  of  action  except  when  they  are  defamatory  of  the 
person  complaining.  They  may,  however,  be  the  cause 
of  damage  to  a  man  in  the  conduct  of  his  affairs,  and  such 
damage  may  amount  to  a  legal  wrong.  If  property  of  any 
kind  is  for  sale,  and  any  one,  without  lawful  motive,  comes 
forward  and  falsely  alleges  that  any  incumbrances,  charges 
or  liabilities  exs^t  with  respect  to  it,  or  otherwise  impeaches 
or  cuts  down  the  right  or  capacity  of  the  vendor  to 
make  a  good  conveyance,  and  in  consequence  the  bargain 
goes  off,  an  action  lies,  which  is  commonly  known  under 
the  name  of  'slander  of  title.'  This  is  not  properly  an 
action  for  words  spoken  or  for  libel  written  or  published, 
but  an  action  on  the  case  for  special  damage  sustained 
by  reason  of  the  speaking  or  publication  of  the  slander 
of  the  plaintiff's  title."*  So  it  may  be  slander  of 
title  to  allege  of  any  one  that  he  is  selling  goods  in 
infringement  of  a  patent  or  copyright,*  or  to  set  up  a 
false  claim  of  lien,^  or  analogously  to  disparage  the 
quality  of  a  man's  goods  and  thereby  prevent  their 
sale 


6 


1  Oirish    Chunder     Mitkr    v.    Jala-  IffJ. 

dkari   Sadukhan,  F.    B.,    reference    I.  *  We^em    Counties  Manure  Co,  v. 

L.  R.,  26  Cal..  653  (1899).  Lawes  Chemical   Manure  Co.,  L.  R., 

•  j}f,  9  Ex.,  218  ;  this  principle  Beeme  to  be 

•  Clerk  and  Lindeeirs    Torts,   546.  assumed   in  White   v.  MeUin   (1896). 

•  See  Wren  v.  Wield,  L.  R.,  4  Q.  A.  C,  164.  though  upon  another 
B.,  730 ;  IHcks  v.  Brooks,  16  Ch.  D.,  ground  doubts  are  in  that  ease  thrown 
22  ;  of.  46  &  47  Vic,  o.  67,  s.  32.  upon  the   abovementioned  decision  ; 

•  Cfreen    r.   Button,  2  C.   M.   ft   R.,  Clerk  and  Lindsell's  op.  cit,,  547. 
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Other  false  and  malicious  statements  causing  damage 
may  also  be  actionable.  So  where  a  plaintiff  lost  her 
marriage  through  the  defendant  falsely  and  maliciously 
alleging  that  she  was  abeady  married,  the  plaintiff 
was  held  to  have  a  good  cause  of  action  ;'  as  was  also 
the  case  where  the  plaintiff,  a  shop-keeper,  lost  custom- 
ers through  a  false  and  malicious  allegation  that  his  wife 
who  assisted  in  the  business,  had  misconducted  herself 
on  the  premises.*  The  effect  of  the  authorities  seems  to 
be  that  a  wrong  is  committed,  and  a  corresponding 
remedy  is  given  whenever  false  statements  maliciously 
made  produce  as  a  natural  consequence  damage  which 
is  capable  of  legal  estimation.'^  Actions  of  this  kind  have 
in  modern  times  generally  arisen  as  between  rival  tra- 
ders, in  cases  in  which  a  dealer  in  a  particular  commodity 
has  published  a  statement  disparaging  the  quality  of  his 
rival's  goods.  In  such  cases  an  action  will  lie,  if  the  state- 
ment is  false,  malicious  and  followed  by  damage.  But 
when  the  only  disparagement  consists  in  the  defendant's 
vaunting  the  superiority  of  his  own  goods,  it  has  been 
doubted  whether  the  action  will  lie,  it  being  undesirable 
to  turn  the  Courts  into  a  machinery  for  advertising  rival 
productions  by  obtaining  a  judicial  determination  which 
of  the  two  was  the  better.* 
injunotioM^^n  g  70,  The  Court  of  Chancery  had  formerly  no  power 
mation,  maii-  to  grant  Injunctioiis,   except  in   cases  where  there  was 

eiouB  words  o  * 

and  Blander  of  injury  either  actual  or  prospective  to  property.*  An 
Injunction  could  therefore  not  have  been  had  under  the 
former  procedure  to  restrain  the  publication  of  a  libel, 
though  publications  as  to  which  there  was  a  jurisdiction 
to  restrain  would  not  be  restrained  the  less  because  they 

I  Shepherd  v.  Bateman,  1  Sid.,  79.  JfeUm  (1S05),  A.  C,  16i,  172. 

•  Riding  v.  SmitK  1  Ex.  D.,  91.  »  Emperor  of  Austria  t.  Day,  3  D. 

•  Clerk  and   lindsell^B  Torta,   647.  F.  &  J.,  253. 

•  /6.,    646—563.       See     WhiU    v. 
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happened  also  to  be  libellous/.  Prior  to  the  Common 
Law  Procedure  Act,  1864,  neither  Courts  of  Law  nor 
Courfcs  of  Equity  could  issue  Injunctions  in  cases  of 
libel;  not  Courts  of  Equity,  because  cases  of  libel  could 
not  come  before  them ;  not  Courts  of  Law  because  prior 
to  1854  they  could  not  issue  Injunctions  at  all. 

The  Common  Law  Procedure  Act  conferred  on  Courts 
of  Common  Law  the  power,  if  a  fit  case  should  arise,  to 
grant  Injunctions  at  any  stage  of  a  cause  in  all  personal 
actions  of  contract  or  tort,  with  no  limitation  as  to  de- 
famation. This  power  was  by  the  Judicature  Act,  1873, 
conferred  upon  the  Chancery  Division  of  the  High  Court, 
representing  the  old  Courts  of  Equity.  Nevertheless, 
although  the  power  had  existed  since  1854,  there  is  no 
reported  instance  of  its  exercise  until  1878.  About  the 
same  time  the  Chancery  Division  began,  and  it  has  since 
continued  to  assert  the  jurisdiction  of  granting  Injunctions 
on  the  interlocutory  application  of  one  of  the  parties 
to  an  action  for  libel.  But  that  jurisdiction  is  now  well 
established,  and  the  Courts  have  jurisdiction  to  restrain 
by  Injunction  and  even  by  an  interlocutory  Injunction 
the  publication  of  a  libel.^ 

Similarly  in  India,  prior  to  the  passing  of  the  Specific 
Relief  Act,  it  was  held  by  the  Bombay  High  Court  that 
no  Injunction  will  be  granted  to  restrain  the  publication 
of  a  libel,  and  that  an  individual  is  not  entitled  to  protec- 
tion by  way  of  Injunction  against  the  act  of  a  corporation, 

1  PrudeiUial  AMurcmee  Co.  y.  KnoU,  to  are  those  made  in  breach  or  abuse 

L.  R.,  10  Ch.  App.,  142  (1876) ;  Kerr,  of  confidential  relations,  such  as  the 

Injunction,  2,  602  ;  the  Court  of  Chan-  publication  of  documents  by  solicitcrs, 

oery  before  the  Judicature  Act  had  agents,    clerks,  &c  ;  Shepherd  v.    The 

power    to    intervene    by   Injunction,  Trtutees  of  the  Port  of  Bombay,' I.  L. 

to  protect  property,  but  not  to  pro-  R.,  1  Bonu,  140  (1876). 

teot  character;  it  had   no  power    to  ■  Bonmrd   ▼.    Perryman   (1891),   2 

tryaUbel.    CoOard  y,  MarAaU  {U9&),  Ch.,    269,    29Z  ;  MoMon  v,  TvsMuda, 

1  Oh.,  677.    The  publications  referred  TAmited  (1894),  1  Q.  B.,  692,  698. 
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though  in  excess  of  their  powers,  which  affects  that 
individual's  character  and  reputation,  whether  private, 
professional  or  commercial,  which  he  could  not  have  been 
entitled  to,  had  the  act  complained  of  been  committed  by 
an  individual  defendant  on  the  ground  that  the  act  in 
question  was  one  which  the  corporation  had  no  power  to 
do  under  the  instrument  of  incorporation.^  Now,  how- 
ever, under  the  Specific  Relief  Act,  1877,  the  Court  may 
grant  an  Injunction  to  restrain  the  publication  of  a  libel 
even  though  it  may  be  shown  not  to  be  injurious  to  the 
complainant's  property.* 

It  has,  however,  been  held  in  England  that  the  juris- 
diction to  restrain  libel  is  discretionary,  and  an  interlo- 
cutory Injunction  ought  not  to  be  granted  except  in  the 
clearest  cases — in  cases  in  which,  if  a  jury  did  not  find  the 
matter  complained  of  to  be  libellous,  the  Court  would 
set  aside  the  verdict  as  unreasonable.'  And  so  an  inter- 
locutory Injunction  was  refused  where  the  defendant 
swore  that  he  would  be  able  to  justify  the  libel  and  the 
Court  was  not  satisfied  that  he  might  not  be  able  to  do 
so ;  *  and  where  the  Court  was  not  satisfied  upon  the 
affidavits  that  the  defendant  had  not  consented  to  the 
publication  of  the  libel.* 

The  reasons  assigned  for  the  sparing  exercise  of  the 
jnrisdiction  are  twofold,  viz,  (1) : — ^Until  it  is  clear  that 


I  Shepherd   v.  The   Tmslees   of  the  •  Bonnard  y.   Ferryman    (1801 )«.   2 

Fort    of  Bombay.    I,  L.  R.*    1  Bom.,  Ch,,  2tfi [approving  Coulnm  r.  Coulson, 

132  (1876) ;  see  also  ib.,  at  p.  477.  3  Times  L.  R.,  846  ;  followed  in  Col- 

•  Act    I    of    1877.    8.    66,   Ul.    (e).  tard  ▼.  MarMtt  (1892),  1  Ch.,  611  ; 

This    Ulastration    and  ill.    (/)    should  Mohsoh  y.  Tuemvde^  Limikd  (1SM)» 

strictly  have  been  placed  under  s.  54.  1   Q.    B.,    671 ;  Oppenhtim  t.    Mne- 

The  injnnotion  supposed  to  be  granted  htnaU,  3  Gal.  W.  N.,   1. 

is   not     mandatory.    These     illastra-  «  lb, 

tions  are  probably  annexed  to  s.  66  *  Mmuon    v.     Tmmude     Limuted 

because  of  the  use  made  of  them  in  (1804),  1  Q.  B.,  671 
ill.  (9).    CoUett    344. 
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an  alleged  libel  is  untnie,  it  is  not  clear  that  any  right  at 
kU  hatl1>een  infringed  ;  and  the  importance  of  having  free 
speech  unfettered  is  a  htrong  reason  in  cases  6i  libel  for 
dealing  most  cautiously  and  warily  with  the  granting  of 
interlocutory  Injunctions.  The  right  of  free  speech  is 
one  which  it  is  for  the  public  interest  that  individuals 
should  possess,  and  indeed  that  they  should  exercise 
witihout  impediment  so  long  as  no  wrongful  act  is 
done ;  and,  tmless  an  alleged  libel  is  untrue,  there  is  no 
wroiig  committed;  but,  on  the  contrary,  often  a  very 
Wholesbme  act  is  performed  in  the  publication  and  re- 
petition of  an  alleged  libel.^  (2)  Because  the  questions 
of  libel  or  no  libel,  and  of  the  validity  of  a  justification,  if 
pleaded,  are  matters  to  be  determined  by  the  verdict  of  a 
jury.'  Libel  or  no  libel  has  in  England  since  Fox's  Act, 
whether  in  civil  or  criminal  cases,  been  always  regarded 
as  essentially  a  question  for  the  jury.  Though  that  Act 
only  applied  to  indictments  and  informations  for  libel, 
the  practice  under  that  Act  had  been  followed  in  civil 
actions  for  libel,  that  the  question  of  libel  or  no  libel  was 
for  the  jury.  It  was  for  the  jury  and  not  for  the 
Court  to  construe  the  document  and  to  say  whether  it 
wte  a  libel  or  not.  To  justify  the  Court  in  granting  an 
Interlocutory  Injunction  it  miist  come  to  a  decision  upon 
the  question  of  libel  or  no  libel  before  the  jury  decided 
whether  it  was  a  libel  or  not.  Therefore  the  jurisdiction 
is  of*  a  delicate  nature.' 

It  is  clear  that  the  second  of  the  aboveinentioned 
groMds  in  restraint  of  the  Tssue  of  interlocutory  In- 
junctions in   cases  of   libel  has  no  force  in  this  country. 


»  Bonmrd     v.'  Ferryman,    0^91).  * /6.,  p.  28o,  per  Kay,  L.  J. 

2   Ch.,    28i,     per     Lorti '    Coteridgo,  ■  Mojison     v.     Tuuauda,    LimUed 

C.     J.;     (wo    CoUafff     v.     Mnr^hall  (1891).  1  Q.  B.,  603,  696,  per   Lopes. 

(1892),  1  Ch..  577.)  U  I. 

w,  1  23 


354  mauNCTioNS  in  oasbs  of  defamation. 

where  there  is  no  jury  in  civil  cases.  The  first  of  these 
grounds,  moreover,  is  intimately  connected  with  the 
second,  in  that  in  England  the  limits  assignable  to  free- 
dom of  speech  are  those  which  have  been  laid  down 
from  time  to  time  by  juries,  in  cases  which  have  come 
before  them.  The  exception  also  to  the  general  rule  has 
again  in  view  the  anticipated  verdict  of  a  jury.  There 
does  not  therefore  appear  to  be  in  this  country  so  much, 
if  any,  reason  for  the  limited  exercise  of  the  jurisdiction. 
In  the  case  of  every  application  for  a  temporary  Injunc- 
tion the  Court  has  no  doubt  to  act  with  caution,  but  it 
is  submitted  that  there  is  no  ground  in  reason  why  the 
Courts  should  be  more  cautious  in  restraining  the 
commission  of  an  alleged  libel  than  in  restraining  any 
other  alleged  tort.  And  this  is  the  more  so,  inasmuch 
as  a  tort  to  reputation  is  of  as  grave,  if  not  of  a  graver, 
character  than  torts  to  property  only,  which  in  a  large 
number  of  cases  are  remediable  by  money-compensation. 

The  Court  will  when  necessary  issue  a  mandatory  Injunc- 
tion ordering  the  defamatory  statements  to  be  given  up 
and  destroyed.* 

Where  a  defendant  objected  that  in  the  publication  of 
an  alleged  libel  he  was  merely  acting  as  Secretary  to  the 
Committee  of  a  certain  trade -union  and  therefore  that- no 
Injunction  ought  to  go  against  him,  it  was  held  to  be  clear 
that,  if  the  plaintiffs  had  in  other  respects  made  out  their 
case,  the  circumstance  that  the  defendant  was  acting 
under  the  orders  of  others  was  no  defence,  as  he  was  not 
on  that  account  less  responsible  for  his  own  wiongfal 
acts.'^ 

With  regard  to  slander  the  Courts  have  jurisdictiou, 
wherever    such   slander  is    actionable,   to   restrain   its 

»  Act.  I  of  i877,  ».  55,  ill.  (g).  •  CoOard    v.    Manhatt    (1^2).     I 

Ch..  676. 
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repetition.  Inasmuch  however  as  abusive  and  insulting 
language  not  amounting  to  defamation  is  not  actionable,' 
no  Injunction  can  issue  in  such  a  case.  The  Court  has 
jurisdiction  also  to  restrain  slander  of  title  or  malicious 
statements,  which  are  in  the  nature  of  slander  of  title.  It 
may  thus  restrain  a  person  from  making  slanderous  state- 
ments calculated  to  injure  another  man  in  his  business, 
and  though  the  jurisdiction  extends  to  oral  as  well  as 
written  statements,  great  caution,  it  has  been  said, 
should  be  required  as  respects  oral  statements.' 

The  Court  has  power  to  restrain  by  Injunction  on  in- 
terlocutory motion  the  publication  of  placards  and  circu- 
lars containing  statements  injurious  to  trade,  where  the 
Court  is  satisfied  upon  the  facts  and  evidence  before  it 
that  such  statements  are  false.^ 

If  a  statement  complained  of  is  a  false  and  malicious 
statement  about  a  plaintiff's  goods  to  the  disparagement 
of  them,  and,  if  that  statement  has  caused  injury  to  the 
plaintiff,  an  action  for  an  Injunction  will  lie.*  But  there 
is  no  rule  of  equity  under  which  it  may  be  said  generally 
that  the  Court  will  restrain  every  publication  of  a  false 
statement.  And  where  special  damage  is  the  gist  of  a 
tort  such  damage  must  be  alleged  and  found  whether  the 
action  be  for  damages  or  an  Injunction,  otherwise  a  tort 
in  the  eye  of  the  law  would  not  be  disclosed,  and  therefore 
the  case  would  not  be  one  for  an  Injunction.'* 

^  V.  ante,  tions  were    satUfied  and  the    ded- 

*  Kerr,  Inj..  504.  sion    of    the  Appeal  Court  was  re- 

*  Collard     v.    Marshall    (1892),    1  versed  by  the  Houte    of  Lord*.     A. 
^.,  671.  C.  (1895),  154,  r.  atOe. 

*  Millin  V.    Whiic    (1894).   3  Ch.,  »  MelUn  v.     White,   A.    C.   (1896). 
276,280  (1896),  A.  C,    154.    In  thU  162,  163. 

particular  case     none   of  the  condi- 
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TVcipaes.  §  71 .     Tre«pasfl  may  either  be  to  the  person  (as  in  the 

case  of  assault  or  false  imprisonment),  to  chattels  (as  in 
the  case  of  every  direct  forcible  injury  or  act,  disturbing 
the  possession  of  goods  without    the  owner  s    consent), 

.  or  to  land,  which  is  the  case  here  dealt  with.    Trespass 

i 

consists  in  any  unjustifiable  intrusion  upon  a  person's 
possession,  posssession  being  the  present  enjoyment  of  a 
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definite    portion    of   the   soil    by  a  person  intending  to  j 
enjoy  it  as  owner.     As  to  what  invasion   of   poss6BnoH| 

I  amounts  to  a  trespass  it  is  said  that   every    unwarrant- 

able entry  on  another's  soil  is  a  trespass^  by  breaking  his 
door,  the  words  of  the  old  writ  of  trespass  commanding 
the    defendant  to    show  cause   quare  clausum   querent. 

I  fregit.     In  order  to  maintain  an  action   of   trespass  the- 

I  plaintifTTnust  be  in  the  possession  of  the  land  ;  for  it  is 

an  injury  to  possession  rather  than  to  title.  Possession 
may  l)e  either  without,  or  with  title.  A  party  claiming 
to  have  possession  without  title  mast,  in  onier  to  give 
I'im  what  the  law  understands  by  possession,  and  to 
enable  him  to  bring  an  action  of  trespass,  show  that  he 
has  a  de  facto  possession,  that  is  to  say,  actual  physical 
•apprehension  of  the  particular  portion  of  the  soil,  to  the 
substantial  exclusion  of  all  other  persons  from  participat- 
ing ill  the  enjoyment  of  it.^ 
Mere  possession  is  good  against  all  the  world  except 

I  the  real  owner,  and  is  protected  both  l)y   the  Civil*  and 

Criminal  Law.^    Possession   is  also  primn  facie  proof  of 

I  ownership,  since  men  generally  own  the  property  which 

they  possess.*  Where  a  person  is  in  possession  of  land, 
the  onus  lies  upon  the  prinuf  facie  trespasser  to  show  that 
he  is  entitled  to  enter/'  The  possession  of  land  suffices 
to  maintain  an  action  of  trespass  against  any  person 
wrongfully  entering  upon  it ;  and,  if  two  persons  are  in 
possession  of  land,  each  asserting  his  title  to  it,  then  the 
person  who  has  the  title  to  it  is  to  be  considered  in  actual 


I  8e«  Clerk  and  Lindwll  on  Tort*.  material.      See      Smith's      leading 

Ch.   XIII ;    Underbill   on  Tort3,  303.  C'aaea,  Xotea  to  Armory  v.  Delatnirie. 

4tMq.  •  Cr.  Plr.    Cod«.    C!i.    XII ;     P^nal 

»  Act  I  of  1S77,   8.  9»  under  which  Code,  sa.  164,  168. 

A    poMOMory  •nit    may  be  brou^t  *  Evidence  Act,  •.  110. 

in  which  the  qnestion  of  title  is   im*  •   4.«*^  v.  WhitloeX  T^.  R.,  1 Q.  B.,  1. 
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possession,  and  the  other  person  is  a  mere  trespasser.^  The 
possession  of  a  person,  who  having  title  to  the  land  has 
entered,  continues  in  him,  until  he  has  been  dispossessed, 
that  is  to  say,  until  some  other  person  has  acquired  a  ie 
fado  possession.  His  possession  differs  from  that  of  a 
person,  who  has  no  title,  in  this,  that  it  need  not  be 
exclusiye.  Even  in  the  case  of  wrongful  user,  his 
title  will  give  him  the  constructive  possession.  And  this 
constructive  continuity  of  possession  will  prevent  mere 
non-user  from  being  construed  as  an  abandonment.* 
Joint  tenants  or  tenants-in-common,  can  only  sue  one 
another  in  trespass  for  acts  done  by  one  inconsistent 
with  the  rights  of  the  other,  as  in  the  case  of  the  de* 
struction  of  buildings,  injuries  to  party-walls,  carrying  off 
of  the  soil,  or  expulsion  of  the  plaintiff  from  his  occupation.^ 
A  person  who  has  been  dispossessed  may  sue  to  recover 
possession,  and  for  damages  and  mense  profits,  and 
Injunction;  and  a  person  in  possession  whose  right  has 
been  infringed  by  a  trespass  may  sue  for  damages  and  for 
an  Injunction  restraining  the  commission  of  such 
trespass. 

injwwcion«  §  72.     The  granting  of    Injunctions   against    the  com- 

mission of  trespass  seems  to  have  grown  out  of  the  juris- 
diction in  cases  of  waste,  to  which  the  relief  was  formerly 
confined.  Privity  of  title  being  the  essential  ground  of 
the  interference  in  restraint  of  waste,  it  was  not  until  a 
comparatively  recent  period  that  the  rule  was  relaxed  to 
admit  of  the  relief  against  a  naked  trespass,  unaccompanied 
with  privity  of  title.  The  jurisdiction  is,  however,  now 
well  established,  although  it  is  still  sparingly  exercised, 


'  Joms  V.   Chnpmon,    2  Ex.,  821.  Jacobs  t.  Senard,  L.    R.,  5  H«    L.» 

*  Clerk  and  Lindsell,  op.  cH.,  289 ;  464.      Sec     Indian     dcc>eiaDB    cited 
An»»7*  T.   JJofjH,  9  Ex.,   6d2.  post,   and  in    Alexander    en    Toit«, 

•  I'nderhiU    on    Tortu,     .?09;     we  116^121. 
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being  confined  to  cases  where  from  the  peonliar  nature  of 
the  property  affected  by  the  trespass,  or  from  its  frequent 
repetition,  the  injury  sustained  cannot  be  remedied  by 
an  action  for  damages.  The  foundation  of  the  jurisdic- 
tion rests  in  the  probability  of  irreparable  injury,  the  inade- 
quacy of  precuniary  compensation  and  the  prevention  of  a 
multiplicity  of  suits,  and  where  facts  are  not  shown  to 
bring  the  ca  se  within  these  conditions,  the  relief  will  be 
refused.* 

Prior  to  the  Judicature  Act  the  decisions  relating  to 
Injunctions  in  case  of  trespass  were  classified  under  two 
heads: — (1)  where  the  defendant  was  in  possession  ;  (2) 
where  the  plaintiff  was  in  possession.  And  the  second 
head  was  subdivided  into  the  cases — (a)  of  pure  trespass 
where  the  defendant  was  an  absolute  stranger,  and  (b) 
where  the  defendant  claimed  under  colour  of  right.- 

Inasmuch  as,  without  possession,  actual  or  construc- 
tive, a  person  cannot  bring  trespass,  the  first  of  the  above 
heads  of  cases  (sometimes  discussed  along  with  cases  of 
trespass),  in  which  the  plaintiff  is  out  of  possession  and 
seeks  an  Injunction  to  restrain  acts  by  the  person  in  pos- 
session, who  claims  by  title  adversely  to  him,  should  be  ex- 
i*luded.  The  defendant  being  in  possession  and  the  plain- 
tiff seeking  to  eject  him,  the  sole  question  between  them 

1  High,   laj^  {  697 ;  at    lllustrat.  feelings    aad    vww  of  the    persons 

inge.  64  ^of  the  Sp«oifio  Belief  Act,  aggrieved.     Motmey      v.     Oookd^, 

ol.  (6),    see  t6.,  s.  703   [where  land  30   Ark.,  640    (Am«r.)].    Upon    the 

WM  for  many  yeaie  held  and    used  principle  enacted  by  cU  (if)  of  s.   54, 

by  the  owner   •■     a   family   borial  the    imiolyeooy   of      tho    trMpasaer 

ground,     defendants   were  enjoined  affords  additional  ground  for    inter- 

from  encroaching  thereon  and  frou.  ference,  since  his  inability  to  raspond 

a    threatened     removal  of    the    re.  in  damages  renders    the  remedy     at 

mains  of    porsoos    interred   therein.'  law  ineffectual.    /6.,    s.    707.    8Uw- 

In    such   a    case  there    can  be    no  aH  v.  C*«ir,    3  Bland.,  440  (Amer.) 
standard  by  which  to  estimate    the  *  See      judgment  of    Kindersley. 

damages  sustainad  since  the    extent  V.  C,  hi  Loumie^  v.    BtUk,    33   L. 

of  the  injury  is   dependent  upon  the  J.  Ch.,  461. 
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is  as  to  the  title  to  the  land.  If  this  be  in  the  pkintifE,  the 
defendant  is  a  mere  trespasser.  Such  ordinary  eject- 
ment eases  are  distinguishfible  from  those  coming  under 
the  second  of  the  above  head^,  where  the  injury  is  a  tres- 
pass or  forcible  invasion  of  plaintiff's  posf^ession  of  his 
property. 

In  cases  where  the  relief  sought  is  ejectment.  Courts 
in  India  may  clearly  by  means  of  an  Injunction  secure 
the  property  from  damage  during  litigation.  At  the 
same  time  care  must  be  taken  lest  by  interfering  with  the 
ordinary  rights  of  owership  the  mere  institution  of  a 
suit  should  operate  as  a  vexatious  interruption  to  the 
enjoyment  of  property.  The  English  Courts  for  special 
reasons^  formerly  hesitated  as  to  these  cases  and  refused 
to  interfere  by  Injunction  where  the  plaintiff  was  out  of 
possession,  unless  there  was  fraud  or  colUsion,  or  unless 
the  acts  perpetrated  or  threatened  were  so  injurious  as 
to  t^iud  to  the  destruction  of  the  estate.*  Where  the 
plain tiflf  is  in  possession  there  may  be.  as  already  observed, 
a  pure  trespass  or  a  trespass  under  colour  of  title.'*  In 
both  cases  the  Courts  must  be  guided  by  a  wise  discretion 
according  to  the  facts  of  the  case  and  the  principles  en- 
acted by  the  Specific  Relief  Act.^ 

In  ordinary  eases  of  trespass  where  the  trespasser  is  a 
mere  stranger,  a  judgment  which  declares  his  right  and 
awards  damages  is  sufficient.  But  where  the  defendant 
is  himself  entitled  to  possession  as  well  as  the  plaintiil  and 
his  wrongful  act  has  been  committed  under  claim  of  right, 
the  Court  is  justified  in  protecting  the  plaintiff's  interest 
by  means  of  a  perpetual  Injunction.* 

ColletU    Specific     Relief     Act,  *  Sce.a.  64,   ill*,    (o),  (rh 

309, 267,  268^  *  StaUaarti   v.   Oopal.  Panday,    20 

•  Ketr,  Inj..  111.  W.  R.,    168,  169.  (1873);  S.  C,    12. 

"  See  as  to  this  expreieion  Davett'  B.  L.  R.,  197, 
port  V.    Davenport,  7  Ha.,  217. 
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Formerly  the  tendency  of  the  CourtB  was  not  to  grant 
an  InjuiK^tion  where  the  trespasser  was  an  utter  stranger, 
unless,  the  acts  tended  to  the  destruction  of  the  estate  or 
there  were  special  circumstances.  On  the  pther  hand, 
where  the  party  in  possession  sought  to  restrain  one 
who  claimed  by  adverse  title^  there  the  tendency  was  to 
grant  the.  Injunction,  at  least  where  the  acts  done  either 
did  or  might  tend  to  the  destruction  of  the  estate. 

These  distinctions  have,  however,  lost  much  of  their 
importance  in  England  since  the  Judicature  Act,  which 
enables  the  Courts  to  grant  an  Injunction  in  all  cases,  if  it 
shall  think  fit.^  So  also  in  India  the  Courts  may  grant 
an  Injunction  in  all  the  cases  of  trespass  abovementioned 
according  to  their  discretion,  such  discretion  to  be  exer- 
cised with  regard  both  to  the  principles  enacted  by  the 
Specific  Relief  Act  and  the  circumstances  of  the  parti- 
cular ease.  Upon  the  subject  of  damage  it  must,  how- 
ever, be  remembered  that  an  act  not  amounting  in  itself 
to  serious  damage  may,  from  its  continuance,  amount  to 
trespass  attended  by  irreparable  damage,  and  there  are 
oases  where  great  damage  may  be  done  to .  property, 
though  the  actual  damage  done  by  the  trespass  is* 
nothing.* 

Where  a  trespass  of  a  continuing  nature  has  been  com- 
mitted by  the  defendant,  but  has  been  discontinued  before 
suit  brought,  the  Court  will  not  inferfere  by  Injunction 
to  restrain  the  defendant  ^rom  continuing  such  trespass 
merely  because  the  plaintiff  entertains  vague  apprelien- 
sions  that  the  trespass  may  be  recommenced/' 


^  Kerr»  Inj.,  IIA.  As  to   mere  apprehension  of  ti'i<4puiiSj 

'i  Jb„  117.  see  Otbbon  ▼.   Abdur  Bahtnan  Khan, 

i  Chabildas   Lallvbhaiy,  The   Mu»  3    B.    L.   B.,    A.    C.  411    (1869): 

nidpal  Commisnomr   of  Bombay,  8  Poran   Ohand    OaUeeha     v.    Ptrreih- 

Bom.  H.  C.  R.,  0.  C.   J.,  85  (1871).  natk  SingK  12  W.  R.,  S2  (1800). 
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Though  the  jurisdiction  by  mandatory  Injunction  to 
compel  the  restoration  of  matters  in  statu  qtio  is  sparingly 
exercised,  yet  a  trespass  irreparable  in  its  character  and 
of  a  continuing  nature  may  be  restrained  by  a  mandatory 
Injunction,  thus  restoring  things  to  their  original 
condition.'  There  must,  however,  be  no  delay  on  the 
part  of  the  plaintiff  in  bringing  his  suit.'  A  mandatory 
Injunction  should  not  be  granted  against  a  trespasser 
compelling  him  to  come  on  the  land  on  which  he  had  tres- 
passed to  remove  an  encroachment  made  thereon  by 
him.' 

So  where  the  defendant  built  a  wall  on  the  plaintiff's 
land  and  thereby  committed  a  trespass  the  plaintiff  in 
a  suit  brought  for  that  purpose  obtained  damages  for  the 
trespass  and  a  mandatory  Injunction  directing  the  defen- 
dant within  two  months  to  remove  the  wall,  and  to  restore 
the  plaintiff's  premises  to  their  former  condition.* 

The  commission  of  a  trespass  may  subject  the  offending 
party  to  an  account  which  will  be  taken  on  varjring 
principles  according  as  the  acts  complained  of  have  been 
fraudulent  and  wilful,  or  inadvertent,  and  under  a  bona 
fide  belief  of  title. ^  Compensation  may  be  given  for  dam- 
age.^ After  the  establishment  of  his  legal  right  and  the 
fact  of  its  violation,  the  plaintiff  is  entitled  as  of  course  to 
a  perpetual  Injunction,  unless  there  be  something  special 
in  the  circumstances  of  the  case.^  Where  there  has  been 
found  to  be  a  continuing  trespass  by  encroaclunent  relief 
by  way  of  Injunction  is  the  proper  remedy  in  such  a  case, 


*  High,  luj.,  §  708 ;  Ktrr,  Inj.,  163.  iur  Kharscdji  Mancherji,  I.  L.  R.,  2S 

i  Haji  Syed  Muhammad   v.    Oulab  Boni.,  20  (1903). 

Rai,    I.    L.    R.,  20  All.,  346  (1898) ;  *  Jauntri  v.  H.  A.   I'mile^  I.  L.  R.. 

refeiriog  to  Benodt  Coomaree  Dosscc  13  All.,  98  (1890). 

V.     Soudamoncy     Dower,    I.  L.    H.,  *  Kerr,  Inj.,  161. 

16  Cal.,  262  (1889).  •  76.,  162. 

i  Snvroji  Mantckji   Wadia  v.  Das-  '  /&.,    166.     " 
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tor  to  alJow  compensation  wouJd  be  to  let  a  trespasser  put  a 
value  or  money  worth  on  another  man's  property  and  de- 
prive him  of  it  against  his  will.^ 

Illustrations  of  the  application  of  the  abovementioned 
principles  may  be  found  in  the  Specific  Relief  Act,*  and 
in  the  Indian  decisions  hereinbefore  and  hereinafter  cited. 
Lawful  possession  of  land  is  sufficient  evidence  of  right 
as  owner,  as  against  a  person  who  has  no  title  whatever, 
and  who  is  a  mere  trespasser.  The  former  can  obtain  a 
declaratory  decree,  and  an  Injunction  restraining  the 
wrong-doer.  In  such  a  suit  the  defence  was  that  the 
land  was  loakf,  and  the  defendant  muttcalli  of  it.  Both 
Courts  found  that  the  plaintiff  was  in  possession  as  pur- 
chaser from  some  of  those,  who  were  entitled  to  sell.  But 
the  first  Court  did  not  find  a  fact,  which  the  Appellate 
Court  found,  niz.,  that  the  property  had  been  constituted 
icakf.  Both  Courts,  however,  concurred  in  the  finding 
that  the  defendant  at  all  events  was  not  the  miUwalU 
and  had  no  title.  Held,  that  the  plaintiff  was  entitled  to 
a  declaratory  decree  against  this  defendant  as  to  his  right 
and  an  Injunction  restraining  him  from  interfering  with 
his  possession.  For  the  purposes  of  the  plaintiff's  claim- 
ing such  a  decree,  it  was  not  necessary  that  he  should 
negative  the  loakf  ;  as  to  the  validity  of  the  endowment 
no  decision  being  needed.  This  could  not  be  decided 
either  way  in  this  suit  as  parties  interested  were  not  be- 
fore the  Court.' 

Where  the  defendants  under  colour  of  an  old  farm  were 
collecting  from  the  ryots  of  th  e  plaintiff's  estate  two 
annas  rent  over  and  above   the  full  sixteen  annas  in  the 


1   JethalaU      Herachand      v.     LaU  »  lemail   Ariff  v.  Mahomtd  Ghout, 

bhai  IkUpa^hai,    I.  L.  K..   28  Bora..  I.  L.  R-  20  Cal.,  8S4  (1893);  8.  a, 

2M  (19(M),  see  §  30  anU,  20  I.  A.,   90 ;  distinguished  in  NUa 

'^  Act  I  of   1877.  9.    54,  illB.  (n)  A  Chand  OaUa   v.    Kanchiram  Baganu 

(r).  I.L.B.,  26  C*l.,  679(1899). 
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rupee  the  Court  granted  an  Injunction,  being  of  opinion 
that  an  action  would  lie  therefor  even  though  no  actual 
damage  had  been  shown  to  have  been  caused  to  the  plain- 
tiff upon  the  ground  that  the  owners  would  otJierwise  be 
prejudiced,  difficulties  and  complications  might  ensue,  and 
that  the  act  complained  of  must  neoessarHy-  cause  injury.^ 

In  the  case  of  trespass  by  public  companies  or  public 
bodies  the  principles  upon  which  the  English  Courts  act 
in  restraint  of  such  trespass  diflfer  in  some  respects  from 
those  upon  which  they  act  in  restraining  trespass  by  in- 
dividuals. Where  a  private  person  applies  for  an  Injunc- 
tion to  restrain  a  public  body  from  entering  illegally  upon 
his  land  he  is  not  required  to  make  out  a  case  of  destruc- 
tion, trespass,  or  irreparable  mischief.  The  Court  will 
prevent  such  bodies  from  deviating  in  the  smallest  degree 
from  the  terms  prescribed  by  the  Statute  which  gives 
them  authority.  If  they  enter  upon  a  man's  land  with- 
out taking  the  steps  required  by  the  Statute,  the  Court 
will  at  once  interfere.  The  Court  has  not  only  jurisdic- 
tion to  restrain  them  from  affecting  a  man's  land  by  stir- 
ring out  of  the  exact  limits  prescribed  by-  the  Statute 
which  gives  them  authority,  but  is  almost  bound,  and 
will,  as  a  matter  of  course,  interfere,  unless  the  damage 
is  so  slight  that  no  injury  has  arisen,  or  is  likely  to  arise, 
or  unless  the  injury  is  so  small  as  to  be  incapable  of  being 
appreciated  by  damages,  or  unless  the  remedy -by  damages 
is  adequate  and  sufficient  and  the  proper  remedy,  or  the 
trespass  is  of  a  merely  temporary  nature.* 

In  an  Indian  case*  decided  prior  to  the  passing  of 
the  Specific    Relief    Act,   Sargent,  J.,   in   discussing  the 

i  XadiriumiM   CkowdMry   r.  Ram  Bom.  H.  C.  R.,   85^   91  (1871).    The 

€hund€T  Swma,  W.  R.  (1864),  362.  leaned  judge  added  "for  the  €on«pt 

2  Kwt,  Ib}.,  118,  119.  expoaitiGn  of  the   law  applicable    to 

:s  Cht!^i}d»it  LaVhAhair  v.  TM  Muni-  public  companiea  aad-pecian»iii    a 

<ipal     Commis'Jnontr    of   Bonnbuyf     8  simUar  position,  I  can  not  do  better 
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principles  upon  which  the  Court  will  interfere  by  Injunction 
to  restrain  acts  of  public  functionaries  in  excess  of  their 
statutory. powers,  said  that  the  rule  that  Courts  of  Equity 
will  not  restrain  acts  of  trespass,  unless  the  injury  appre- 
hended £rom  them  is  of  such  a  nature  as  that  its  repeti- 
tion would  cause  irreparable  loss  to  the  plaintiff,  applied 
only  where  the  trespass  complained  of  was  that  of  a  pri- 
vate individual,  and  not  where  the  act  is  that  of  a  public- 
functionary.  It  is  apprehended,  however,  that  since  the 
passing  of  the  Speciic  Relief  Act  all  cases  of  whatever 
nature  must  be  decided  by  reference  to  the  principles 
contained  in  that  Act. 

§  73.    It  is  as  equally  elementary  that  only  the  person,  yy^^^  ^^y  ^^^ 
who  ciMninits  the  trespass,  can  be  sued,  as  tiiat  witliout  ^'^reSpoct  "!If 
possession,  actual  or  constructive,  a  man  cannot  bring  an  »rf«piwB. 
action  of  trespass  the  essential  character  of  which  is  the 
forcible  invasion  of  another's  right  of  possession.     In  this 
as  in  all  other  torts  the  applicant  must  have  a  personal 
interest  in  the  matter,'  and  his  conduct  and  that  of  his 
agent's  must  not  have  been  such  as  to  disentitle  him  to 
the  assistance  of    the  Court.'    There   must    have    been 
no  dday  or  acquiescence.'    The  t^iant  or  holder  should 
sue  in    all   cases  of    trespass,  unless  there  is  permanent 
damage  to  the  property ;  the  general  rule  being  that  the 
rev^raioner  can    only  sue  where    there    is   a    permanent 
damage  to  the  reversion.^ 


thao  to  refer  to  Mr.    Kcrru  work    on  =*  lb.,  tl.  (A);  Kerr.  luj.,  121. 

Injonotioiia  at  p.  '295,  where  he  says  *  See  cases  cited   in  Alexander  on 

[here  foUowa  tht    paamgt,    a  reference  Torts,  122;   this  rule    has  been    held 

§0  which  is^venin  the   last    nott].  "  not    to    apply  where  the  landlord  in. 

As  to  the  itoqmsition  of    land    for  as  it  were,  a  partner  with  his  tenants  : 

puMlo  '{NtrpoMb    and  for    compsni^n  Vcnkata  Vhalam  Chetly  v.  An4inppan 

^e  Aet  I  fl^  1894.  Amhalam,    I.     L.   R.,    2    Mad..     Z'Vl 

>   Act  I  of  1877.  *.  56,  cl.  ik).  (1879). 

2   lb.,  cl.  (/). 
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A  landlord  who  has  only  a  constructive  possession  of 
lands  through  his  tenant  cannot  obtain  relief  by  way  of 
Injunction  under  clause  2  of  section  4  of  the  Mamlatdars' 
Act  (Bom.  Act  III  of  1876). 

D  sued  in  the  Mamlatdar's  Court,  as  A* 8  constituted 
attorney  for  an  Injunction  restraining  defendants  from 
causing  any  obstruction  to  his  possession  of  certain  lands. 
The  land  belonged  to  A^s  husband,  who  was  alleged  to 
be  a  lunatic.  But  there  was  no  adjudication  of  his  lunacy 
nor  was  A  appointed  a  manager  of  his  estate  under  Act 
XXXV  of  1858.  Held  that  D  had  no  right  to  sue.  A 
not  having  been  appointed  a  manager  of  her  husband's 
estate,  had  herself  no  right  to  sue  in  respect  of  a  disturbance 
of  her  husband's  possession.  She  could  not  therefore 
authorize  her  agent  to  sue  on  her  behalf.' 

If  ryots  are  actually  in  occupation  of  their  lands  and 
.  are  only  interfered  with  and  embarrassed  in  that  occupa- 
tion the  proprietors  are  not  entitled  to  sue,  but  the  ryots 
themselves  have  a  right  to  sue  for  an  Injunction  restrain- 
ing the  trespasser  from  interference.  If  they  are  ousted, 
the  zemindar  has  a  right  to  bring  an  action  against  the 
trespasser  to  recover  possession.  Where  there  has  been 
an  ouster  from  zerait  land  and  the  trespasser  is  cultivating 
indigo  thereon  the  remedy  is  ejectment,  and  not. an  In- 
junction from  cultivating  the  indigo,  for  such  a  prayer 
implies  a  right  to  cultivate  other  crops.* 

If  a  stranger  trespasses  upon  joint  property  one  of 
the  several  persons  jointly  interested  in  the  property  is 


1  Nemara  v.  Devatulnippa,  I.  L.  R.,  a  trespasser,  referred  to  in  this  de- 
15  Bom.,  177  (1890);  following  Z>e«i»  cision  ;  sec  cases  cited  in  Alexander 
V.  Keahavbhai,  I.  L.  R.,  12  Bom.,  on  Torta,  121,  122.  A  tmitee  oau 
419  (1887).  alone  sue    in    ejectment.   Lachenteen 

2  Nundun  LaU  v.  Uoyd,  22  W.  R.,  v.  Taruknath  Porafnankk.  Cot.,  91 
74  (1874).     Bat  as  to    the    right    of  (1864). 

one  of  several   joint  tenants  to  eject 
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entitled  to  restrain  that  stranger  from  committiiig  the 
"lirespass.*  If  some  of  several  coparceners  purchase 
from  a  stranger  trespasser  a  building  erected  by  him 
on  land  jointly  held  by  all  the  coparceners,  such 
purchasers  are  quoad  the  building,  trespassers,  and  a 
suit  is  maintainable  by  the  remaining  coparceners  to 
be  put  into  joint  possession  of  the  land  covered  by  the 
building.^ 

A  private  person  may  sue  in  respect  of  a  matter  affect- 
ing the  public  interest,  if  he  can  make  out  a  case  of 
special  damage  or  can  show  that  greater  damage  is 
caused  to  him  by  the  act  complained  of  than  is  caused 
to  the  pubUc  in  general.^ 

The  fact  that  other  persons  have  similar  rights  to  those 
of  the  plaintiff  does  not  necessarily  make  the  latter's  right 
a  public  right  in  the  sense  that  no  action  can  be  brought 
upon  it,  unless  special  damage  is  proved.  A  right  claimed 
may  vest  in  the  plaintiff  severally  as  well  as  jointly  with 
others.^  Where  a  plaintiff's  suit  to  have  the  defend- 
ants restrained  by  Injunction  from  causing  disturbance 
to  him  in  cultivating  his  fields  was  rejected  by  the 
Mamlatdar,  on  the  ground  that  his  allegations  were  not 
proved  against  all  the  defendants,  one  of  the  defendants 
having  been  found  not  to  have  disturbed  the  plaintiff,  it 
was  held,  reversing  the  order  of  the  Mamlatdar,  that 
there  was  nothing  in  the  Mamlatdars'  Act  (Bom.  Act  III 
of  1876)  to  prevent  the  Mamlatdar  from  granting  the 
Injunction  as  against  the  defendants  against  whom  the 
case  was  proved.  The  High  Court  accordingly  directed  an 
Injunction  to  go  under  section  4  of  the  Mamlatdazs'  Act 

1  Muhammad     AU    Jan    v.    Faiz  *  VtmbUaehaia      r.      Kuppiuami, 

BaksK  I.  L.  R.,  18  All.,    362   (1896).  I.  L.  R.,  11  Mad.,  42  (l«87)[ii^t  to 

•  Ih„  361.  grace  cattle]. 
»  Kerr.  Inj.,  12U. 
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restrajning  the  said  defendants  from  causing  the  alleged 
disttiifbance  to  the  plaintiff.^ 

§  74.     The  torts  of   \vaste    and   trespass  dealt  with  in 

this  Chapter  are  wroiigs   to   possession   and  property  in 

respect     of     which     Injunctions    will    issue    upon    the 

principles  hereinafter  stated.     It  is  clear   that    an  owner 

fn  possession   of  an    absolute    estate  of  inheritance  has 

indefinite  rights  of  use  and  dominion  with  power  to  waste 

land  and   to   d^fetroy    chattels   at  his  pleaPsure.    Waste, 

therefore,  has  been    defined  as  a  substantial    injury   to 

the  inheritance    done    by    one    having  a  limited  estate 

during  the  continuance  of  that  estate.    Such  injury  may 

be  caused  either  by  diminishing  the  value  of  the  estate 

or  by  increasing  the  burdens  upon  it  or  by  impairing  the 

evidence  of  title.     The  owner  of  the  absolute  estate  has 

the  right  to  require  that  the  nature  and  character  of  the 

property  shall  not  be  changed  by  the  owner  of  the  limited 

estate.     An  act  may   therefore    constitute  waste  which 

increases  the  value    of    the    property,    such   as   an   act 

which  iticreases    the    value    of    the   estate,    but    which 

impairs  the  evidence  of  title  or  increases  the  burdens  on 

the  property.     It    is  not,  however,  every  conversion  of 

land  Which  constitutes  Waste.     There  must  be  ^n  injury 

to  the  mh(«itance  c^thfer  *'in  the  sense  of  value  "  or  *'  in 

the    s^se    of  destroying    identity":  by  what   is  called 

destrdying  evidence  of  the  owner's  titie  a  peculiar  head 

of  the  law  which    has    not    been  extended    in   modem 

titnes.     In  times  phst,  however,  where  evidence   of    title 

depfeiid<?d    efttirbly  upon   the  memory   of   witnesses  an 

alterStibh  of  fevidtehce  of  titte  was  a  very  serious  matter. 

But  the  existence    of   ordnance  surveys  and  maps  have 

grf^atly  reduced  the  importance  of    such  alterations,  and 


•  Chiiiiamnurat-    Xarrtj/nn     Otth.    v.    fPtfn,  1.   L.   11.,  14   I5c»in..   17  (1889). 


INJUNCTIONS    AGAINST   TRKSPASS    AND    WASTE.         'Mi^ 

the  Courts  will  consider  only  that  to  be  waste  which  is  so 
in  the  real  and  not  in  a  t«c)mical  sense  of  the  term. 

The  distinction  between  waste  and  trespass  consists  in 
the  foimer  being  the  abuse  or  the  destructive  use  of  pro- 
perty by  one  who,  while  not  possessed  of  the  absolute  title 
thereto,  has  yet  a  right  to  its  legitimate  use  ;  trespass 
being  an  injury  to  property  by  one  who  has  no  right  what- 
ever to  it«  use.  Tlic  essential  character  of  waste  is,  that 
the  party  committing  it  is  in  rightful  possession  and  that 
there  is  a  privity  of  title  between  the  parties.*  The 
definition  above  given  is  that  of  the  so-called  ' '  legal ' ' 
waste.  "Equitable"  waste  according  to  English  law  is 
the  unconscientious  use  of  a  legal  power  as  by  a  tenant 
for  life  or  years  holding  an  estate  created  ' '  without 
impeachment  of  waste. "^  The  effect  at  law  of  such  a 
clause  in  an  instrument  prior  to  the  Judicature  Act, 
1873,  was  not  only  to  allow  a  tenant  for  life  or  years  ta 
commit  waste,  but  it  was  a  special  power  permitting 
him  to  appropriate  the  produce  of  the  waste  to  his  own 
use.  A  Court  of  Equity,  however,  considered  the  exces- 
sive use  of  the  legal  power  incident  to  an  estate  unim- 
peachable of  waste  to  be  inequitable  and  unjust  and 
therefore  controlled  it.  That  Court,  therefore,  in  the 
exercise  of  its  jurisdiction  restrained  all  destructive, 
malicious  or  extravagant  waste,'  and  the  Courts  in  India 
would  no  doubt,  if  called  upon  to  do  so,  proceed  upon 
tlie  same   principles    should    the     occasion  arise.    Legal 


»  Kerr,  Inj.,  65  ;  High,  Inj.,  §050;  coiiaidered  waste  at  law,  being  con- 
Pollock  on  Tort,  4th  Ed.,  313:  distent  with  the  legal  rights  of  tho 
a*  to  waste  by  destroj'iiig  evidence  party  oommitting  them,  but  which 
of  title,  sec  Doherly  v.  Allman,  J..  arc  deemed  waste  in  equity  on 
IJ.,  3  App.  Cas.,  725,  726,  735  (1878) ;  account  of  their  manifest  injury  Uy 
Jonu  V.  ChappeU,  L.  R..  20  K(|.  the  inheritance"  :  High,  Inj.,  §  (ISO; 
542  (1876).  citing  2  8tory,  Eq.,  §  915. 

»  "Equitable    waste  h  defiuod  to  •'  Korr,  Inj.,  87—97. 
(>oadi8t    of     such    acta    a^    arc    not 
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waste  may  be  oaufted  by  felling  timber-trees'  by  (in  the 
case  of  tenants  of  \vari*en8,  fiah  ponds  and  the  like)  tak- 
ing so  many  of  the  animals  that  the  pcq)etiiity  of 
succession  is  destroyed*  by  digging  for  minerals,'  )>y 
alteration  of  character  or  bad  cultivation  of  lan<l,*  ])y 
pulling  down  or  altering  buildings  or  suffering  them  to 
decay, "^  and  by  other  like  acts  of  an  injurious  or  des- 
tructive character.  Waste  which  consists  in  the  commin- 
sion  of  positive  acts  is  called  "voluntary"'  wast4», 
whereas  '*  iK»rmissive "  waste  is  the  suffering  the 
tenement  to  lose  its  value  or  go  to  ruin  for  want  of 
necessary  repair, 
jigijnit'^^te.  §  ^^'  'J'*^  (-ourt  will  in  a  proper  case  grant  an  Injunc- 
tion restraining  the  comimission  of  waste.*  The  principles 
upon  which  the  (^ourt  interferes  in  cases  of  waste  are  the 
same  as  those  upon  which  it  proceeds  in  other  cases.* 
In  the  firet  plac^e,  it  is  well  establislied  that,  in  actions 
brought  for  the  express  purpose  of  restraining  waste,  pri- 
vity of  title  must  exist  between  the  parties  to  the  action.'' 
Nextly  as  a  general  rule,  the  Court  will  not  issue  an  In- 
junction to  restrain  waste  except  upon  wiquestioned  evi- 
dence of  complainant's  title  and  where  the  defendant  is  in 
possession,  under  a<l verse  title,  the  relief  will  be  refused/ 
Nor  will  the  Court  interfere  by  injunction,  when  complain- 
ant's title  is  not  clear,  since  the  relief  is  granted  only  when 


1  See  Aet    I    of   1877.  x.  54,    illiis.  •  lb.,    70-71:     m    to   altera i ion  : 

(n);    Kerr.    Inj.,  06-  62  :  im  to  inter-  wo       Hatnchandra       Vaswiei'jKt       v. 

est  and  pro|x»rty    In  wveivd    tinil»or.  Babnji  Kiisa/i,  I.   L.     R.,     15     Koni.. 

V.  ib.,  97—104.     See  uIho  High.    Iiij.,  73  (1890). 

If      671—679.      PnhniM     the     in<wt  •  /S«'€  Act  I  of  1877.  ».  64.  illu^tii^. 

frequent  clna«  of  va^s    im  thifl    head  (m)  and  (n). 

are  suits  to  restrain  ^*:iate  liy  eutt4ng  »  Str   High,     Inj.,   Ch.   XI:    KeiT. 

and    removing    timlier    from  eMtnten  Inj.,  (I1.  IV. 

of  freehold.  •  v.  poal. 

•  /&.,  62.  »  PUUKorth    v.    Iloplnn,    6      W?., 

3  /fc.,  63—68.  5i  ;    AiWm    v.    />>.  •&..  784;   Tnlt^d 

^  lb.,  68—69.  V.  Hope  ScoU,  4  K.  *  J..  96. 
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the  title  is  free  from  disputes'  A  particular  title  miist  be 
shown  by  complainant  :*  and  it  was  held  that  when  there 
was  grave  doubt  whether  an  action  at  law  could  be  main- 
tained for  the  alleged  waste  it  was  pro{>er  Uy  refuse  a  tem- 
porary Injimction.*  Thirdly,  wa^te  or  threat  of  waste 
must  be  established,  and  the  Coilrt  will  not  interfere  where 
the  waste  is  of  a  trivial  nature,  unless  an  intention  to  com- 
mit further  waste  can  be  shown  when  the  Court  will  in- 
terfere, though  the  first  acts  of  waste  may  have  been  of  a 
trivial  nature.  Moreover  to  warrant  interference  it  is  not 
essentia!  that  actual  and  serious  waste  should  have  been 
already  committed,  for  the  (-ourt  has  jurisdiction,  if  a  fair 
case  of  prospective  injury  can  be  made  out,  to  interfere 
before  waste  has  been  actually  committed.  The  plain- 
tiff must  show  either  some  actual  violation  of  his  right 
or  a  sufficient  ground  to  apprehend  it.  A  mere  statement, 
however,  that  the  plaintiff  apprehends  that  the  defend- 
ant intends  to  commit  waste  (without  stating  any 
ground  for  it),  is  insufficient.^  When  the  injury  com- 
plained of  is  susceptible  of  perfect  pecuniary  compensa- 
tion, and  one  for  which  satisfaction  in  damages  can  be  had,^ 
or  where  adequate  relief  may  be  had  otherwise  than  by 
Injunction,^  in  both  of  such  cases  the  Injunction  will  be 
withheld.     Lastly,  the  principles  with  regard  to  delay  and 


I  Lmce    V.   Lit4X!f,    \    Ir.     K.|.,   !W:  Sm) ;  cit^^d  ib. 

eikHl  in  High,  Inj.,  §  Wl.  ■*  High.   Inj.,   $  600  ;     Kerr,   liij.. 

■  Whiteleyge    v.    Wkitrle/fgc,   I   IJro.  pp.    3,3,    64,  and  ra«f»  t.hcit»  citod  : 

V.  0.,  fiS.  an   to  the    i%fu8a)   of    Injanrtion    in 

*  Lwiing    \.   Conn^  1  Ir.  Ch.,  273,  <jw*oh  of  aiuehorative  or  trivial  wowto, 

eitVHl  in  Higli,  Inj..   §661.     So  when*  i^  Dnherty  v.  AUftMH,  l^    R.,   3  A  pp. 

the    c|iie8tion    of   the  right  to  do  the  C'ns.,  722,  724,  733. 

thing irhich it  was  sought  to  rcatrain  •  Cocif^   v.     Cnmtll,    4   Ind.    Ch., 

as  waste  was  doubtful  and   mnted   up-  .144  (Amer.)  ;  ««   Act  I   of  1877,    ». 

on    the     construction     of     a  statnto  rtl. 

which  was    doubtful,    the  Court  n-  •  Montgomery  v.     Walker,  36  Ga.. 

fused  an  Injunction  in    the  /irat    In-  515   (Amer.);    ««<:   Act  I   ol  1877,  a. 

•fcaiicc :     Field    v.    Jackwn,     Dick..  56,  c;l.    1). 
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acquiescence  are  generally  applicable  in  cases  of  waste.  It 
is,  however,  to  be  noted  that  delay  is  not  so  prejudicial 
to  the  plaintiff  in  cases  of  waste  as  in  other  applications  for 
Injunctions  and  in  some  cases  is  not  material.  So  a  person, 
who  has  been  permitted  to  cut  down  half  of  the  trees  upon 
the  land  of  another,  can  aci^uire  no  title  from  the  negligence 
of  the  owner  to  cut  down  tlie  remaining  half.  The  case 
is  however  different,  if  the  defendant  has  been  encouraged 
by  the  acquiescence  of  the  plaintiff  to  expend  monies 
upon  the  property,  upon  the  faith  and  understanding  that 
no  obstacle  will  be  afterwards  thrown  in  the  way  of  his 
enjoyment.^ 
Apainst  whom      §   76.     Injunctions   against    the   commission   of   waste 

such  Injune-  .„      ,  •■  .  i  p    n        •  *  i 

tionswiUbo     Will    be   granted   against   the   lollowmg,   amongst   other 

granted. 

persons  : — 

The  jurisdiction  of  equity  to  stay  the  commission  of 
waste  at  the  suit  of  the  owner  of  the  inheritance  against 
lifo^o^^ears^or  *'^^  tenant  for  life  or  years  is  well  established,  and  is  fre- 
in  toil  quently  exercised  in  England,  where  such  estates  are  of 

common  occurrence.  A  tenant-in-tail  in  possession,  with 
successive  estates  tail  in  remainder  is  dispunishable  of  both 
legal  and  equitable  waste,  because  he  may  at  any  time 
bar  the  entail  and  acquire  the  absolute  fee -simple  ;  so  also 
is  a  tenant-in-tail  with  the  reversion  in  the  Crown  and  a 
tenant-in-tail  under  an  Act  of  Parliament,  which  precludes 
the  barring  of  the  entail.  Tenants-in-tail  after  possibility 
of  issue  extinct,  who  have  been  in  possession,  and  tenants* 
in-fee-simple  subject  to  an  executory  devise  over  and  heirs 
taking  by  resulting  trust,  until  the  happening  of  the 
contingency,  are  within  the  principle  of  equitable  waste 

1  Kerr.  Ill j.,  54,  ,'),'>;   a,-*  to  •^c^^^lk's•  in  mines  oM'iiig    to   tJie    jieculiar    na- 

cencc,     seo    Xoyua    Mismr    v.    Hn/»i'  rare  of   the    propertv:  Parrot  v.  I*«U - 

i»M,  I.  L.  U.,  oral.,  6()9  (18S2).  (iti'd  ma:  11  M.    &  K.,    635:    Noncay   v. 

jjost ;  the    utmwit  tlcgrec  of    |irorii|»-  liufre.     J 9  Ve8.,  159;  HiIfo7t  v.    Lord 

titiidc  is  exacted    in    (v\sf^    ,,f    wn-tt-  (irantilh,  (>.  &  Ph.,  28U. 


INJUNCTIONS    AGAINST    1  UtJSPASS    AND    WASTK.      o78 

only.^  It  would  serve  no  practical  purpose,  however,  t6 
further  deal  with  these  and  other  estat.es,  which  are 
peculiar  to  English  law  and  almost  unknown  in  this 
country. 

The  nature  of  the  estate  taken  bv  Hindu  female  heirs  (ii)  Hindu  fo- 

11-1  i"         •  1  •*  '"**'^  **®  "• 

whether  w^idows,  daughters  or  mothers,  is  anomalous,  if 

it  be  considered  with  reference  to  the  principles  of  Eng- 
lish law.  It  is  now  settled  that  the  nature  of  the  estate 
taken  by  a  daughter  or  mother  is  the  same  as  that  of  a 
widow,  and  the  same  principles  are  applicable  in  each  of 
these  cases.  A  Hindu  widow's  interest  in  the  estate  of 
her  husband  cannot  be  accurately  compared  to  any  estate 
known  to  English  law.  Such  an  estate  can  only  be  pro- 
perly described  as  a  Hindu  widow's  estate.  It  is  not  an 
absolute  estate  for  all  purposes,  and  it  is  not  merely  an 
estate  for  life.  As  the  widow  represents  the  whole  inher- 
itance, her  interest  is  not  merely  that  of  a  tenant  for  life. 
The  estate  may  be  best  considered  as  an  absolute  estate 
subject  only  to  certain  conditions."  It  is  a  restrained 
estate,  not  a  trust-estate.  The  widow  is  entitled  to  the 
estate  of  her  husband,  to  be  possessed,  used  and  enjoyed 
by  her,  ;as  a  widow  of  a  Hindu  husband  dying  without 
issue  in  the  manner  prescribed  by  the  Hindu  law.^  Where, 
however,  she  is  about  to  deal  with  the  property  in  a  mode 
contrary  to  the  Hindu  law,  in  extension  of  her  power  over 
it,  and  in  derogation  of  the  rights  of  those  who  may  suc- 
ceed to  it,  the  Court  is  (and  in  that  case  only)  justified  in 
restraining  her  in  the  uf^e,  custody,  and  disposition  of  it.* 


1  Kerr,  In].,  75— 8(),    83   -S7.  Uj^purmh    Jktssc*',   6    M.  I.   A.,  4.39 

•  SobokUhf.n  Stirmih  Roy  v.  Hai!-  (1856). 

nath  Surmih  Roy,   I.  L.    K.,   10    Cal.,  4   Hurry   Ihss     DuJ    v.    Sm.    Up- 

1107  (IS84).  purr::th       Dosste,       »Sevo«trc,      6e4H, 

3  Hurry   Dosn   Dutf    v.    Riuigmimo-  1856;    S.    C,     6    M.     I.     A.,     433; 

ney  DosJtee,   Scvcstre,   657,   658,     650  .irid      aec      (hjulmoney       Doggee     v. 

<i851);     Hurry    Dom    Out  I     v.     .S'w.  Satjormoney     DosMe^    Seveatre,     663, 
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The  nature  of  the  estate  of  the  female  heir  offers  no  bar 
whatever  to  restraining  her  by  Injunction  from  waste  or 
from  any  improper  alienation.  Hindu  female  heirs  in 
possession  of  the  inheritance  (whether  widow,  daughter 
or  mother)  may  be  restrained  from  committing  acts  in 
the  nature  of  waste,  at  the  suit  of  the  reversionary  heir, 
or  the  person  next  in  succession.*  It  is  not,  however, 
sufficient  to  say  that  there  is  one  person  entitled  in 
] possession,  and  another  entitled  in  remainder  in  order  to 
induce  the  CWrt  to  interfere  to  take  the  property  out  of 
the  hands  of  the  individual,  who  is  in  possession  of  it ;  but 
it  is  necessary  to  show  that  there  is  danger  to  the  property 
from  the  mode  in  which  the  party  in  possession  is  deal- 
ing with  it,  in  which  case,  and  in  such  case  only,  the  Court 
will  interfere.'  An  action  against  the  heir  in  possession 
is  only  maintainable  in  respect  of  some  act  of  hers  which 
is  injurious  to  the  reversioner.  The  latter  may  sue  for 
an  Injunction  to  restrain  act«  which  diminish  the  value 
of  the  estate — '*what  will  amount  to  waste  has  never 
been  discussed.  Probably  no  assistance  upon  this  point 
could  be  obtained  from  an  examination  of  the  English 
cases  in  regard  to  tenants  for  life.  The  female  heir  is, 
for  all  purposes  of  beneficial  enjoyment,  full  and  complete 
owner.  She  would,  as  I  conceive,  have  a  full  right  to  cut 
timber,  open  mines  and  the  like,  provided  she  did  so  for 
the  purpose  of  enjoyiiig  the  estate  and  not  of  injuring  the 
reversion."*  "The  remedy  should  not  extend  beyond 
the    mischief.     The    remedy    must    not    be  confounded 


GiU   (18fiO)     f  "It    is     not    en«y    fo  (ISoJ).     Act  I    of  1877.    s.    54.  illus. 

apply  English  law   to   native  e^f^te.".  (w). 

A       Hindu       widow's       estate?        i^  ■  Ilnrry    I>)ss    DitH    v.    Sm,     Vp- 

I>o£'u]iar  ;  it   would    be  a  mischievous  purnah    Donsee,    6     M.    I.     A.,     446 

doi'ti-ine     to     hold    that     she      may  (185ft). 

commit    waste"]     per   Peel,    C    J.  •'  Mayno's    Hindu    Law,     §    GOO; 

1  Hwry    DoM    IhUt     v.     Bungun-  Siibba    Reddi    v.  Chengalamma,  I.  L. 

Mortft/DoMee,  Scvcstre,  667,660.  66!  IJ.,    22   Mad.,    126,  120,    130 '(1S98). 
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with  that  of  a  cestui  qne  tnuff,  or  a  trustee  to  bring 
back  the  trust -estate  to  its  proper  custody.  The  Hindu 
female  is  rather  in  the  position  of  an  heir  taking  by  des- 
cent, until  a  contingency  happens,  than  an  heir  or  de- 
visee upon  a  trust  by  implication.  Therefore  a  bill 
filed  by  the  presumptive  heir  in  succession  against  the 
immediate  heir,  who  has  succeeded  by  inheritance,  must 
show  a  case  approaching  to  spoliation,  must  enable  the 
Court  to  see  that  there  is  probable  ground  for  appre- 
hending that,  unless  an  Injunction  be  granted  to  restrain 
some  threatened  or  intending  act,  ultimate  loss  to  the 
heirs,  who  may  come  into  possession  by  succession,  will 
ensue.  It  is  not  enough  to  make  out  that  some  gift  has 
been  made  or  some  disposition  taken  place,  or  that  such 
is  about  to  be  made  or  to  take  place  which  the  law  would 
not  support ;  the  estate  of  the  female  owner,  her  own 
personal  estate,  might  be  large  and  adequate  to  re-pay 
ten  times  over  the  alleged  spoliation,  and  there  might 
not  be  the  remotest  prospect  of  loss  and  the  thing 
alienated  might  have  no  specific  peculiar  value."'  The 
female  heir  "must  appear  not  merely  to  be  using,  but 
abusing,  her  estate.  Therefore,  specific  acts  of  waste, 
or  of  mismanagement  or  other  misconduct,  must  be 
alleged  and  proved.  Unless  this  is  done,  the  female  heir 
(»an  neither  be  prevented  from  getting  the  property  into 
lipr  possession,  nor  from  retaining  it  in  her  hands,  nor 
compelled  to  give  security  for  it,  nor  can  any  orders 
})e  given  her  by  anticipation  as  to  the  mode  in  which  she 
is  to  use  or  invest  it.  But  where  such  a  case  is  made 
out,  the  heireas  will  be  restrained  from  the  act 
complained  of.  In  a  very  gross  case,  she  may  even 
be  deprived   of  the  management    of  the    estate,  and   a 

'  llwrry     Do9a    DuU    v.    Rungun^       (1851).  yer  JSir    I^iwreuce   Peel,   C.J. 
vtoH^y    Dowett     Seveatre,     057,    061 


SK)         INJUNCriONS   A0AIX«T   TIIESPASS    AND    «VA8TK. 

Receiver  appointed."'*  A  Hindu  widow,  governed 
by  the  Dayabhaga  school,  has,  in  regard  to  move- 
able property  inherited  by  her  from  a  male,  the 
same  powers  and  is  subject  to  the  same  restrictions  in 
respect  of  management  and  alienation,  as  immoveable 
property  similarly  inherited  by  her.  A  Hindu  widow 
governed  by  the  Dayabhaga  school,  inheriting  her  hus- 
band's share  in  joint  properties,  is  entitled  to  claim 
partition  of  the  properties,  both  moveable  and  immove- 
able, as  against  her  husband's  co-parceners :  but  if 
there  be  a  reasonable  apprehension  of  waste  by  her  of 
the  moveable  properties  allotted  to  her  share,  sufficient 
provision  should  be  made  in  the  final  decree  for 
partition,  for  the  prevention  of  such  waste,  to  safe- 
guard the  interests  of  the  reversioners.  The  remedy 
of  the  latter  is  not  necessarily  confined  to  a  subse- 
quent suit  for  Injunction  or  «  bill  quia  timeV  The  re- 
versioners will,  of  course,  be  equally  entitled  to  restrain 
the  unlawful  acts  of  persons  holding  under  the  heiress.  * 
In  further  protection  of  his  rights  a  reversioner  may  sue 
to  declare  that  an  adoption  by  a  widow  is  invalid,* 
and  to  set  aside  so  much  of  an  alienation  as 
would  operate  against  himself,  though  a  suit  to  restrain 
all  aUenations  would  not  be  maintainable.*  As  to 
the  persons  who  may  sue  for  an  Injunction,  see  post. 
(iii)  Laiidioitj  Inasmuch  as  the  Transfer  of  Property  Act  does  not 
apply  to  leases  for  agricultural  purposes,^  but  to  leases 

'  Mayuc'rt      Hindu      l.aw,  §      000.  ='  Mayne.  §  600. 

Tinpropor    destruction     of     property  ♦  Jb.^  §§  601 — 603. 

may    be    anticipated     from    i)iesont  •  /ft.,  §  C04. 

conduct:  Durga   Xath    Pranutnil:    v.  «  ^^t    TV  of  1882,  s.  117;  a  Ica^o 

f'hhUamoni  DaMu  1.  L.    R.,  31   Ca]..  of  a  coffee -gnrtlcn  ts  not   an   agilcti). 

214,221    (1903).  tural  Icaw  within  the  meaning  of  this 

•  Dnrga   Nath   Pramanik  v.    Chiu-  Hcction  ;   Kunhayen  Haji    v.    Mayan, 

ttimani     IMsii,  I.   L.  R..  31  Cal.,  214  I.  L.  I^.,  17  Mad..  98  (1893). 
(1903). 
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for  other  purposes  only,  and  as  in  this  country  and  in 
Bengal  there  has  always  been  a  very  considerable  dis- 
tinction between  land  held  for  agricultural  purposes, 
and  land  held  for  other  or  non-agricultural  purposes,^ 
that  distinction  has  been  preserved  in  this  Chapter 
and  the  decisions  relating  to  the  one  class  of  leases  have 
been  separately  considered  from  those  relating  to  the 
other  class. 

A  landlord  may  sue  for  an  Injunction,  non-manda- 
tory or  mandatory,  restraining  the  commission  of  w^aste 
by  his  tenant/''  As  between  landlord  and  tenant  no  length 
of  abuse  will  give  the  tenant  a  right  to  commit  waste. 
The  allowance  of  the  abuse  is  only  by  the  permission  of 
the  landlord,  and  can  never  be  turned  against  him  by  the 
tenant,  whose  rights  are  only  to  be  ascertained  by  the 
lease.^  It  has  been  said  that  there  is  a  distinction  in 
the  general  principles  upon  which  the  Court  proceeds  in 
restraining  acts  of  waste  done  in  violation  of  an  express 
agreement  from  those  on  which  it  proceeds  in  restraming 
acts  of  pure  waste  at  common  law ;  that  in  restraijiing 
pure  waste,  irrespectively  of  agreement,  the  Court  pro- 
•ceeds  upon  the  ground  of  irreparable  damage,  and  will 
not  interfere,  if  the  damage  be  small  :  whilst  in  restrain- 
ing acts  of  waste  in  breach  of  covenants  the  Court  pro- 
ceeds upon  the  principle  that  where  a  positive  stipulation 
has  been  entered  into  between  two  parties,  either  party 
has  a  right  to  insist  upon  its  literal  performance  by  the 
other,  irrespectively  of  the  question  of   damage.*    It   is. 


1    Per  Field,   J.,  in   Protuuuo  Coo-  \\<i.sto.     Kcrr,    Inj.,  83. 

mar    Chatter jee    v.    Jagun  Xalh    By-  "'  Kerr,    Inj.   [citing     Lord      ("our- 

sacL\  10  a  L.  R.,  26  (1881).  town  v.    Ward  (Sch.   &   L.,  8). 

•  Whero     a     Receiver     hrs     Iiccn  *   Kerr,    Inj..   82.   8.'J ;    and  as    tci 

appointed,    the    Receiver  may    havo  acts  contrary  to  covenants  in   leano, 

an    Injunction    to  re?t-ain      tenantx  see  ib.,  440. 
^r     under-tenants      for    committing 


itib         INJIINCTIONSS    ACiAINST    TUKSPASS    AND    WASTE. 

however,  apprehended  that  in  this  country  both  cla?s 
of  ca8e8  will  be  alike  governed  by  the  principles  con- 
tained in  section  51  of  the  Specific  Relief  Act,  and 
that  both  in  the  case  of  the  breach  of  express  covenants,* 
and  of  the  implied  duty'  of  a  tenant,  the  Court  will,  in 
determining  the  question  of  the  right  to  an  Injunction, 
consider  the  question  of  damage.  The  Courts  wDl  be 
disposed  to  place  a  liberal  interpretation  on  the  rights  of 
tlie  tenant,*  and  will  not  interfere  at  all  where  the  dam- 
age is  small,  and  will  not  interfere  by  Injunction  except 
where  the  damage  is  serious,  and  the  principles  enacted 
by  the  Specific  Relief  Act  warrant  such  interference.  It 
is.  therefore,  doubtful  whether  in  this  country  the 
Courts  will  except  from  this  general  rule  express  cove- 
nants, and  will  insist  upon  their  literal  performance  ir- 
respective of  damage.     See  however  post. 

Rules  of  English  law  and  decisions  of  English  Courts 
may  be  referred  to  with  advantage  in  the  case  of  waste 
by  non-agricultural  tenants,  but  in  other  cases  such 
rules  and  decisions  will  not  prove  to  be  of  special  assist- 
ance or  general  applicability  in  this  country  where  both 
the  nature  of  the  climate  and  soil,  the  course  of  husban- 
dry, and  the  nature  of  the  tenures  under  which  land  is 
lield,  differ  in  most  material  re-spec ts  from  the  state  of 
things  which  exist  in  England.*  There  have  been,  how- 
ever, numerous  decisions  by  the  Courts  of  this  country 
touching  the  question  of  the  obligations  of  tenants  in  this 
regard,  and  it  is  to  these  that  recourse  must  be  had  for 
the  ascertainment  of  the  law  governing  the  subject. 

I   111     Monindro     Ch under      Sircar  I.    L.    R.,    9    (^al.,    609,    611    (1882)- 

V.     Moneeruddecn    Bisirns,    11    B.    L-  ^  Sec    Ltit     Sah*H>  v.   Deo    Narain 

]\.,   M)  (1873).  therp  Mns  an  express  Singh,    I.  J..  H..  3    Cat.,    781  (1878). 

covenant,   but  no   mention    is   made  **  See  Tarince  Churn  J^xfe.  v.  Ram" 

ii.H  to  damage  suffered.  /tf   Pah   23  W.    H..   299  (1875). 

•  Cf.    Noifna    Misarr    v.   HupiknUf 
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A  landlord,  though  he  has  parted  with  the  possession,* (a)  Agricui- 
has  still  an  interest  in  the  land,  which  he  has  a  right 
to  protect.^  It  is  no  objection  to  the  granting  of  an  In- 
junction that  the  landlord  may  not  be  entitled  to  kha^ 
l^ossession.^  Though  a  landlord  may  have  no  interest 
left  in  the  land,  but  the  right  to  receive  the  rent  and 
to  sell  the  t^^nure  in  default  of  payment  of  rent,  he  is  yet 
fully  at  liberty  to  protect  the  land  from  damage  or  in- 
jury, and  to  prevent  any  use  of  it  by  which  its  perma- 
nent usefulness  is  impaired  or  endangered.*  A  tenant  by 
virtue  of  his  demise  does  not  obtain  any  other 
dominion  over  the  land  than  is  consistent  with  the  con- 
tract under  which  it  is  held/  Where  there  is  no  express 
covenant  as  to  the  user  of  the  land  there  is  neverthe- 
less an  implied  agreement  that  the  land  shall  be  retain- 
ed substantially  in  the  same  condition  in  which  it  was 
at  the  time  of  the  demise  ;  that  the  land  shall  be  used 
for  the  purposes  for  which  it  was  granted :  and  that  there 
shall  not  be  a  complete  cliango  in  the  mode  of  enjoy- 
ment.* The  mere  relation  of  landlord  and  tenant  creates 
an  implied  obligation  on  the  part  of  the  tenant  to  use  agri- 
cultural land  in  a  husband -like  manner  according  to  the 
custom  of  the  country  where  the  premises  are  situated,  un- 
less the  lease  or  agreement  contain  some  express  covenants 
inconsistent  with  such  custom  and  sufficient  to  exclude  it.^ 


'   Tarini     CVwra/i    //om     v.     Deh-  I.  L.  K.,  16  Mad.,   407,  409  (1893). 

nirayan     Mistri,    8    B.    L.   R..  A  pp.  •'  Sieholl  v.    Tarxntt    Chum  Boae^ 

rts).  71  (1872);  Noyna  Misser  v.  Ru-  23  VV.   IJ.,  299,  300  (1875). 

yikun,  I.  L.  R.,  9  Ciil.,  611  (1882).  *  Ul  Sahoo  v.  Dto  Na-nxn   Sin^h, 

*  Tarini     Charan    Bose    v.      Deb-  I    L.  R.,    3   Ca'.,  781  (1878). 

tMtrayan     Mistri,    8     B.  L.  R..  Ap]).  •  lb.;  Noyna     Miaanr  v.    Rupikun, 

71    (1871);  but  see  Loolf  A!i  v.  Shib  I.  L.   R.  9  Cal.,  609.611  (1882). 

!hjal  Singh,    8   W.    R.,    612   (1867):  •  Kerr,    Inj..   69,    82.     As  to  raiy- 

which    deoision    has     not      howpvcr  ats  with   occupancy- rightH,  ncc    Ven^ 

)»een   followed   in   later  cases.  Rama-  kayya    v.    Ramasami^    I.    L.    R.,    22" 

ruidhan    v.    Zemindar     of    Ramnad,  Mtid.,  43  (1898). 
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•So  if  A  lets  certain  arable  lands  to  B  for  purposes  of 
liusbandry,  but  without  any  express  contract  as  to  the 
mode  of  cultivation  ;  and  if,  contrary  to  the  mode  of 
-cultivation  customary  in  the  district,  fi  threaten?  to  sow 
the  land  with  seed  injurious  thereto,  and  requiring  many 
years  to  eradicate,  A  jnay  sue  for  an  Injunction  to 
restrain  B  from  sowing  the  lands  in  contravention  of  his 
implied  contract  to  use  them  in  a  husband-like  manner.* 

A  tenant  has  not  the  right  to  alter  the  character  of 
the  land  which  he  holds  in  such  a  way  as  to  peraianently 
-injure  the  interests  of  the  landlord  in  the  land.  It  has 
been  held  by  the  Allahabad  High  Court  that  imder 
section  93  (b),  Act  XII  of  1881  (the  N.-W.  P.  Rent  Act), 
an  act  done  by  a  tenant  ' '  detrimental  to  the  land  ' ' 
means  an  act  which  injures  the  land  itself.  And  "  an 
iict  inconsistent  with  the  purpose  for  which  the  land 
was  let ' '  means  some  such  act  as  the  making  of  a  tank, 
ov  the  altering  the  character  of  the  land,  as  for  instance 
turning  it  from  agricultural  land  to  building-land.* 
Therefore,  a  mortgage  of  his  holding  by  an  occupancy - 
tenant,  under  which  the  mortgagee  ol)tains  possession  is 
not  "an  act  detrimental  to  the  land"  or  "inconsistent 
with  the  purpose  for  which  the  land  was  let,"  within 
the  meaning  of  the  clause  and  section  of  the  Act 
■abovementioned.*  No  tonant  taking  laud  is  entitled, 
without   some    specific    agreement    on    the    subject,  to 


1  Act    I    of  1K77,    «.    54.  illus^.     k:  v.    Uththmaua.    I.    L.   R.,    J 3  Mad., 

but     the     meri'ly   allowing   th^    laiul  124,   127(1889). 

Ao   be  waste  would  not  «)f  itx'lf  de-  *      Xoi/na    J/iAser  v.    RHpikun,  I. 

tormina    the    tenancy:     though   such  L.    H.,   9    Cal..    611    (1882);    /jaksh- 

.proceduro  on  the  part  of  the  tenant  uta»a     v.     lliwachandra^    I.    1*.     H., 

would  under  some   circuiustances   bi^  10  Mad.,  .'to I.    353  (1887). 

evidence  of  an  intention  to  abandon  •*  Madho   Lai  v.  Shw  Prasad  JfiV, 

the    holding:     Adiwim    Dinahandhn  1.  L.  R..   12  All.,  419(1889). 

Patrudu     v.     Lokanadhasami,    I.     L.  ^  //'. 
R.,  tt   Mad.,    322  (1882):  yanmmmn 
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change  the  nature  of  that  laud,  from  what  it  was  when» 
he  got  it,  or  to  make  any  permanent  alteration  in  the 
state  of  the  landlord's  property.  If  a  person  wishes  to 
lease  lands  for  a  particular  purpose  and  to  alter  the 
charac-er  of  the  land,  such  alteration  should  be  the 
subject  of  a  special  agreement  between  the  parties  in  the 
same  way  as  when  parties  take  lands  for  building- 
purposes. '  A  tenant  may  be  (ruilty  of  a  breach  of  duty 
in  the  use  of  his  land  in  various  ways,  as  by  building 
upon  it  improperly,  by  excavating  it,  by  improper 
dealing  in  the  matter  of  trees,  by  changing  the 
character  of  the  cultivation  or  by  other  acts  of  a  similar 
nature.*  A  tenant  who  alters  the  character  of  the  land 
in  such  a  way  as  to  permanently  injure  the  interests  of 
the  landlord,  commits  a  wrong  in  respect  of  which  a 
suit  for  damages  will  undoubtedly  lie,*  and  which  will* 
be  restrained  by  Injunction  in  proper  cases.  So  t^nants^ 
have  been  restrained  by  Injunction  from  building,* 
excavating  the  soil,  as  for  tanks,''  brickmaking,*  or 
the  like ;  planting  or  cutting  down  trees/  changing  the 
course    of  husbandry,^  as  by     turning    cultivated    land 


*  Anutidcoomar  Mifokerjce  v.  fiiW»-  '2'Hi  (ISTfl). 

nath  Banerjee^  17  W.  R..  416  (1872).  »  Anath   Xath  Dcy  v.  A.  B.  Mac- 

*  Xoyna  MiMcr  v.  Bvptkun,  I.  L.  kintosh,  8  B.  L.  K.,  60,  69  (1871)  ,- 
R.,  9  Cal.,  610  (1882).  Madho   ImI   v.    Sheo  Prasad   Miseer, 

s  76..    611;    Kadumhinee    Dahcc   v.  \.  L.  I  J.,  J  2  All.,  419  (1889);  Noyna 

Nobeen  Chutvder    Adnkh,    2     W.    R..  J/Mwe-r  v.  Jinpikun,  I.  L.  R.,  9   Cal.^ 

157  (1865).  61)9  (1882). 

*  Lai  8ahoo  v.  Iho  A'amin  Singh.  «  Annud  Cootnar  Mookerjee  v.  Bis- 
I.  L.  R.3  Cal.,  781  (1878);  Bholai  fonath  Bauer }(€,  17  W.  R.,  416- 
V.  Rajah  of  Bansi,  I.  L.  R..  4  All..  {iH12);  NirhoH  v.TarineeChvrn  Boee, 
174  (1881);    jMadlto  Lai  v.  Sheo  Pro-  23  W.   R..  298(1876). 

sad    Mi98tr,    I.     L.  R,,  12   All.,    419  t  Bholai  v.  Rajah  of  Bansi,    I.    L. 

(1889);    Noyna    Midser  v.    Rupikitu^  U.,    4   All.,    174   (1881);    Lakshmana 

I.  L.R.,  9Cal,  609   (1882):    Prot*un-  v.    Ramachandra,    I.  L.  R.,   10  Mad., 

HO  Coomar  Chatter j*e  v.  Jagun  A'oM  *151  (1887) :   Xatftan  v.  Kamla  Kuar^ 

Bysaek,   10  C.  L.  R.,  25  (1881);  ./«-  T.    L.   R.,   13  All.,  672  (1891). 
gut  Chunder  Roy  Chowdkary  v.   AV-  •  lakshmana      v.      Ramachandra. 

han    Chunder    Baaerjce,     24    W.  R..  f.  L.  R..  10  Mad.,  361  (1887) ;  Noyna 
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into  a  mango-grove,*  or  paddy-land  int-o  garden-land.* 
and  tenants  will  be  restrained  from  in  any  other  manner 
injuriously  changing  the  r*haracter  of  the  land  or  the 
user  for  which  it  was  oranted.  For  any  )>ermanent  al- 
teration of  the  character  of  land,  such  as  the  conversion 
of  pasture  into  arable  land,  or  arable  land  into  wood, 
or  meadow  into  an  orchard ,  is  waste,  even  although  the 
value  of  the  land  be  increased  because  it  not  only 
-changes  the  course  of  husbandry,  but  affects  the  proof 
of  title.  But  a  mere  temporary  alteration  in  the 
-ordinary  and  reasonable  course  of  husbandry  is  not 
waste.'*  Local  custom,  however,  may  authorize  acts 
which  would  otherwise  be  unlawful.* 

Though  a  landlord  may  be  entitled  to  damages,  delay 
or  acquiescence  or  other  circumstances  in  the  case  may 
disentitle  him  to  relief  by  Injunction.  Ho,  where  the 
tenant  of  an  agricultural  holding  planted  his  jote  with 
mango- trees  to  the  knowledge,  but  without  the  consent 
of  his  landlord,  thus  changing  the  character  of  the  land 
.and  more  than  three  years  afterwards  the  landlord  sued 
for  a  mandatory  Injunction  to  have  the  mango-trees  re- 
moved, it  was  held  that,  having  stood  by  for  more  than 
three  years  and  allowed  the  tenant  to  spend  his  labour 
-and  capital  upon  the  land  without  taking  any  action  in 
the  matter,  the  landlord  was  not  entitled  to  the  Injunc- 
tion sought,  and  as  there  was  no  claim  for  damages, 
the  suit  was  dismissed  with  costs.''  Though,  if  waste  has 
already  been  committed  and  there  has  been  acquiescence 

Miascr  v.  Rupikun,   I.  L.  K.,  0  riil.»  *  Kerr,  Inj.,  «H. 

•^09    (1882);     KunfMmcd   v.     Xafay  •  Ijakshmana    v.    Ramafhandfa^    \. 

.  anan  ^/tM«a(i,  I.  L.  R.,   \i  .Ma<l..  :i20  J..    H.,    10    MhO..  %^\  (J 887);  Tan- 

^1888).  Hi  CharuH  Bu^**.  v.    /MbnaraffaK  J/#*- 

1  Labahtnana       v.       RamachnHtfra,  tr%,  8  B.*L.  K..  Ap..  69  (I87I). 

T.  I*  E.,  10  Mwl..  .351  (1887).  •  Soyna     MUa^r    v.     Rnptknt,,    I. 

*  Ku,nhamtd    v.  Naraifafiau    .!/?/.<•  L.   It,  9  Cal..  ({<M)  (1882). 
.wd,  I.  L.  R.,  12  Macl.,  320  (1888). 
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or  delay  on  the  part  of  the  laudlonl,  the  Court  will 
refuse  an  Injunction  to  restore  the  land  to  its  original 
state  ;*  yet  though  the  Court  may  so  refuse  to  restore  the 
land  to  its  original  condition,  and  so  alter  the  new 
order  of  things,  if  it  appear  that  the  manner  of  use  to 
which  it  is  put  under  that  order  causes  damage  other 
than  tliat  which  may  be  said  to  !»♦»  involved  in  the  mere 
change,  the  Court  will  interfere  hv  fnjuncticm  to  protect 
the  landlord's  interests."  Some  decisions  relating  to 
particular  acts  of  waste  in  respect  of  (</)  buildings,  (/>) 
excavations,  (c)  trees  and  (rf)  cultivation,  are  here  cited 
in  illustration  of  the  application  of  the  foregoing 
principles. 

Improperly  building  on  land,  as  by  building  on  agricul-  (0  Biiuiiiigs. 
tural  land,  or  land  let  for  the  i)urpose  of  arboriculture* 
is  an  act  detrimental  to  the  land*  and  a  wrong  entitling 
the  landlord  to  relief  by  damages  or  an  Injunction.' 
In  the  case  of  land  let  for  agricultural  jmrposes,  the  act 
of  turning  it  into  building  land  would  be  an  act  incon- 
sistent with  the  purpose  for  which  it  was  let.*  A  ryot 
who  relies  upon  an  occupancy -right,  must  be  taken  as 
thereby  admitting  that  the  letting  was  of  such  a  charac- 
ter as  is  contemplated  in  B.  Act  VIII  of  JSG^),  which  ap- 
plies to  agricultural  holdings  only.  If,  then,  the  land 
was  let  on  the  understanding  that  it  was  to  be  used  for 
-cultivation,  the  fact  that  the  ryot  has  acquired  a  right 
of  occupancy  does  not  alter  any  of  the  terms  of  the  letting 
except  the  conditions  (if  any)  fixing  a  term  for  the  tenancy. 

^  lb.  L-iU     V.    .S7*f..     /V#rw</,     I.  L.  R.,    12 

«  Xirholl    V.    Tarinre    Churn  JioMe,        All..   4IU  (ISSJ»):   .fn^nt  Chunder  Roy 

-23   W.    K..    29ft,    \m\   (1875).  v.  AVww  ffmtnhr  lifincrfef,  2i  W.  H.. 

•  Kunhametl     v.   Sarnyannn  Mut'       22<i  (1x75). 

Jtad,   1.  L.  R.,   12  .Matl.,  .•J2<»,  323,  note  •   \n,f,„t    Mi\>^,r    v.    Rupikun.    J. 

<1888).  L.    R.,  ft  ral..  tJ4W,  Oil  (1882). 

*  Bholni    V.     Rajah    of    IUimhu     T.  •  Mndho      Lit     \.      Sheo    Prashad 
L.    R.,    4    All.,     i7«    (IHHI);    Madho  Jdl^-'r,    I.  K.  R.,  12  All.,  422  (1889). 
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Tlic  statutory  right  of  occupancy  will  not  be  extended  so  as 
to  make  it  include  complete  dominion  over  the  land  sub- 
ject only  to  the  payment  of  a  rent  liable  to  bo  enhanced 
on  certain  conditions.     The  landlord  is  still  entitled  to 
insist  that  the  land  shall  be  used  for  the  purpose  for  which 
it  was  granted,  and  although  a  liberal    construction  may 
be  adopted,  it  cannot  extend  to  a  complete  change  in  the 
mode  of  enjoyment.     And.  if  such  a  tenant  builds  upon 
the  land,  he  will  be  restrained  by  Injunction  from  doing 
so  and  compelled   to   remove   the  building,   if  erected.* 
This  case  is  an  authority  only  for  the  proposition  that 
where  land  is  still  in  a  state  of  agriculture  a  tenant  has 
no   right   without   his    landlord's   consent   to    alter  the 
agricultural  nature  and  use  of  the  land.     But  when  that 
use  has  been  already  changed  and  a  large  portion  of  the 
land  is  no  longer  agricultural,  but  used  for  tanks  and 
gardens,  the  rule  laid  down  by  that  case  will  not  apply. 
An   occupancy-tenant  may,  in  such  case,  build  a  pucca 
house  upon  his  land,  and  the  building  of  such  a  house 
upon  land  which  has  ceased  to  l>e  agricultural  can  only 
have  the  effect  of  improving  the  value  of  the  property 
and  giving  the  landlord  a  better  security  for  his  rent.* 
An  occupancy-raiyat  has  a  right  to  erect  as  a  dwelling- 
house  a    building   consisting   of  masonry   walls    with   a 
corrugated  iron  roof  on  the  site  of  his  ancestor's  dwelling- 
house  within   the  homestead  land  of  the  holding ;  there 
is  nothing  in   sections  23  and  76  of  the  Bengal  Tenancy 
Act  to  prevent  liim  from  doing  so:  nor  is  there  anything 

^  JmI      Sahoo       V.       I>(n    XaTnin  rijfht  in  this    respect  was  l«id  down 

Singh,  I.  L.  R.,  3  Cal.,  781  (1878).  in  torrns   which   have   been   followed 

•  Prosunno    Coomar   ('hallcrja     v.  in  recent  cascfi:   see    note    Hamanu- 

Jagun  Nath  Bysacl%   10  ('.  L.  M..   2.1.  tfhan  v.  Zamindur  of  Jiamnad,  I.L.  K.. 

•Mi    (1881);    but  see    ib..  2(i,  21,  prr  10     Mad..    407,      409    (189.3);    Uari 

Field,    J.    In   Nyamvloolloh    OfiUigvr  Kisore  v.  Barada  Kiaore,  I.  h.   H.,  .31 

V.  Cobind  Churn  DttH,  fi  W.   K..  Act  VnU  1014  1018  1019  (1904). 
X.  40  (1866).  an  occnpancy-tenants 
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in  section  76  of  that  Act  to  indicate  that  a  suitable 
dwelling-house  of  an  occupancy-raiyat  as  described  in 
that  section  must  be  of  a  temporary  description  only.' 
A  transferee  of  a  tenant's  interest  even  though  he  be  a 
(jo-sharer  s  under  the  same  obligations  in  this  respect  as 
was  his  transferor.  Though  ryots  having  rights  of 
occupancy-land  for  agricultural  purposes  may  have  the 
right  to  transfer  them  to  any  person  to  hold  for  the  same 
purpose,  that  will  not  enable  a  person  who  may  be 
desirous  of  erecting  a  large  house  in  the  midst  of  an 
agricultural  mehal  to  buy  up  the  tenures  and  rights  of 
several  cultivators  and  convert  the  land  which  they 
formerly  occupied  into  a  dweUing-house  and  appurten- 
ances.* A  fortiori  where  a  lessee  has  expressly  cove- 
nanted that  he  should  not  do  a  particular  act  on  the 
land,  he  cannot  avoid  his  obligation  by  parting  with 
his  interest :  his  sub-lessees  will  take  the  land  subject 
to  his  covenant,  and  if  they  act  in  breach  of  it,  an  action 
for  damages  and  an  Injunction  will  lie  against  them.^ 

Acquiescence  and  delay  will,  however,  bar  the  right  to 
an  Injunction.* 

In  a  recent  suit  for  an  Injunction  compelling  the  de- 
fendant to  remove  a  certain  building  erected  by  him  on 
land  which  he  held  from  the  plaintiff  as  an  agricultural 
holding  and  to  restrain  him  from  altering  the  character 
of  the  land,  it  appeared  that  the  defendant  had  occupancy- 
rights  in  the  land  in  question,  which  formed  part  of  the 
plaintiff's  zamindari,  and  that  the  land  had  been  used  for 
agricultural  purposes  merely  up  to  recent  date,  when  the 


1  Bari    Kitwt   v.    Barada    Ki«orf.  ■  Mtmindro      Chunder     Sircar    r. 

I.  L.  R.  81  Cal.,   1024  (1904),    b.c.   s  Mimcertuideen  Biswas,  11  B.     L.  R.r 

C.  W  N..  764.  App.,  40  (1873). 

•  JuggiU    Ckander    Roy   Cftowtlhrtf  *  Not/na      Misser     v.       Bupikunr 

V.    Bshan  Chunder   Banerjte,    24    W.  I.  L.  R..  9  Cal.,  609  (1882). 
K.,  220  (1875). 

w,  I  2.^ 
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defendant  erected  a  building  which  was  in  no  way  con- 
nected with  agricultural  purposes,  but  was  intended  to  be 
used  either  as  a  dwelling-house  or  as  a  pleasure -house.  It 
was  admitted  that  the  defendant  had  an  occupancy -right. 
It  was  held  upon  a  consideration  of  most  of  the  preceding 
authorities  that  "It  is  a  settled  rule  of  law  that  no  t-enanl. 
whether  he  has  an  occupancy-right  or  not,  is  at  liberty  to 
erect  houses  upon  agricultural  holdings  for  other  than 
agricultural  purposes  and  ther'^by  to  alter  the  character 
of  the  holding.  Every  such  tenant  is  under  an  implied 
obligation  to  do  no  act  which  is  not  consistent  with  the 
purpose  for  which  the  land  was  originally  let  for  cultiva- 
tion. That  this  was  the  law  administered  in  this  country 
is  also  clear  from  the  cases  cited  by  the  District  Munsiff, 
and  from  the  decisions  of  this  Court.'  It  is  argued  by 
appellant's  pleader,  that  the  cases  referred  to  relate  to 
tenancies  from  year  to  year  or  for  a  term  of  years  and  not 
to  tenants^  ^vho  have  occupancy -rights.  The  princij>le 
on  which  those  cases  were  decided  is  that  in  an  agricul- 
tural holding  the  tenant  is  under  an  obligation  not  to  alter 
the  character  of  the  holding  and  that  the  landlord  is  en- 
titled to  insist  upon  the  tenant  abstaining  from  doing  any- 
thing inconsistent  with  the  purpose  for  which  the  land 
was  originally  let.  The  appellant**'  pleader  draws  our 
attention  to  Joiies  v.  Chappell*  and  to  Doherty  v.  Allmnn^ 
These  are  cases  relating  to  leases  of  houses  and  not  to  agri- 
cultural holding's,  and  they  are   therefore   not  in    point. 

I   Jugat     i'hnudir     Roy     Chowdhry  (1881):    ^fadho  Lai   v.    Shco  Praj^irf 

V.    m^han   Chnndrr    Ihncrjf^e,    2-1    W.  Jf i«r,  T.  L.    R.,  12  All.,    419    (I8Hyi; 

R.,    220  (187r>);    Tarini  Chnrnu  Hose  Lakvhtna na  r.   Rama^^handra,  1.  I..  R., 

▼.    Debnarayan    Mi»fri,    8    H.  L.  R.,  1ft     Mnd..      351     (1887);     Kunham- 

p.    69    (1871):       Ul     Sahoo  \:    Deo  med  v.    Xarayamih  MuMad,  I.  L.  R., 

NarainSingK  I.  J-  R.,    a    Cnl..    781  I?  Ma*]..  320  (1888). 

(1878)  [src  A'oy««  Mitmr  x,  Rupikun,  •  I.  R.,  20  Kq.,  539. 

I.  L.R.,  9  Cal.,  609(1882)1;  y/Ao/«»v.  •  L.  R..  o   App.    Cas..    709. 
Rajah  of  Rtifi^i,    \.  h.  R..   4  All.,    174 


^NjuNcrrioNS  against  trkspass  and  wastr,     387 

On  the  other  hand»  Meux  v.  Cobley^  is  a  case  in  point  aet 
illustrating  the  principle  which  regulates  the  rights  of 
tenants  having  agricultural  holdings.  It  is  there  distinct- 
ly laid  down  that  the  question  on  which  the  decision  should 
rest  in  such  a  case  as  this  is  whether  the  act  done  by  the 
tenant  is  consistent  with  the  purpose  for  which  the  land 
was  demised.  "- 

In  the  absence  of  proof  of  the  nature  of  his  tenure,  or  a  '"1.  ^'^''' 
local  custom,  giving  tenants  the  right  to  dig  tAnks  without 
the  consent  of  the  landlord,  it  is  for  the  tenant  to  show 
that  the  digging  a  tank  is  a  fair  and  reasonable  use  of  the 
laud  which  he  holds — a  use  which  will  not  be  to  the  mate- 
rial detriment  of  the  zemindar.*  In  the  absence  of  such 
procrf  a  landlord  will  in  an  otherwise  proper  case,  be  en- 
titled t^  a  mandatory  Injunction  ordering  that  the  tank 
shall  be  filled  up  and  the  land  restored  to  its  original  con- 
dition.* Where  there  has  been  an  express  covenant  not 
to  excavate  a  tank  an  action  for  damages  and  an  Injunc- 
tion will  lie  against  the  lessee  and,  if  he  has  parted  with 
his  interest,  against  his  sub-lessees.*'  In  the  case  of 
land  let  for  agricvdtural  purposes  the  making  of  a  tank 
would  be  an  act  inconsistent  with  the  purpose  for  which 
the  land  was  let.*  But  the  digging  of  a  well  is  not  an  act 
detrimental  to  the  land  or  inconsistent  with  the  purposes 
for  which  it  was  let.*  The  granting  of  an  Injunction  in 
this  ease  also  will  be  subject  to  the  question  whether  there 


»  L.  K.  (1892),  2  (;h.  I).,  2r>.1.  Ul  v.    SUfo   Prasad    Misr,  I.    I^  |{., 

*  Bttmanadhan.      v.     Zamindar    of  12  All.,  422  (1889). 

ftamna<iy  I.  L.  It.,  1«  Ma<l..  4(^7,  4ns.  •  Monindra  Chunder  Sircar  v.   .1/»- 

400  (1893);  followed   iu  Bhuirithi  v.  ureruddii^  liUwas,   II  B.   L.   R.,  App., 

Rajfih  Ranqayya   Appa     Rnu.     \.    I..  4i»  (1873). 

R.,  17  Mad.,  54,  68  (1893).  •  Madho  JmI  v.  Stwo  Pramd  J/rV, 

*  Anath  Nalh  Day  v.    A.    B.    Mar-  I.  L.  R.,   12  All..  422  (1889). 
ki^tosh^^B.  L,  R.,  App..  «9  (1871).  ^  Bholai  \.    Rajah  of   Ban^\    1.  I.. 

*  Ih.  :    Noyna  Mi«aer  v.  RupikuH,  U.,  4  AM.,  I7t>  (1881). 
I.  I*  R.,  9  Cal.,    609   (1H82)  :  Madho 
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has  been  delay  or  acquiescence  proved  *  It  is  no  objec- 
tion to  an  order  being  made  that  the  plaintiff  is  not  en- 
titled to  I'kas  possession.  The  plaintiff  may  not  be  so 
entitled,  but  he  retains  a  certain  int**rest  in  the  land  which 
entitles  him  to  ask  that  tho  injury  done  to  his  property 
may  be  removed,  which  may  be  done  more  easily 
at  the  date  of  suit  than  thereafter.*  The  excava- 
tion of  the  land  for  the  purpose  of  brick-making 
is  waste.  If  a  ]>erson  wishes  to  lease  land  for  the 
purpose  of  making  bricks  that  should  be  the  sub- 
ject of  a  special  agreement  between  the  parties  in  the 
same  way  as  when  parties  take  lands  for  building  pur- 
poses.* But  where  the  brick -making  does  not  involve 
any  waste  or  injury,  no  Injunction  will  be  granted  :  as 
where  brick-making  has  been  carried  on  for  more  than  25 
years  on  the  land  with  the  accjuiescence  of  the  landlord 
and  there  being  no  trace  of  any  other  mode  of  enjojTnent, 
it  cannot  be  said  that  the  land  has  been  diverted  from  its 
original  destination.^  In  a  suit  brought  by  a  landlord 
against  a  tenant  where  the  primary  relief  sought  was 
a  mandatory  Injunction,  directing  the  defendant  to  fill 
up  a  tank  excavated  by  him  in  contravention  of  the  t^rms 
of  the  tenancy  and  to  pay  damages,  and  where  the  second- 
ary relief  sought  was  ejectment  it  was  held  that  the  suit 
was  barred,  inasmuch  as  it  was  brought  more  than  two 
years  after  the  excavation  of  the  tank.* 
(iii)  Tn^<  To  chaugc  (in  the  absence  of  local  custom)  the  chaiacter 

of  agricultural  land  by  planting  trees  as  by  the  conversion 

•  Xoyna  JUisaer  v.  Rupikan,  I.  L.  *  Xirfu^l  v.  Tarinec  Chum  Boae, 
U..  0  Cal.,  600  (1882).  Hi  \V.  R..  2»8  (1875) ;   diRringiii»hing 

•  AnatJi  Nath  Dey  v.  A.  B.  Mackin-  A  mind  ('onmar  AtookfTJee  v.  Bism- 
UmiK  8  B.  L.  R.,  App.  71  (1871).  n»tk  Bannjo',  17  W.  R.,  416  (1872). 

•  Anund  Coomar  Mwkerjee  v.  •  Shamop  DaM  Mondtd  r.  Jogge^- 
BiMonaih  Bauerjee,  17  \\.  R.,  410  Mur  Roy  Cftomlhrtj,  I.  L.  R.,  26  Cal., 
{\S72)  ;  Kadumffinee  JJabec  X.    Xoban  o.»U  (1899). 

Chunder  Adukh,  2  W.  R.,  157  (1868). 
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of  land  under  cultivation  into  a  mango-grove*  or  planting 
land  let  for  wet  cultivation  with  jack,  cocoanut  and  areca- 
nut  trees'  is  an  act  of  waste  in  respect  of  which  an  Injunc- 
tion will  be  granted.     It  is  an  act  detriment-al  to  the*land 
and  inconsistent  with  the  purposes  for  which  it  was  let.^ 
A  tenant  is  entitled  to  prevent  the  growth  of  any  trees 
which  were  not  growing  at  the  time  of  the  commencement 
of  his  tenancy,  and  the  growth  of  which  would  interfere 
with  the  purpose  for  whirh  the  land  was  let  to  him,  pro- 
vided that  there  is  no  contract  or  custom  to  the  contrary/ 
The  property  in  trees  growing  on  land  is,  by  the  general 
law,  vested  in  the  proprietor  of  the  land,  subject,  of  course, 
to  any  custom  to  the  contrary.     Under  section  23  of  the 
Bengal  Tenanc}^  Act,  the  onus  is  on  the  landlord  to  show 
that  a  tenant  with  occupancy-right  is  debarred  from  cut- 
ting down  the  trees  on  the  land,  and  not  on  the  tenant  to 
prove  a  custom  giving  him  the  right  to  do  so.     The  right 
to  appropriate  them  when  cut  down,  however,  is  a  differ- 
ent question.     In  a  suit  by  landlords  against  their  tenants 
who  had  a  right  of  occupancy  for  appropriating  some  man- 
go-trees growing  on  their  land  wliich  they  had  cut  down, 
it  was  held  that  the  onus  was  rightly  thrown  on  the  tenants 
of  proving  a  custom  they  alleged,  giving  them  the  right 
to  sell  the  trees,  and  on  failure  to  prove  such  custom,  they 
were    liable    to  damages    for     so    appropriating  them.^ 
Where  there  is  a  custom  that  zemindars  have  a  right  to 
one-fourth  of  the  value  of    trees    cut    down    by    ryots 
without  their  consent  or  permission  that   implies  that  the 


1  Lahshmana      v.         RamcJiandra.  13  All.,  572  (1891). 
I.  L.  R.,  10  Mad.,  351  (1887).  •  Nafur  Chundra     Pal     Chowdhuri 

•  Kunhamed  v.  Namuanan  J/w»*i//,  v.  Ram  Litl  Pal,  I.  L.  R.,  22  Cal..  742 
I.  L.  R.,  12  Mad.,  320  (1888).  (1894);  sec  cases  therein   cited,  and 

*  Bkolai  V.  Rajah  of  Bansi,  I.  L.  U.,  Mon  Mokmet  Ooopta    v.    Raghoonaih 
4  All.,  176  (1881).  MisMT,   I.  L.   R.,  23   Cal..   209,   210 

«  Nathan  v.  KanUa  Kuar,  I.  L.  li.,  (1895). 
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ryots  have  a  right  to  cut  down  the  trees  and  art  Injunc- 
tion restraining  them  cannot  be  granted.*  The  trees  upoft 
an  occnpancy-holding,  whether  planted  by  the  tentot 
liimself  or  not,  belong  and  attach  to  such  holding  and 
like  it  are  not  susceptible  of  transfer  by  the  tenant.* 
When  a  proprietor  sells  his  rights  and  becomes  entitled 
under  section  7  of  the  N.-W.  P.  Rent  Act  to  the  rights 
of  an  cx-proprictary  tenant,  he  holds  all  rights  "in  the  land, 
qua  such  tenant,  which  he  formerly  held  in  his  character  as 
proprietor,  of  course,  paying  rent  in  his  capacity  as  tenant. 
Where  there  are  trees  upon  tlie  sir  land  held  by  him  at 
the  time  when  he  lost  his  proprietory  rights,  neither  the 
purchaser  of  those  rights  nor  lie  himself  can  cut  down  or 
soil  them  in  invitum  to  each  other.  Short  of  cutting  the 
trees  down,  he  has  the  same  right  to  enjoy  the  trees  as 
he  originally  had.^  Where  a  defendant  who  held  from 
tlie  plaintiff  irrigable  land  which  was  cultivated  with 
j^addy,  etc.,  and  who  had  an  occupancy- right  and  a  fixed 
money-rent,  planted  cocoanut- trees  on  the  land,  it  was 
held  that  the  acts  of  the  defendant  did  not  constitute 
waste  or  a  breach  of  the  terms  of  the  tenancy.*  The 
8ame  rules  will  apply  in  tliis  as  in  the  former  cases  with 
regard  to  acquiescence  and  delay.'' 
iT;  Cuitiva.  A  t-enant  who  changes  the  cliaracte^  of  his  cultivation 
in  such  a  way  as  to  permanently  injure  the  interest  of  the 
landlord  in  the  land  commits  a  wrong  for  which  a  suit 
for  damages  or  an  Injunction  or  both  will  lie  \^  as  by  plant- 
ing land  let  for  padtily  cultivation  with  jack,  cocoanut  and 


A 


'  Xuffer  Chundtr  Ghow    v.  Nmvfo  *   Vt  nkayyay.  RamaMimi,  I.  I*  R-r 

IajI  Gosaami,  T-  I-    R..   22  C.il.,    751  Zl  Mad.,  39  (1898). 

(1894),  note.  *  Soyna  MUntr  v.  RvpikuM,  I.  L. 

*  Imdad     Khatun      v.      Bhagiraih  K.,  9  Cal..  609  (1882). 

I.  L.  K.,  10  All.,  159(1888).  •  Noyna  Misser  v.   Rupihin,  I.   I* 

^  Jugal    V.   Dmki    yandan,   I.    L.  H.,  9  Tul.,  610.  611  (1882). 
li.,  9  All.,  88  (1886). 
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arecannt  trees,  6uch  an  alteration  being  unsuited  to  the 
nature  of  the  holding  and  inconsistent  with  the  purpose 
for  which  the  land  was  demised  ;'  or  planting  a  mango- 
tope  on  dry  land  usually  cultivatod  with  a  dry  crop,  there- 
by rendering  it  unfit  for  cultivation.'-^  And  it  was  held  in 
the  last  cited  case  that  the  defendants  as  tenants  from 
year  to  year  were  under  the  obligation  to  restore  the  land 
in  the  condition  in  which  it  was  when  it  was  leased  to 
them,  and  that  they  were  not  at  liberty  to  change  the  usual 
course  of  husbandry  except  with  the  consent  of  their  land- 
lord. The  manufacture  of  Indigo  cakes  from  indigo- 
plants  is  not  an  agricultural  purpose.  Where  land  has 
been  let  out  for  agricultural  purposes  generally,  the  erec- 
tion of  an  indigo  factory  on  any  part  of  such  land  renders 
it  unfit  for  the  purposes  of  the  tenancy,  and  the  land- 
lord is  entitled  to  a  permanent  Injunction  restraining  the 
tenant  from  erecting  the  factory.*  The  same  princi- 
ples with  regard  to  acquiescence  and  delay  will  apply 
as  in  the  former  cases.* 

In  the  territories  to  which  the  Transfer  of  Property  (6)  Non-»gri. 
Act  (IV  of  1882)  extends,  the  rules  governing  the  relations  ^^  ""^^^  ®***** 
of  lessors  and  lessees,  in  the  case  of  non-agricultural 
leases,  are,  in  the  absence  of  a  contract  or  local  usage  to 
the  contrary,  contained  in  that  Act.  .\  lessee  is  bound  to 
keep  and  on  the  termination  of  the  lease  to  restore,  the 
property  in  as  good  condition  as  it  was  in  at  the  time  when 
he  was  put  into  possession,  subject  only  to  the  changes 
caused  by  reasonable  wear  and  tear  or  irresistible  force, 
and  to  allow  the  lessor  and  bis  agents,  at  all  reasonable 
times  during  the  term,  to  enter  upon  the  property  and 


»  Kunhamed  v.  Narayanan  Muuad,  »  Surendra    Xarain  Singh   v.    Hari 

I.  L.  R.,  12  Mad.,  320(1888).  Mohan  Mi»9er.  1.  L.  R..  31  Gal.,  174 

*  Lakshmana     v.    Ramchandra,    I.  (1903). 

I-..  R.,  10  Mad.,  351  (1889).  *  Noijna  ^fi^^r  v.  Rupikun,  lupra. 
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inspect  the  condition  thereof  and  give  or  leave  notice  of 
any  defect  in  such  condition  ;  and  when  such  defect  has 
been  caused  by  any  act  or  default  on  the  part  of  the  lessee, 
his  servants  or  agents,  he  is  bound  to  make  it  good  within 
three  months  after  such  notice  has  been  given  or  left.* 
The  phrase  '  irresistible  force '  may  be  taken  to  include 
that  fire,  tempest,  flood  and  violence  which  renders  the 
lease  voidable  at  the  option  of  the  lessee.* 

The  general  rule  of  English  law  being  that  personal 
chattels  once  amiexed  to  the  freehold  become  part  of  it, 
and  may  not  be  again  severed  without  the  consent  of  the 
owner  of  the  inheritance,  it  is  waste  if  a  tenant  for  life  or 
years  who  has  annexed  a  personal  chattel  to  the  freehold 
afterwards  takes  it  away.  But  exceptions  have  been  en- 
grafted on  the  general  rule  in  favour  of  trade-fixtures,  and 
fixtures  set  up  for  ornament  or  domestic  convenience. 
The  exception,  however,  at  Common  law  in  favour  of 
trade  does  not  extend  to  buildings  which  have  been  let 
into  the  soil,  even  if  used  for  trading  purposes  :  though 
now  by  Statute  buildings  are  rendered  removable  in 
certain  cases.*  In  India  the  law  with  regard  to  fixtures 
and  the  commission  of  waste  by  their  removal  has  no 
importance  in  the  case  of  landlords  and  tenants  for,  in 
the  absence  of  a  contract  or  local  usage  to  the  contrary, 
a  lessee  is  entitled  to  remove  at  any  time  during  the 
continuance  of  the  lease  cdl  things  which  he  has  attached 
to  the  earth  ;  provided  he  leaves  the  property  in  the 
state  in  which  he  received  it.*  Under  the  interpretation 
given  to  the  phrase  'attached  to  the  earth' ^  a  lessee, 
may  remove  things  rooted   in   the   earth,  as  in  the  case 

1  Act  IV  of  1882,  8.   KM),  cl.  (m).  ^  Kerr.  Inj..  72-75. 

•  Act  IV   of    1882,    s.  108,  cl.  (c) ;  •  Act  IV  of  1882,  •.  108,  cl.  (A). 

Bee  Knnkayen   Haji  v.  Mayan,  I.   L-  •  lb.,  b.  3. 
K.,  17  Mfid.,  98  (1893). 
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of  trees  and  shrubs,  imbedded  in  the  earth,  as  in  the  case 
of  avails  or  buildings,  and  things  attached  to  what  is  so 
imbedded  for  the  permanent  beneficial  enjoyment  of 
that  to  which  it  is  attached  subject  to  the  proviso 
abovementioned. 

The  distinctions,  therefore,  which  exist  in  English  law 
between  things  which  are  and  things  which  are  not 
tenant's  fixtures,  that  is,  things  which  he  may  or  may 
not  remove  during  his  tenancy,  cease  to  have  significance 
in  this  country,  in  which  a  tenant  has,  as  against  his 
landlord,  the  complete  disposal  of  things  which  he  has 
attached  to  the  earth  and  as  to  which  therefore  there 
can  be  no  waste.  The  privilege  of  removal  must,  by  the 
terms  of  the  section  (as  also  under  English  law  in  the 
ca^e  of  removeable  chattels),  be  exercised  during  the 
continuance  of  the  tenancy.  There  is  no  right  to  come 
upon  the  land  after  the  expiration  of  the  lease  for  the 
purpose  of  their  removal. 

Similar  rights  exist  with  regard  to  emblements.  When 
a  lease  of  uncertain  duration  determines  by  any  means 
except  the  fault  of  the  lessee,  he  or  his  legal  representa- 
tive is  entitled  to  all  the  crops  planted  or  sown  by  the 
lessee  and  growing  upon  the  property  when  the  lease 
<letormines  and  to  free  ingress  and  egress  to  gather  and 
carry  them.' 

Buildings  as  already  mentioned  are  covered  by  tho 
provision  contained  in  section  108,  cl.  (h)  of  the  Transfer 
of  Property  Act,  and  may  be  removed  by  the  tenant.  The 
general  rule  of  English  law  expressed  by  the  maxim  quid- 
quid  plantatur  solo  cedit  solo,  namely,  that  whatever  is 
annexed  to  the  earth  becomes  an  accession  to  the  free- 
hold and  irremovable  has  been  held  not  to  prevail  in  this 


Art  IV  of  1881',  »».   108,  cl.   (i). 
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country  outside  the  Presidency-towns  and  to  be  even 
therein  subject  to  certain  limitations.*  The  question, 
however,  of  the  applicability  of  the  maxim  has  become  of 
diminished  importance  since  the  passing  of  the  Transfer 
of  Property  Act  which  by  section  51  secures  to  bonri  fide 
holders  under  defective  titles  the  value  of  improvements 
made  by  them  ;  and  by  section  108,  cl.  (A),  enables  a 
lessee  to  remove  during  the  continuance  of  the  tenancy 
all  things  which  he  has  attached  to  the  earth,  including 
therein  buildings  erected  by  him. 

The  tenant  musit  not  commit  acts,  of  voluntary  waste 
and  may  be  restrained  by  Injunction  from  so  doing.* 
The  lessee  may  use  the  property  and  its  products  (if  any) 
a«  a  person  of  ordinary  prudence  would  use  them,  if  they 
were  his  own  ;  but  he  must  not  use  or  permit  another  to 
vise,  the  property  for  a  purpose  other  than  that  for  which 
it  was  leased,  or  fell  timber,  pull  down  or  damage  build- 
ings, work  mines  or  quarries  not  open  when  the  lease  was 
granted,  or  commit  any  other  act  which  is  destructive 
or  permanently  injurious  thereto.*  A  tenant  who  uses 
the  premises  in  a  reasonable  and  proper  manner,  having 
regard  to  the  purpose  for  which  they  were  demised,  is  not 
liable  as  for  waste.  But  he  may  not  change  the  nature 
of  the  property  or  use  it  in  a  manner  inconsistent  with 
the  purpose  for  which  it  was  demised.*  Waste  in  build- 
ings may  consist  cither  in  pulling  them  down  or  suffering 


>  See    In    the  matter     o/     Thakoor  Parhulty  Betmh  v.    Woomatara  Ikibee, 

rhufuierParantanich.B.   L.    R.,   Sup.  14  B.  L.    R.,   2<ll   (1874);    Dunia   Lai 

Vol.  F.  B.,  595  (1866);  JuggulMokini  iSeal  v.  Oopi  Xath  Kketry,   I.   L.   R., 

Ikp«9€e  V.  Dwarka  Nath  Byaael%  I.   L.  22  (3al.,  826  (1875). 

R.,  8  Cal.,  682    (1882) ;    Mahalatchmi  i  As  to  pcrmiHsive  waste  and  covc- 

Ammaly.  PalaniChciti,iiUad,V.  V.  iiaiit  to  repair,  »oo  Act  IV  of   1882, 

R.,    246    (1871);     Ahlsudammal    v.  s.  108  cl.  (m) ;  Kerr,  Inj.,  71,  72. 

Vcnkataclttda  Mttdali[ib.  112(1871)]  ;  «  Act  IV  of  1882.  cl.  (o). 

Hussick  Lull    Muddack    v.    Lokemth  •  Sec  eases    cited.    anU,    with  re- 

Kurmokar,  I.  L.  R..  6  Cal.,  691  (1880)  ;  spect    to    iion-agricultaral    leases. 
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them  to  go  to  decay.    An  alteration  of  buildings  which?- 
changes  their  natnre  and  character  is  waste.* 

A  lessee  for  years  has  not,  in  the  absence  of  expres.«^- 
words,  power  to  remove  and  sell  the  soil,  except  in  the- 
case  of  mines,  quarries  or  pits  open  when  he  came  in.  To- 
allow  the  opening  of  new  quarries  or  mines  there  must  be 
a  power  or  liberty  on  that  behalf,  and  such  s  power  or 
liberty  is  to  be  usually  found  in  every  quarrying  or  mining 
Icase.*^  If  an  indenture  made  subsequent  to  the  original 
lease  operates  as  a  fresh  demise  of  the  premises  leased  in 
their  condition  at  the  date  of  the  indenture  and  at  such 
date  there  are  quarries  and  pits  open  on  the  premises,  the 
lessee,  whatever  may  have  been  his  original  rights,  is  en- 
titled to  continue  to  work  them  But,  if  there  be  a  mere 
confirmation  of  the  original  lease,  it  will  not  operate  so  as 
to  make  the  estate  confirmed  subject  to  the  incidents 
which  it  would  have  had  if  granted  in  its  condition  at  the 
date  of  the  confirmation." 

A  lessee  must  not.  without  the  lessor's  consent,  erect 
on  the  property  any  permanent  structure  except  for  agri- 
cultural purposes.*  So  it  was  held  prior  to  the  passing 
of  the  Transfer  of  Property  Act  that  a  tenant  of  non- 
agricultural  land  having  nothing  in  the  nature  of  a 
protected  and  permanent  tenure  or  holding  therein  was 
not  entitled  to  erect  jmcca  buildings  without  the  consent, 
and  against  the  wishes  of  the  landlord,  on  such  land, 
and  might  be  restrained  by  Injunction  from  erecting  such 
buildings.^    This  is  not,  however,  the  law    in   England, 


»  Kerr,  Iiij.,  70;  Ramchandra    Va-  *  Act  IV  of  1882,  ».  108.  cl.  (p). 

jiMdemhet  v.  Babaji  Kusaft,   I.   L.  R.,  •  Jagannalh    Baiaah    v.    Prosonno 

loBom.,   73  (1890).     See  Doheritf  v.  i'ottmar  ChaUeriee,  0  C.    L.    R.,    221 

AJlman,  3  App.  Cm.,  709.  (1881);  this  dcciMon  was  r«Ter«ed  ou 

*  In  re  Purmanandaa  y.  Jetwanda'^  npfieal  as  it  waa  held  that  the  defend- 
I,  I^  R.,7  Bom.,  109.  116,  117  (1882).  ant«  were  entitled  to  a  right  of  occu- 

•  lb.,    117, 118.  panry.  10  ('.  L.  R..  25  (1881).    . 
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for,  unless   it    can  be    shown  that  such  building  is  an 

injury  to  the  inheritance,  the  lessee  of  land  who  erects  a 

building  thereon  without  the  consent  of  his  lessor  does  not 

-commit  waste.    A  tenant  may  therefore  in  that  country 

-lawfully  erect  buildings,  which  improve  the  value  of  the 

Jand.' 

Although  it  may  be  proved  that  the  tenant  has  altered 
'the  character  of  the  land  so  as  permanently  to  injure  the 
interest  of   the  landlord,  or  has  otherwise  committed  a 
breach  of  his  duties  towards  him,  it  does  not   follow  that 
in  all  cases  the  latter  will  have  a  remedy  by  Injunction. 
-For,  by  standing  by  and    allowing  the  tenant  to  go  on 
with  the  work  without  objection,  he  may  disentitle  him- 
self to  the  assistance    of    the  Court.*^    Further    as  the 
granting  of  an  Injunction  is  an  act  depending  upon  the 
-discretion  of  the  Court,  that  discretion  will  be  exercised 
with   regard   to   all   the  circumstances   of   the  case — the 
oovenants  (if  any)  entered  into  by  the  parties,  their  re- 
.lative  interests,  the  length  of  the  demise,  the  nature  of 
4he  property  and  the  waste  complained  of.*    If  there  be 
a  covenant  touching  the  i)erformance  or  non -performance 
of  an  act,  an  Injunction  will  issue  against  the   breach  of 
-covenant.     If  there  should  he.  no  ground  for  interposing 
by  reason  of  a  breach  of  contract,  there  may  still,  however, 
be   grounds   for  interposing    on   the  ground  of   waste.* 
Where  there  is  breach  of  an  express  covenant  it  was  said 
in  the  case  now  cited  that  there  is  no  question  of  conve- 
.  nience  or  amount  of  damage.*    As,  however,  observed  in 


*  Jones  ^,  Chappell^h.  K.,    20  Kq..  •  Act  I     of     1877.     s.  66;  Noyna 

f)39;  neither  thia   case     nor    that  of  J/tWr  v.  Rupikun,  I.  L.  R.,  0  Cal., 

JJoherty  v.  AUman,  L.  K.,  5  App.  Caa..  009,  610  (1882). 

709,  have  any  application  to  agricul-  *  See  Doherty  v.    .4//«mji,    3    App, 

iural  holdings ;  Ramanadhan     v.  Za-  C^as.,  709. 

tnindarof  Ranwad,  I.  L.  K..  16  Mail.,  «  76.,  718. 

409(1893).  •  /6.,  720. 
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preceding  portions  of  this  book,  it  would  appear  that 
under  the  Specific  Relief  Act  the  principles  governing  the 
issue  of  Injunctions  in  cases  of  contract  and  tort  are  sub- 
stantially  the  same,  and  in  the  one  case  as  in  the  othei^ 
the  Court  will  consider  the  amount  and  nature  of  the  dam- 
age. Tf,  however,  possession  of  land  be  given  upon  an* 
express  bargain  that  a  thing  shall  or  shall  not  be  done 
there,  as  a  general  nile,  a  Court  of  Equity  would  not  do- 
its duty,  if  it  did  not  enforce  the  contract,  because  mere 
damages  would  not  there  affonl  a  sufficient  or  adequate 
remedy.*  In  other  words  express  covenante  will  be  en- 
forceable by  Injunction  not  so  much  on  the  ground  that 
the  parties  have  so  expressly  contracted  as  for  the  reason 
that  under  such  circumstances  relief  by  damages  will,  as 
a  general  rule,  not  afford  a  sufficient  or  adequate  remedy. 
Should  the  case  be  otherwise,  it  is  conceived  that  damages 
will  alone  be  given  even  in  cases  of  express  covenant.* 

A  dependant  talookdar  is  a  person  holding  a  tenure  (iv)  Dcp«idiuit 
intermediate  between  ryots  and  the  zemindar,  in  which  he 
has  a  beneficial  interest,  which  is  traasferable  by  sale  or 
otherwise.  It  was  held  in  the  case  undermentioned  that 
a  zemindar  cannot  sue  a  dependant  talookdar  (the 
possessor  of  resumed  lakheraj  land)  for  confirmation  of 
possession  and  for  an  Injunction  to  prevent  him  from  com- 
mitting waste.  The  only  possession  that  a  zemindar  can 
obtain  after  a  decree  for  resumption  is  a  constructive  one 
derived  from  the  receipt  of  rent  from  the  tenant.  A 
talookdar  has  full  power  to  dig  tanks  in  his  t^enure,  in 
which  he  holds  a  beneficial  interest;  and  the  act  is 
accordingly  not  one  of  waste  requiring  a  perpetual  In- 
junction.* 

1  Doherty  v.  AUtnan,   ib  at  p.  729.  OuHc^h  iMitt  Singh,  W.  R.  (1864),  276  ;. 

per  Lord  Blackburn.  bi'o  Xichoil  v.  Tarinee.  Ohurn  Boee,  2;V 

■  See  ib,  at  p.  731.  W.   H.,  299,  300  (1876). 
•  Mugntt  Ram  Chncdhry  v.  J%r6'w 
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(y)  Moi^agor  f^g  mortgagor  in  possession,  although  he  may  exercise 
all  acts  of  ownership,  even  to  the  extent  of  committing 
waste,  which  does  not  impair  the  security,'  will  neverthe- 
less, be  restrained  from  such  acts  as  depreciate  the  value 
of  the  premises  and  render  the  security  insufficient.  The 
principle  upon  which  the  interference  is  based  as  against  a 
mortgagor  in  possession  is  the  right  of  the  mortgagee  to 
his  whole  security  unimpaired  during  the  life  of  the  mort- 
gage.' Tn  conformity  with  the  English  rule  above  stated 
the  Transfer  of  Property  Act  provides*  that  a  mortgagor 
in  possession  of  a  mortgaged  property  is  not  liable  to  the 
mortgagee  for  allowing  the  property  to  deteriorate,  but 
lie  must  not  commit  any  act  which  is  destructive  or  per- 
manently injurious  thereto,  if  the  security  is  or  will  be 
rendered  insufficient  by  such  act.  A  security  is  deemed 
to  be  insufficient  within  the  meaning  of  this  section,  un- 
less the  value  of  the  mortgaged  property  exceeds  by  one- 
third,  or,  if  consisting  of  buildings,  exceeds  by  one-half, 
the  amount  for  the  time  being  due  on  the  mortgage.^ 

A  mortgagee  in  possession  must  not  commit  any  act 
which  is  destructive  or  permanently  injurious  to  the  pro- 
perty.^ .  He  is  thus  not  liable  for  loss  that  arises  from 
accidental  causes.  He  must  use  the  mortgaged  proi>erty 
with  the  care  of  a  prudent  owner.  If  the  security  is  in- 
sufficient, lie  is  entitled,  so  long  as  he  is  acting  hand  fide, 
to  make  the  most  of   the  property  for    the    purpose   of 


1   Kekfjcich  v.  Marker,  3  Mac,  &  (}.,  •  Act  IV  of  1882,  s.  W.     Similarly 

32ft.  under  8.   10    cif    the    Eaiwinents    Avt 

*  V.  an/e,  I  61  *' ir<iJt/«";   High,  Inj..  he  id  not  at  liberty  to  impoie   up<tii 

.H  693,  604.  478,  el   acjq, ;  Kerr,   luj.>  the     mortKagf'd   property    any  ea^^- 

SI,  S2 :  the  Mime  principles  <tpply  to  inent,    whirli    renders     the    Recuriry 

mortgagCH  of    chatt<»ls :    High,     Inj.,  in«ufRoient. 

^   695;  a«to  tlic    meaning   of    *iu-  *  The  same-  proportion  is  fixcnl   :ii 

sufficient"  sec  King  v.  Smith,  2    Ha.,  n.  6  of  Act  11  of  1882  (Trust*). 

244.  and     ».    66,    Act    IV    of     1882  •  Act  IV  of  1882.  s.  76.  cl.  (e). 
<Tran»fcr  of    Property). 
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discharging  what  is  due  to  him  as  by  cutting  timber, 
opening  mines  aiui  the  like,  but  he  does  so  at  his  own  risk. 
If  he  incurs  a  loss  he  cannot  charge  it  against  the  mort- 
gagor, and  if  he  obtains  a  profit,  the  whole  of  that  profit 
must  go  in  discharge  of  the  mort.gage-debt.* 
The  same  principles  which  apply  in  respect  of  waste  bv  (vi)  Vendors 

*    purchiwera 

a  mortgagor  m  possession  are  also  applicable  as  between  iin<i  othors. 
a  purchaser  who  has  obtained  possession  before  the  pa\  - 
ment  of  the  purchase -monies  and  the  vendor."  In  the 
absence  of  a  contract  to  the  contrary',  the  seller  is  bound 
between  the  date  of  the  contmct  of  sale  and  the  delivery 
of  the  propertv  to  take  as  much  care  of  the  property  and 
all  documents  of  title  relating  thereto,  which  are  in  his 
possession,  as  an  owner  of  ordinary  prudence  would  take 
of  such  propertv  and  documents.^  The  same  principles 
underlie  the  juris<liction  to  prevent  any  waste  which  may 
tend  to  injure  the  security,  where  monies  due  under  a  set- 
tlement are  unpaid  :*  and  as  between  the  heir  or  execu- 
tor of  a  debtor  in  possession  and  a  judgment-creditor.' 
Further  instances  in  which  the  Court  will  interfere  by  In- 
junction to  restrain  waste  are  specified  in  Illustrations  (/), 
{m)  and  (w)  of  section  5  of  the  Specific  Relief  Act,  which 
<leal  with  waste  by  partners,**  Hindu  widows/  and  members 
of  an  undi\nded  Hindu  family^  respectively  :  aiwl  there  are 
others.  The  important  subject  of  waste  and  trespass  by  co- 
sharers  is  separately  dealt  with  in  the  following  paragraph. 


1  Kerr,     liij.,    W»:      \.     ontr,     pp.  Lymght    v.  Edtcard,     2  CIi.  I)..  .'tW: 

202-287.  PhWips  v.    SylwMar,    L.    R..   8   Cli.. 

*  Crockford  v.   Ahmuder,    J 5    Ve«..  173;  Egmoni    v.    Smith,    6    iJli.    J).. 

138;  Petlfy  v.  A'a^Tw  Vonntir^  Rail-  4«»:  Clarke    v.    Hamuz  (1801),  2  Q. 

way  Co.,   8  Sim.  48.3  ;   Casatnafor  x.  B..  460. 

Blrode,  1  Sim.  &  St.,  3SI  ;  Kerr,  Inj.,  *  Kerr,  Inj.,  82. 

82.  •  I^ke\.  Bickett,  1  Y.  &  J.,  :»9. 

9  Act  IV  of  1882  (Traii»ftT  irf  Pro-  •  v.  ante. 

p«rty),  B.  65,  el.  (r) ;    ^^•o  Fry's  Speei*  '  v.  ante, 

tin    PerformADcr.     :Jr»l    o<l..     j>.    618:  •  v.  post. 


co-!«httrc»i-?4. 
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tTwrnniThv  §  ^^-     In  India  where  co-ownership  is  of  more  common 

occurrence  than  individual  and  separate  ownership,  the 
subject  of  Injunctions  as  between  co-sharers  assumes  a 
position  of  far  greater  importance  than  is  accorded  to  it 
ill  the  English  text-books  and  requires  special  treatment 
with  reference  to  the  numerous  decisions  which  exist  upon 
the  subject. 

Co-sharers  may  be  coparceners,  joint-tenants  or  ten- 
antr-in-common.  Where  lands  descend  on  an  int^^stacy 
to  several  persons  as  co-heirs  the  persons  so  inheriting  are 
called  co-parceners  or  tenants  in  co  parcenary.^  Ever}' 
joint  tenancy  is  created  };y  one  and  the  same  title,  and 
joint  tenants  are  said  to  be  seized  per  my  et  per  tout,  i.  e., 
qui  nihil  habet  et  Mum  habeL  But  they  are  poten- 
«  .  tially  seized  of  aliquot  parts  for  the  purpose  of  alienation 

\n  severalty.     Tenants-in-common  are  those  who  claim  by 
several  titles,  or  in  several  rights,  though  by  one  title,  and 
ift-vt^   Ibi^A^^X^  have  their  possession  in    common.'    Joint  tenants    have 

both  single  possession  and  a  single  joint  right  to  possess, 
but  tenants-in-common  have  a  single  possession  with  sev- 
eral rights  to  possess.  When  a  person  having  a  right  to 
pa?sess  a  thing  acquires  the  physical  control  of  it,  he 
necessarily  acquires  legal  possession  also.^  Though  in  the 
books  it  is  said  of  joint  tenante  only  that  they  are  seized 
per  my  eiper  tout  the  position  seems  to  be  equally  ap- 
plicable to  all  tenants  who  hoUl  pro  indiviso  whether  they 
are  co-parceners,  joint  tenants  or  tenants-in-common. 
With  respect  to  occupation  and  the  right  to  occupy  there 

1  Utt>  §§  241,  f/^e^.;  SuTC't'H  L.-iw  "  On  dit  oommuubmcut    quo    chaqur 

Dictionary,  208.  joinieiiant     n'a    la  propriety  do  n>*« 

«  Comyn*8     DigCHt,    Title,     Kstato  ct  est    propriotaire   de    tout ;  cc  que 

undivided*  K.  8.    Tho    term  "my"  vout  dire  qu'il   tient  tout   conjointe- 

signifieii*  not  aa  has  been  often  .su[)-  ment  et     ne     tient    riett  en  partieu- 

poned,     **  a    moiety,"       but    "not  Her" ;  i6. 

in  the  leasts**     See   note   to    Murray  *  Polloek  and    Wright    on    Poesen- 

V.    Hall,  7    M.     Or.    &     Scott,     450.  Mion,  p.  27. 
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is  no  dietinftion  between  tenants-iT) -common  and  joint* 
tenants.* 

Joint- tenants  or  tenanta-in-eommon,  when  they  have 
not  parted  with  possession,  posses?  in  law,  and  may  pos- 
sess in  fact,  according  to  their  interest  as  owners.  If  a 
servant  holds  the  property  on  their  behalf,  the  de  jdclo  pos- 
session is  exercised  in  the  name  and  for  the  use  of  all  of 
them.  If  one  of  them  alone  holds  or  occupies,  his  physi- 
cal possession  is  that  of  an  owner  for  his  own  interest  and 
that  of  an  agent  as  to  the  others.  If  there  is  a  personal 
joint  occupation,  the  physical  and  legal  possession  exactly 
coincide.  In  every  case  there  is  not  a  plural  possession, 
but  a  single  possession  exercised  by  or  on  behalf  of  several 
persons.*  A  co-parcener  who  purchases  from  a  trespasses^ 
stands  in  his  shoes  and  his  possession  is  not  that  of  a  co- 
parcener, but  that  of  a  trespasser,  as  was  that  of  him  from 
whom  he  purchased.* 

Owing  to  the  peculiarity  of  their  legal  right  and  pos- 
session the  subject  of  Injunctions  between  co-sharers  re* 
quires  separate  treatment.  Further  a  co-sharer  is  entitled 
to  possession  and  may  therefore  not  be  excluded  :  he  is  also 
entitled  to  enjoyment  of  the  propertj'  in  its  actual  condi- 
tion and  is  therefore  entitled  to  be  protected  from  waste. 
Inasmuch  as  the  greater  number  of  the  reported  decisions 
deal  with  the  right  of  a  co-sharer  to  be  protected  both 
from  waste  and  trespass  these  torts  have  not  been  separ- 
ately dealt  with. 

Upon  this  subject  it  is  necessary  to  separately  consider 
the  questions  of  (1)  joint  user ;  (2)  remedies  in  respect  of  (")  ^^'*»*«  ■•'* 

,*  *••  trespass  by  oo« 

the  abuse  of  joint  property.     In  the  first  place,  what  may  ahftren*. 
ft  co-sharer  do  or  not  do  in  respect  of  the  joint  estate'; 


1  Note  to    Murraif   v.   Iftili,    7  M.  «  Pollock   and  Wright    on    Pom«i. 

Or.  A  Scott,  4o5;  note   to    Dnm'ei  v.        woo,  p.  21.  .  . 

Campfin,  7  sCiir,,  172.  3  Muhamnuid     Alt      Jan     v.   Fait 

BukfK  I-  1^-  H.,  18  All.,  361  (1896). 
W    I  20 
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secondly,  assuming  that  a  co-sharer  has  clone  or  threatens 
to  do  that  which  he  should  not  do,  what  remedies  are  open 
to  the  other  co-sharers  in  respect  of  such  infringement  of 
their  rights. 
«)  Joint  user.      The  acts  of  uscr  may  be  (I)  one  to  the  profit  of  one  co- 
sharer  but  without  damage  to  the  other  co-sharers ;  (2)  witli 
or  without  profit  to  one  co-sharer,  but  with  damage  to  th<* 
other  co-sharers,  such  wrongful  user  entitling  either  to 
relief  by  a  decree  for  joint  possession,  damages  or  Injunc- 
iMtikmewar      tiou.    UscT  of  the  first-mentioncd   character  is  illustrat<?d 
9wmBo6sein.  by  the  decision  of  the  Privy  Council  in  Lachmeswar  Sin^gh 
V.  Manoicar  Ho88ein\     In  this  case  the  plaintiffs  and  d<»- 
fendants  were  co-sharers.     The  defendant  worked  a  ferry 
across  a  river  at  a  point  where  it  flowed  through  a  joint 
tfwuza.    The  plaintiffs  by  their  suit  sought  amongst  other 
things  a  declaration  that  the  river  and  ferry  were  within 
the  area  of  the  joint    mmiza,  that  the  plaintiffs  and  the 
defendants  might  be  declared  entitled  to  receive  the  profit*^ 
of  the  ferry  in  proportion  to  the  extent  of  their  respective 
shares,  and  that  the  defendants  might  be  restrained  from 
offering  opposition  to  the  possession  of  the  plaintiffs.     The 
Judges  of  the  High  C^ourt  were  of  opinion  that  the  defen- 
dants were  only  entitled  to   hold  possession  and  appro- 
priate the  profits  of  the  ferry  in  proportion  to  their    pro- 
prietary right  in  the  motna.     But  the  Privy  Council  held 
that  the  defendant  had  made  use  of  the  joint  property  in 
a  way  quite  consistent  with  the  continuance  of  the  joint 
ownership  and  possession.    He  had  not  excluded  any  co- 
sharer,     it  was  not  alleged  that  he  had  used  the  river  for 
passage  in  any  such  way  as  to  interfere  with  the   passajre 
of  other  people  or  that  there  had  been  any  obstruction  at 
the  landing  places,  or  that  he  had  prevented  any  one  else 
from  setting  up  a  ferry.     So  far  from  inflicting  any  damage 

'   I.  L.  H..  19  Col.,  253  (1891). 
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upon  the  joint  owners,  the  defendant  had  supplied 
them  gratuitously  with  accommodation  for  passage.  All 
that  was  complained  of  was  that  he  had  expended  money 
in  a  certain  use  of  the  joint  property  and  had  thereby 
reaped  a  profit  to  himself.  If,  therefore,  the  defendant's 
use  of  the  landing  places  and  the  river  was  consistent  with 
joint  possession,  there  was  no  reason  why  the  plaintiffs 
should  have  any  of  the  profits.  They  had  not  earned  any 
and  none  had  been  earned  by  the  exclusion  of  them  frwn 
possession  as  was  the  case  in  the  leading  decision  of 
Watson  <fe  Co.  v.  Ranichtuid  DutU  By  the  defendant's  acts 
they  had  lost  nothing  and  had  received  some  substantial 
convenience.  Only  if  and  when  the  defendant  encroached 
upon  their  enjoyment  of  the  joint  property  would  they 
\>e  entitled  to  relief  ?  But  upon  the  facts  stated,  they 
were  entitled  to  non(%  and  the  suit  was  accordingly  dis- 
missed. It  was  held  that  property  does  not  cease  to  bt? 
joint  merely  because  it  is  used  so  as  to  produce  more  profit 
to  one  of  the  joint  owners,  who  has  incuirred  expenditure 
for  that  purpose,  than  to  the  others,  where  the  latter 
are  not  excluded.  Joint  property  being  used  consistent- 
ly with  the  continuance  of  the  joint  ownership  and 
possession,  without  exclusion  of  the  co-sharers,  who  do 
not  join  in  the  work  there  is  no  encroachment  on  the 
rights  of  any  of  them,  as  regards  common  enjojrment,  so 
as  to  give  ground  for  a  suit.  If,  therefore,  by  the  use  of 
joint  property  there  is  a  resulting  profit  to  one  sharer  with- 
out loss  to  or  exclusion  of  the  others,  there  is  no  such  use 
as  will  give  ground  for  a  suit  against  him.  There  Is  no 
infringement  of  right  and  therefore  no  claim  to  relief 
.  Where,  on  the  other  hand,  there  is  wrongful  exclusioa  ,  ^, 
or  user  causing  damage  to  the  co-sharers,  there  is  an  i'>fct  i^r^pwtT. 
infringement    of   legal   right,  for  which    the   Courts   will 

»   I.  I..   !«..   18  C«l.,   10  (1890). 
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give  relief.  Though  the  Courts  will  interpose  in  a  proper 
case,  they  will  in  general  be  cautious  of  interfering 
with  the  enjoyment  of  joint  estates  as  between  their 
co-owners.* 

When  a  party  asks  the  Court  to  interfere  between  co- 
sharers,  the  Court  will  not  look  only  at  the  strict  rights 
of  the  parties,  but  will  see  what  is  fair  and  reasonable 
between  them;  and,  if  what  has  been  done  is  neither  un- 
fair nor  unreasonable  then  whether  it  be  in  accordance 
with  the  strict  rights  of  the  parties  or  not,  the  Court  has  a 
discretion  to  leave  the  plaintiff  to  his  strict  remedy  by 
partition  or  any  other  remedy  he  can  maintain.^  A  man 
may  insist  upon  his  strict  rights,  but  a  Court  of  Equity  is 
not  bound  to  give  its  assistance  for  the  enforcement  of  such 
strict  rights.*  The  user  must  involve  a  real  and  substan- 
tial injury.  The  Court  will  not  aid  a  complainant  who 
applied  upon  trivial  and  frivolous,  unreasonable  or  selfish 
grounds  ;  or  for  purposes  of  vexation  ;  for  it  is  not  every 
infringement  or  excess  of  user  which  will  justify  the  inter- 
ference of  the  Court.* 

If,  however,  the  user  of  a  sharer  with  or  without  profit 
to  himself  involves  a  legal  injury  and  material  damage  U» 
his  co-sharers,  the  latter  may  have  an  action  against  him. 
But  the  nature  of  the  relief  which  will  be  given  will  vary 
with  the  nature  and  effect  of  the  acts  done,  and  the  intent 
and  purpose  with,  and  for  which,  they  were  committed 
and  all  the  circumstances  proved  in    the   particular  case. 

»  Laehmegunr  Singh     v.     Mtmowttr  dhvh    CkMHtter    Sag,    24  W.    R.,  m 

//o«4etX  I.  L- R.,  10  Cnl-.  2tt5  (]8fll>.  (lS7fi);     Lata    Bisioambftar     Lai    v. 

*  Mohima  Chunder  Ohntt,  v.  Ma.  Hajaram,  3  B.  I-k  R.,  App.,  67(1809) 
dhub  Chunder  Nag,  24  W.  }{.,  80  (explanation  of  thin  ctute  in  611am- 
(1875).  nngger  JhU  Fariwy  v.    Rum    A'«ra«9 

3  Lata  Bijttoambhiir    Lnl    v.    Kafa-  Chatter jee,     1.    I«    R.,    14     CaU    189 

rvim,  3  B.    L.    R.,    A  pp..  67    (I860),  (1S86)]  ;    Joy     ('hnrnder     Rnkkil     t. 

prr  Peacock,  C.  J.  Bippro    Chnrn    Rnkhii,    I.    L.  R.,  14 

•  Mohima  Chunder    (ihoMe    v.     Ma-  Cal.,  230  (1886). 
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Every  tenant  or  owner  in  common  is  equally  entitled 
to  the  occupation  and  use  of  the  tenement  or  property.* 
All  co-sharers  may  do  what  they  like  with  their  own,  sub- 
ject to  the  maxim  ''sic  tUere  tuo  tU  alienum  non  laedas.  '' 
One  of  several  co-sharers  of  joint  undivided  property  is 
as  such  holder  of  an  undivided  share,  until  partition,  the 
part  owner  of  every  biga  of  the  whole  property  and  by 
virtue  of  that  right  of  ownership,  he  can  claim  either  to 
occupy  the  land  himself  jointly  with  his  co-sharers  or  their 
assignees  or  to  insist  that  the  land  shall  not  be'  occupied 
and  used  by  any  person  (excepting  always  persons  having 
a  right  of  occupancy)  otherwise  than  with  his  assent.'  As 
all  are  entitled  to  joint  possession  no  one  sharer  can  take 
exclusive  possession  of  any  part  of  the  joint  property  to 
the  ouster  of  the  others  or  any  of  them.*  But  property 
does  not  cease  to  be  joint  merely  because  it  is  used  so  as  to 
produce  more  profit  to  one  of  the  joint  owners,  who  has 
incurred  expenditure  for  that  purpose,  than  to  the  others, 
where  the  latter  are  not  excluded.  Joint  property  being 
used  consistently  with  the  continuance  of  the  joint  owner- 
ship and  possession,  without  exclusion  of  the  co-sharers 
who  do  not  join  in  the  work,  there  is  no  encroachment  on 
the  rights  of  any  of  them,  as  regards  common  enjoyment, 
so  as  to  give  ground  for  a  suit.^ 

There  may  be  and  often  is  together  with  joint  possession 
a  peculiar  exclusive  possession  of  part  of  the  joint  property 
for  the  convenience  of  the  particular,  sharers  and  with 
the  continuing  consent  of  the  others.  The  rights  of  the 
co-sharers  in  such  a  case  is  laid  down  in  the  judgment  of 

I  Pbllock,  Tort 4,  328;  Pollock    and  cited    in    Lht/i    v.     Mwufamut  Bihtr 

Wright  on   Powesaion.    21.    27.  87.  AVnyra,  25  W.    K.,    3U   (1876). 

«  SkilkarU    v.     Oopal     Panday,    12  •'  Hu 

B.  L.  R.,   197,  199  (1873)  per  Phear  *  Lachnu^mir  Singh     v.     Manowar 

J.  [MMl  see  Shsopershad  Singh  v.  Leeta  Ilossein,  1.  L.  K.,  19Cal.,  353  (1891). 
Mimjh  12  a  L.  i\.,  190  note  (1S73)] 
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Phear,  J.,  from  which  the  following  extract  is  taken  : — 
"In  my  judgment,  as  I  understand,  joint  possession  under 
Hindu  law,  that  peculiar  exclusive  possession  of  a  part  of 
a  common  dwelling-house  or  set  of  dwelling-houses  which 
one  member  of  a  family  obtains  very  commonly  without 
iin  actual  partition  having  been  come  to  between  the 
members  of  the  family  is  a  possession  which  must  be 
referred  to  the  continuing  consent  of  his  co-sharers.  So 
long  as  no  actual  partition  is  come  to,  either  as  a  result  of  a 
suit,  or  formally  between  the  parties  themselves,  or  evi- 
denced by  long  acknowledgment  on  the  part  of  the  mem- 
bers of  the  family,  the  possession  is  merely  that  which, 
for  convenience'  sake,  is  conceded  by  all  the  members 
jointly  to  each  one  of  them  ;  and  it  may  be  put  an  end  to 
and  a  completely  new  arrangement  come  to,  at  any  time, 
by  the  members  of  the  family,  if  they  think  fit  to  make 
the  change.  As  long,  however,  as  this  peculiar  state  of 
exclusive  possession  is  allowed  to  remain,  it  seems  to  me 
that  it  must  be  taken  that  the  acquiescing  members  of  the 
family  concede  to  the  person,  who  has  the  exclusive  pos- 
session, all  reasonable  rights  of  user  of  his  separate  plot,  or 
separate  portion  of  the  dwelling-house,  as  is  necessary  for 
the  ordinary  purposes  of  residence,  having  regard,  of  course, 
to  the  circumstances  of  Hindu  life.  I  think  upon  the 
authority  of  the  cases  (some  of  which  have  been  cited) 
decided  in  this  Court,  we  must  hold  that  the  concession 
on  the  part  of  the  acquiescing  members  does  not  go  to  the 
extent  of  enabling  the  possessor  of  the  dwelling-house  to 
alter  the  character  of  the  property,  or  to  do  any  thing 
with  it,  which  is  not  consistent  with  such  user  of  it  as 
might  be  ordinarily  expected  to  take  place.  If  he  desires 
to  build  a  new  and  additional  structure  upon  a  portion  of 
the  house-ground,  it  seems  to  me  that  he  has  no  right  to 
do  so,  and  in  that  way  materially  to  alter  the  condition  of 
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the  property  without  obtaining  the  assent  of  his  co-sharers. 
If  this  view  be  correct,  assuming  that  the  plaintiffs  in 
the  present  suit  had  an  exclusive  possession  of  the 
courtyard,  as  an  adjunct  to  the  particular  portion  of 
the  dwelling-house  which  they  occupied,  I  think  they 
would  not  be  entitled  to  use  that  courtyard  otherwise 
than  for  the  ordinary  purposes  of,  and  incidental  to, 
residence  in  their  house,  without  the  assent  and  knowledge 
of  their  co-sharers."* 

Joint  enjoyment  of  the  property  in  its  actual  condition 
being  the  right  of  all,  none  may  disturb  that  enjoyment 
either  by  directly  excluding  others,  or  by  the  commission 
of  acts  which  have  that  effect,*  or  by  acts  which  in- 
juriously affect  the  position  of  the  sharers  by  reason  of 
material  alterations^  of  the  character  and  condition  of  the 
property  enjoyed  made  without  the  consent  of  the  co* 
sharers. 


'  Skeoperahad  Singh  v.  Leela  Stngh^ 
1-2  B.L.  R.,  188,  196,  196  (1873),  per 
I'hear,  J. 

'  Sheopershad Singh  v.  Leela  Singh, 
IJ  B.  L.  R.,  197  (1873);  Nundun  v. 
JJoyd,  22  W.  R.,  74  (1874);  Macdoland 
V.  Lalla  Shib  Dyal  Singh  Panre^,  21 
W.  R..  17  (1874);  a  co-sharer  is 
entitled  to  a«k  from  his  eo*aharpr  to 
)h>  allowed  to  enjoy  his  share  of  the 
|ti-opertj  in  any  mode  in  which  it 
i-oiUd  be  enjoyed  as  an  undivided 
^harp ;  and  he  has  a  right  to  insiMt 
that  neither  his  eo-proprietor  nor 
utiybody  claiming  through  him  should 
without  his  consent  take  excluuive  po»- 
»>i*ssion  of  any  portion  of  the  joint  pro- 
|M*rty  to  which  he  has  not  a  subsisting 
right  of  exclusive  possession  ;  Xundon 
V.  Uoyd,  22  \V.  R.,  74,  76(1874). 
Xo  one  co-sharer  in  an  undivided 
property  has  a  right  to  possess  himself 
of  any  portion  of  it  to  the  exclusion 


and  without  the  authority  of  his  co« 
flharers  and  to  deal  with  it  and  culti- 
vate it  Its  he  will  without  their  sanc- 
ti on.  Every  co-owner  of  a  uch  property 
is  entitled  to  take  a  part  in  determin- 
ing how  It  shall  be  uaed  unleaa  restrain- 
ed by  local  custom  or  special  agree- 
ment; Lloyd  y.  Musmmut  BibeeSvgra, 
26  W.  R.,  313  ( 1876),  per  Garth,  C.  J. 
3  Sheopershad  Singh  v.  Leela  Singh ^ 
12  B.  L.  R.,  197  (1873);  Crowdie  v. 
Bhikduree  Singh,  16  W.  R.,  41  (1871). 
[*'A  co-0harer  in  landed  property  haa 
no  right  to  do  anything  which  altert 
the  condition  of  the  joint  property 
without  the  consent  of  his  eo-shaiera. 
If  he  thinks  his  interest  in  the  pro* 
perty  might  be  improved  by  works  of 
a  particular  character,  he  can  effect  a 
partition  and  improve  his  particular 
share  :*'  (Jooroftdass  Dhur  v.  B^Ojf 
Gobind  BuraU  Id  W.  R..  171  (18W); 
S.    C,    1    B.    L.    R.,    A.    a,  108. 
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So  desteiction  of  the  subject-matter,  wast^.  attended 
by  substaatial  damage,  acts  wbich  pennanently  alter  the 
oharacter  and  condition  of  the  land  as  by  building  upon 
it».  excavating  tanks,  or  changing  the  nature  of  the  cul- 
tivation^ are  acts  which,  if  committed  by  a  co-sharer, 
amount  to  wrongs  to  the  other  part-owners  giving  them 
a  right  of  action  in  respect  of  their  commission.  There 
is  nothing  in  the  law  of  Bengal  which  goes  to  prevent  an 
undivided  shareholder  from  granting  a  lease  of  his  share 
to.  a  third  person.  All  that  the  other  co-proprietor  can 
insist  upon  is  that  the  lessee  should  be  prevented  from 
dealing  with  the  subject  of  the  lease  in  any  way  different 
from  that  in  which  the  lessor,  his  co-proprietor,  could 
deal  with  it;^  and  a  joint  shareholder  or  his  lessee  may 
contract  with  the  ryots  of  the  zemindary  fcMr  any  lawful 
purpose  even  without  the  consent  of  the  other  co-pro- 
prietors. So  the  ryots  may  be  induced  by  contract  or 
offer  of  reward  to  cultivate  any  crop  upon  the  land 
•  they    hold,  provided  that  they  are  holding  those    lands 

without  any  covenant   or   stipulation  in  their  agreement 
with    their  zemindar  to  cultivate  them  in    a   particular 
way.^ 
iii)  Remedies       Should  a  co-sharcr  abuse  the  joint  property,  or  otherwise 
iieT£we  rf  infringe  the  rights  of  his  co-sharers,  the  latter  may  avail 
j  rint  proper^',  themsclvcs  of  ouc  or  other  or  more  of  the  following  reme- 
dies, according  as  the  circumstances  of  the  case  may  re- 
quire, viz.    (1)  partition ;  (2)  declaration  of  right,  damages, 

1  Crowdie  v.    Bhikdaree    Singh,    16  Hie  ground  that  he  is  willing  to  pay 

W.  R.,  41  (1871) :  Macdonald  v.  Lalh,  reasonable  rent  for  it:  Nundvn   Lali 

Skib  Dayal  Singh  Panrty,  21  W.  R.,  v.  JUfjyrf,  22  W.  R.,  74  (1874);  Uoyd 

17(1874).     One  shareholder  alone  in  v.  Mussamut  Bibee  Sogra^  25  W.   R., 

4  joint  estate  or  his  assignee  cannot  313,  314,  315  (1876). 
claim  to  cultivate  any  portion  of  the  ^  Macdonald  v.  LaUa    Shib     Dyal 

property,  which  is  not  his  rerait  land  Singh  Panrey,  21  W.  R.,  17  (1874). 
exclusively  without    the    consent  of  ^  /&, 

tfaeoMier    shareholders    merely    upon 
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tind  account  of  profits ;  (3)  decree  for  joint  possession ; 
<4)  Injunction. 

Partition  which  effects  a  severance  of  the  joint  pro-  («^  Petition. 
perty  and  aUots  to  each  sharer  his  share  of  the  joint  es-^ 
tate  in  severalty  terminates  the  joint  user.  This  reme- 
dy is  available  in  every  case  and  is  free  of  any  condition, 
such  as  those  which  effect  some  of  the  other  reliefs  here- 
inafter mentioned.  By  partition  the  parties  put  an  end- 
to  and  prevent  the  future  occurrence  of  disagreement 
or  mischief  ari»ng  from  the  joint  user.  In  some  cases 
this  is  the  only  remedy  available. 

In  those  cases  in  which  the  action  of  one  co-sharer, 
though  not  amounting  to  a  legal  injury,  is  not  assented 
to  by  another,  the  only  remedy  is  for  the  party  to 
partition  the  land,  so  as  that  all  shall  hold  exclusively 
that  which  represents  their  respective,  shares.  The  law 
provides  the  means  by  which  common  lands  may  be  law- 
fully partitioned  in  a  proceeding  in  which  all  the  co-^ar- 
«rs  will  get  their  fair  quantum  of  the  common  land, 
having  regard  to  possession,  quality  and  the  amount 
•of  their  shares.  And,  unless  a  plaintiff  brings  his  case 
within  the  purview  of  the  principles  hereinafter  men- 
tioned, the  Court  in  its  discretion  will  leave  him  to  his 
strict  remedy  by  partition  or  any  other  remedy  he  can 
maintain.^  A  suit  for  partition  is  often  the  best  means 
-of  settling  difficulties  between  co-sharers,  but  a  plaintiff's 
rights  are  not  limited  to  that.  Upon  a  proper  case,  he 
may  be  entitled  to  a  decree  for  joint  possession,  damages 
and  Injunction  or  some  one  or  other  of  these  reliefs.* 


''  1  Lala  Bijiwambhar  Lai  v.  Rajaram^  Shadi  v.  Anup  Singh,   I.    L.    R.,    12 

^B.L.  R..  App.,  67  (1869) ;  Mohima  All.,   436,   437      (1889);    Shtoperakad 

Ohunder  Ohose  t.     Madkub    rhunder  Singh   v.    Leeia   Singh,    12    B.  L.  R., 

Xag,  24  W.  R.,  80  (1875);  Joy  Chun-  190  note  (1871). 

.der    Rukhit  v.    Bipro  Ghurn   Rukhit,  ^  Bhaygo  Mutty  Bibee  v.   Mahomed 

J.  L.  R,.  14   ('Ail,    236,    239  (1886);  Wasil,  25  W.  R.,  315(1876). 
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tijn  JJ  '^'^"  Assuming  that  partition  is  not  desired,  other  remedies 

a*TMinT.i        "<^t  involving  partition  are  open  to  the  co-sharer,  viz., 
j.-ii?iti..  ^  g^j|.  f^y  ^  declaration  of  right,  for  account  of  profits, 

and  damages,  for  joint-possession,  and  an  Tnjunction. 
A  suit  may  be  brought  which  seeks  some  or  all  of  these 
reliefs.*  If  one  co-owner  of  land  derives  gain  by  commit- 
ting waste  on  the  common  property,  he  is  liable  to 
account  to  the  other  owners  for  their  shares  of  the  money 
vso  obtained.'  Damages  may  be  given  for  an  infringement 
of  right  causing  injury,  as  by  wrongful  cultivation,*  erection 
of  buildings,*  excavations,  and  the  like. 

It  may  be  that  a  sharer  has  in  some  respects  interfered 
with  the  right  of  his  co-sharer  as  a  tenant-in-common ; 
and  it  may  also  be  that  he  has  thereby  rendered  himself 
liable  to  an  action  for  damages  at  the  instance  of  that 
co-sharer.  But  the  Court  will  not  on  that  account  alone 
issue  an  Injunction  against  that  sharer,  for  the  circum- 
stances of  the  case  may  be  (and  in  this  class  of  cases 
generally  arc)  such,  that  though  there  is  an  infringement 
of  a  right,  the  proper  remedy  for  such  infringement  lies 
in  damages.* 
(r)  IK..  „H^  f,.r  A  suit  to  recover  possession  is  not  maintainable  against 
joint  i»o^.r..  ^^g  co-sharer  in  respect  of  property  still  joint  and 
undivided,  the  usual  remedy  being  a  suit  for  a  partition 
and  account  ;*  but  in  a  proper  case  a  suit  to  recover  joint 
possession  and  an  Injunction  may   be   maintained.'     In 


I  Bhayjo  Mully  Mbee  v.   Mahomed  »  L.  J.    Vrowdy   v.    Indtr   Roy,  IS 

IfVmV.  26  W.   R..    313    (1876);  I^am  W.  K..  40«  (1872);    Wal»H  df  To,   v. 

rhand  DvU  v.  Walton  <fe  Co.,  I.  L.  K..  Jiam  ('hand  Dutt,  I.  L.  K.,  18  Cal..  10; 

13  Cal.,  21S,  219  (1887).  an<l  both  damages  and  an  Injunctiou 

•J  Kerr,  Inj.,  106;  oiiie,  p.  may    be  given  ;  Bhajfgo  Mutty  Bibtt 

^'Wat9on  <fr  Co.  v.  Ram  Chand  Dull  v.  Mahomed  WatH,  26  W.  R.,  313. 

1.  f^  R.,  18  t*nl.,  10  (1890).  •  Oobind  Chunder  Ghote    v.    Ram 

♦  Shamnugtjrr  J  vie  Factory  v.  Ram  dtomar  Dey,  24  W.  R.,  393  (1876). 

yarainChattnjt'e.l.  L.    R.,    14  Cal.,  *  Bhat/go  Mvtty  Bibte  v.  Mahomtd 

189  (1886).  H'«^^  25  W.  R.,  313,  316  (1876). 
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order  to  maintain  a  suit  for  possession  by  one  shareholder  • 
against  another,  something  amounting  to  an  actual  turn- 
ing of  the  co-sharer  out  of  possession  or  a  refusal  to  let 
him  enter  must  be  shown.  The  acts  should  constitute  a 
tlispossession.  But  apart  from  the  question  of  possession- 
if  there  be  acts  wrongful  as  between  co-sharers,  the  Court 
will  in  some  cases  compel  co-sharers  to  act  equitably 
towards  each  other,  even  although  they  could  not  maintain! 
a  suit  to  recover  possession,  and  without  forcing  them 
to  a  partition.* 

In  a  suit  to  recover  joint  possession  of  an  occupancy 
holding  in  respect  of  his  share  by  a  co-sharer  landlord 
on  the  ground  that  the  defendant  acquired  no  title  by 
the  purchase  of  the  said  holding,  as  it  was  not  trans- 
ferable by  custom,  and  that  there  was  an  abandonment 
of  the  holding  by  the  former  tenant,  the  defence  {inter 
a^ia)  was  that  the  plaintiff  was  not  entitled  to  joint 
possession,  and  that  he  could  not  get  any  reUef  except 
by  a  suit  for  partition.  Held  that  the  plaintiff  was 
entitled  to  the  relief  claimed,  and  that  the  claim  for  joint 
possession   without  partition  was  maintainable.* 

An  Injunction  may  be  granted  in  the  case  of  trespass,  (rf)  lojrnctioo.- 
where  there  has  been  an  ouster  of  the  co-sharer,  and  in 
the  case  of  waste,  where  there  is  an  infrigement  of  the 
legal  right  constituting,  in  the  case  of  structures  and 
excavations,  a  substantial  and  material  injury  not  reme- 
diable upon  partition  ;  and  in  the  case  of  cultivation  whore 
there  has  been  an  exclusion  of  the  shareholder  from 
enjoyment,  such  exclusion  being  in  denial  of   his  title.* 

The  English  Courts  have    considered  it  to  be  against  (!▼)  Prinoipii» 
the  policy  of  the  law  to  entertain  claims  or   cross-claims  i^e^oM 

_  ^_____    ._ ard  gTMilcd  iu 

CM8M  of  co- 


'  Mokimtt   Chunder   OkoM*'.    v.    Ma-  -  Dilftar  Sar/far  v.    Iln^tr.in  Alt   Re. 

Hhuh  rknM(/(r     A«gr,     24  W.   K.,    H(i       /.rr/,  I.  L.  ]{.,  2H  C«|.,  So  (I8D9). 
(|H7r»).  =«  V.  f)i>Mf. 
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tor  damages,  or  for  Iiijimotioas  between  joint-tenants 
•^r  teuants-in-conunon,  a  remedy  being  open  to  tbe  parties 
in  the  form  of  partition.  The  Court  will  not  interpose 
to  restrain  waste  in  the  case  of  co-parceners,  joint-tenants 
and  tenants-in-common,  unless  it  amounts  to  destruction, 
waste  or  spoliation,  or  unless  the  wrong-doer  is  insol- 
vent or  incapable  of  paying  to  the  other  the  excess  of  the 
Talue  beyond  his  own  share.^ 

The  Court  will  also  interfere  (o  restrain  waste  where 
the  wrong-doer  is  occupying  tenant  to  the  other  ;*  but 
fluch  a  case  is  no  real  exception  to  the  general  nile  for,  by 
the  agreemnt  to  hold  as  occupying  tenant,  there  is  a 
«<mtract  which  establishes  a  relation  similar  to  that  of 
landlord  and  tenant  to  one  another.'  If  one  tenant-in- 
common  thinks  proper  by  ai^reement  with  the  other  to 
hold  the  premises  as  an  occupying  tenant,  the  effect  of 
that  contract  being  to  exclude  the  other  from  entry  for 
any  purpose,  the  tenant  has  thereby  prohibited  any  act 
by  himself,  but  such  as  an  occupying  tenant  may  do. 
If  the  result  of  that  voluntary  obligation  on  his  part  is, 
that  he  cannot  deal  with  his  own  moiety  as  he  mig^t, 
if  he  had  not  incurred  that  obligation,  the  question  is, 
wliether  he  must  not  get  rid  of  that  relation,  so  voluntari- 
ly contracted,  before  he  can  exercise  that  original  power, 
which  he  had   before  he  entered  into  that  contract. 

One  reason  in  addition  to  those  of  general  policy  upon 
which  the  Courts  have  hesitated  to  interfere  on  the  ground 


>  Kerr,  Iiij.,  77.  to   pay  rent,  in  the  absenee  of  some 

2  Twort  V.    Ticort^    16  W*.,     129.  agreement   to  that  effect,   exprem  or 

Tbore  is  notiiing  to  |)re\'ent    one  co*  impiied.    Mayne's  Hindu  I^aw,  §276. 

shaEcr   being  the    tenant    of    all  ths  '  But  if  there   be    no  express  con- 

otherd  and  paying  rent  to  them  as  tract   of    tenancy,  the  oocupation  of 

•ueh.    But  the   mere  fact    that   one  one      t4>nant-ln -common     does     not 

member  of  a  family   holds   exclurive  establish  that   rslaUon  between   him 

.  tMK'upatioa  of  any  port  of  the   pro-  and  the  others.    See  Bailey  y.  Hob* 

(  f^'^y*  ^Ai^'^^  ^'^^  ^^  "^  undertaking  «o»,  L.  K.,  5  Ch.  App.,  1^0. 
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ef  waste  is  that,  if  it  does  so  interfere,  it  must  }>roceed  to- 
apply  the  principle  throughout ;  to  grant  tlie  whole- 
equitable  relief;  for  instance,  to  prevent  fellinff  treea 
planted  for  ornament ;  which  would  be  a  strong  measure 
in  such  a  case  ;  yet  the  Court,  if  it  touches  the  subject, 
must  go  to  that  extent.*  So  also  it  has  been  held  in  thi» 
country  that  the  Court  will  not  generally  interfere  by 
Injunction  to  control  a  tenant-in-common  dealing  with 
joint  property  which  is  rightly  in  his  possession,  unless, 
those  dealings  threaten  to  be  of  a  destructive  character.* 

If  one  tenant-in-common  is  doing  merely  what  any  other 
owner  of  land  might  do,  the  other  cannot  have  an  Injunc* 
tion  merely  on  the  ground  that  he  does  not  choose  to  do- 
so,  since  each  tenant  has  a  right  to  enjoy  as  he  pleases. 
But  if  the  act  amounts  to  destruction,  the  CouH  will 
interfere.^  The  destruction  of  the  thing  itself  is  an  ouster.* 
When  there  are  acts  of  positive  and  actual  destructioi* 
an  Injunction  will  be  granted,  since  such  acts  are  not 
done  in  the  legitimate  exercise  of  the  enjoyment  arising 
out  of  the  nature  of  the  party's  title  to  that,  which 
belongs  to  bim  and  the  other  party.*  It  is  apprehended 
tkat  the  Courts  of  this  country  will  also  interfere,  where- 
the  wrong-doer  is  insolvent  or  incapable  of  paying  to  the 
other  the  excess  of  the  value  beyond  his  own  share. 

As  regard  trespass,  it  is  a  peculiar  incident  of  the 
estate  of  tenants-in-common  that  there  cannot  be  a 
trespass  as  between  themselves,  unless  the  act  amounts 
to  ouster,  for  each  of  them  is  alike  entitled  to  use  and 


1  Twnrt  V.  Ttrort,  IH  Vea.,  128.  132.  Watcn.  3  Ben  v..    Ill)  cited  in  Stalharft 

«  StatharU  v,  Gopal  Punday,  20  W.  v.  Gi»pal  Panday,  2(»  W.  11.,   168,  I«P 

E.,    168.  169,    170    (1873)  ;  s.  c,  12  (1873) ;  Arthnr  v.  himb,  2  Dr.  &  8m. ^ 

B.  L.  R..  197.  428. 

s  Twart    v.    Tworf,  16   Vw.,     128;  ^  WUkhmni  v.  Ha[ig(irth,   16  1,.    J.. 

HnU    V.     Thomas,    7     Vefl..  689;rA«  N.  8.,  Q.  B.,  103. 

Durham   and   Sunderlnnd  Railmy   v.  »  Twvri  v.  Ticort,  supm,   131. 
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enjoyment  (subject,  it  may  be,  to  a  subsequent  duty  of 
accounting  for  profits),  and  all  acta  of  use  and  enjoy- 
ment in  an  ordinary  course  and  according  to  the  nature 
of  the  subject-matter  are  presumed,  in  obedience  to  a 
well-known  principle,  to  be  done  in  exercise  of  that  law- 
ful right.' 

And  though  the  Courts  will  not  generally  interfere 
between  co-tenants  on  account  of  dealings  with  the  com- 
'fnon  property  not  involving  destructive  waste,  it  will 
in  cases  of  ouster  compel  a  tenant  to  allow  his  co-tenant 
a  proper  share  in  the  enjo^Tiient  of  the  joint  property 
when  the  former  has  excluded  the  latter  therefrom.*  But 
••in  the  case  of  exclusion  caused  by  proper  cultivation,  t«i 
entitle  the  plain tifF  to  an  Injunction  by  reason  of  tres- 
pass and  ouster,  that  ouster  must  have  been  in  denial  nf 
the  plaintiff's  title.* 

In  England,  inasmuch  as  co-tenancy  i.s  an  uncommon 
-form  of  estate,  and  the  Courts  have  not  shown  any  special 
facility  in  granting  Injunctions  between  co-tenants,  such 
Injunctions  are  of  very  rare  occurrence.  In  this  coun- 
try, as  might  be  expected,  questions  of  this  nature  arise 
•much  more  frequently  between  co-owners  than  in  Enp- 
4and,  and  the  decided  cases  are  numerous.  There  are 
many  cases  in  which  an  Injunction  has  been  granted, 
-and  in  some*  very  general  language  has  been  used  as  to 
the  right  of  a  part-owner  to  restrain  his  co-owner.^  So 
the  proposition  that  one  co-sharer  has  an  absolute  right 
as  a  general  rule  of  law  to  say  to  his  co-sharer,  '*  you  shall 
-not  cultivate  that  land  in  any  way  without  my  consent/' 


»  PoUoc-k    ami    Wright    on    Pohhos-  *  s^j    r««>«  cited     in    The  Short*- 

sion,  p.  87.     rollook  on  Tort»    327.  nvgger  Jute   Factori/  v.  Sam   .\araU, 

^  StalkaHt    V.     <;(//«?      Pmndaij,  20  Cha»erjf4,  I.  L.   H.,   M  Cal.,  l»OCt.  }^f 

•^V.  R.,  168  (187:<).                                ^  Wilson.  J.  (I88«). 

3  Wnt^ion    t(-    Cu.     V.     Ram    f'hand  »  lb. 
DuU,  T.  L.  K.,  IS  (il..  10  (1890). 
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and  to  enforce  that  right,  at  least  in  the  absence  of  any 
special  circumstances,  hy  claiming  an  Injunction  in  a 
Court  of  law,  has,  for  its  support,  the  language  of  some 
learned  judges  in  delivering  judgment  upon  cases  before 
them.'  But  it  may  well  be  open  to  consideration,  whether 
the  expressions  used  in  some  of  these  cases,  if  taken  as 
unqualified  propositions  of  law  and  without  regard  to 
the  context,  are  wholly  correct.  On  the  other  hand,  a 
rule  in  conformity  with  the  English  decisions  has  been 
acted  upon  in  a  number  of  cases,'  and  it  has  been  contend- 
ed upon  the  authority  of  English  decisions,  that  an  In 
junction  between  co-sharers  is  a  thing  which  either  ought 
never  to  be  granted,  or  at  any  rate  only  under  very  un- 
usual circumstances. 

**But,  though,  of  course,  the  principles  on  which  En^-  J5t/^//*  •"  ^  '^^"^-'J  t^^ 
lish  Courts  administer  the  remedy  by  Injunction  must  J  '}  ^S^\< 
be  taken  to  be  those  which  the  Legislature  meant  to 
aiiirm  in  the  Specific  Relief  Act,  still  the  circumstances 
of  this  country  are  very  different  from  those  of  England  ; 
and  it  would  be  a  dangerous  thing  to  assume  that,  Y)e- 
cause  the  Courts  in  England  have  very  rarely  found  it 
necessary  to  grant  an  Injunction  as  between  co-sharers,  in 
order  to  prevent  multiplicity  of  suits  or  upon  any  other 
grounds,  Courts  in  this  country  may  not  properly  be  some- 
what less  rigid  in  doing  so.  The  circumstances  of  the 
country  are  different ;  the  positions  of  co-sharers  and  per- 
sons with  partial  interests  in  land  are  very  different  from 
those  in  England  ;  and  the  interests  of  part-owners  may 
here  require  protection  by  Injunction  in  classes  of  cases  in 
which  it  is  not  necessary  to  grant  it  in  England.    There 


1  Bam  Chand  DhU  v.  Watmu  de  f^o.,  in  The  Shamnngger  Jute  Fadcrtj  ('.,, 

I.  L,  R.,  16  Cal.,  219,  /«r  Wilson,  J.  v.  Bam  Namin  Chatter jt^     T.  J^  i> 

XW7).  14  Cal.,  201  (1880). 

*  See   caee«  cite:!,  r^y   W'Uon.   J., 
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is  a  large  number  of  cases  ivhich  go  to  show  that  the 
remedy  by  Injunction  may  in  this  country  be  given  in 
cases  between  co-sharers,  when  tlie  circumstances  of  the 
cases  are  such  aa  to  render  it  necessary,  in  order  to  se- 
cure those  objects  which,  according  to  the  law,  should 
be  secured  by  Injunction.  Particularly,  since  the  pass- 
ing of  the  Specific  Relief  Act,  an  Injunction  may  properly 
be  granted,  if  on  a  consideration  of  the  facts  of  the  case, 
the  Court  thinks  that  that  remedy  is  necessary  in  order  to 
prevent  repetition  of  injury  and  multiplicity  of  suits."* 
The  Court  has  therefore  refused  to  accede  to  either  of 
these  extreme  propositions.*  And  witli  regard  to  the 
conflict  of  cases  and  in  particular  to  those  cases  which 
appear  to  lend  support  to  either  of  the  extreme  proposi- 
tions mentioned,  it  must  be  remembered  that  the  obser- 
vations therein  should  be  read  and  understood  with 
reference  to  the  particular  facts  of  the  case  dealt  with  and 
the  particular  remedy  sought  in  that  case.'  It  has  been 
said  that  until  the  decision  of  the  Privy  Council  in  the  case 
of  Watsofh  it  Co,  y.RamchundDttU,*  there  seemed  to  he  hnt 
little  authority  in  decided  cases  to  show  how  far  courts 
of  justice  will  interfere  to  control  the  use  of  property  as 
between  joint  owners,  or  how  far  they  will  leave  those 
who  are  dissatisfied  with' its  use  to  seek  a  remedy  by 
partition.^  By  that  case  and  the  decision  in  Tjctckmes- 
war  Singh  v.  Manaivar  Hosmn,^  the  Privy  Council  have 
practically  settled  the  rights  of  owners  of  lands  which 


1  Ram  ('hand  Ihtit  v.  llVr/mm  *  Co.,  c-laMificatioii  is  given  of  the  ca^ie-lnu. 
I.  L.  R.  15  Cal..  214,  219.  22U   (1887),  ^  I.  L.  R.,  18  C«l.,  10  (1891)) ;  s.  c, 

per  Wilson,    J.  I^  K.,  17  I.  A..  110. 

«  Ram.    Vhand  DuH    v.    Waiaon    A-  »  l^ckmestmr    Sin<fh  v.     Manoutir 

Co.,  I.  L.  H..  15  Cal.,  219  (1887).  If  ossein,  J.K  K.,  19  Cal.,  264  (1891)^ 

3  Nocurry     Lall     ChtckerbuUy     v.  per  Ijord  Hobhonse. 
Bindahnn    Chunder    ChncierbHtty,     1.  •  I.  I..  R.,  19  Cal.,  25;i  ;  8.  c.»  L.  R^ 

U  R.,   8   Cal.,    709   (1882),    where   a  191.  A.,48(l?91). 
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aio  held  jointly.*  The  latter  of  the  Privy  Council  cases 
stated  the  summary  of  the  decision  in  the  former  suit  as 
follows,  namely,  that  the  Courts  shcTuld  be  very  cautious 
of  interfering  with  the  enjoyment  of  joint  estates  as  be- 
tween their  co-owners,  though  they  will  do  so  in  proper 
cases.*  The  Privy  Council  have  also  intimated  that  the 
rule  as  to  rights  of  persons  holding  land  in  common  in 
Bengal  was  hardly  to  be  found  in  the  analogy  of  Eng- 
lish cases,  but  might  be  derived  from  the  direction  in 
section  9  of  Bengal  Regulation  VII  of  1832,  namely, 
that  where  there  should  be  no  specific  rule,  the  case 
must  be  decided  according  to  justice,  equity  and  good 
conscience.'  In  disputes  between  members  of  a  joint 
Hindu  family  with  respect  to  joint  property,  the  exercise 
of  the  Court's  jurisdiction  to  grant  relief  by  Injimction 
should  be  confined  to  acts  of  waste,  illegitimate  use  of 
the  family   property,   or  acts  amounting  to  ouster.* 

Some  particular  instances  of  use  of  joint  property  in  which 
the  interference  of  the  Court  has  been  sought  are  given  in 
the  following  pages.  The  cases  therein  cited  must,  however, 
be  read  in  the  light  of  the  principles  hereinbefore  stated. 

Cultivation  may,  or  may  not,  according  to  the  circum-(  «)  Cultivation 
stances,  constitute  an  act  entitling  a  co-sharer  to  relief 
by  damages  or  Injunction.  In  an  early  case^  it  was  held 
that  mere  infringement  of  right  by  reason  of  cultivation 
will  not  support  an  Injunction,  and  that  the  remedy  for 
such  infringement  lay  in  damages.*    In  subsequent  cases 

1  Bohini  Singh  v.  J.  Hodding,   I.  L.  se  Mayne's  Hindu  Law,  {  276.     Oan- 

E.,  21  CaJ.,  340,  343.  344  (1893),  ptr  pat  ▼.  Annaji,  I.  L.  R.,  23  Bom.,  144 

O'Kinealy  and  Ameer  AH,  JJ.  (1898). 

«  I.  L.  R.,  19  Cal.,  at  p.  265.  »  Crotcdy  v.  Jnder  Roy,  18  W.  R., 

3  Watson,    A     Co.  v.  Ram    Chavd  408  (1872) 

Dutt,  I.  L.  R.,  18  Cal.,  17  (1890).  •  Ouater  is  a  qucetion   of  fact  and 

^  Anant  Ramrav  ▼.  Oopal  Balvant,  mere  cultivation  ig  not  ouster.    Ram 

I.  L.  R.,  19  Bom.,  260  (1897) ;  see  also  Chand  DuU  v.  Wate&n  A  Co.,  I.  L.  R., 

as  to  the  rights  of  co-parceneis  int^r  15  Cal.,  217,  218  (1887). 

W,  I  27 
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which  will  be  shortly  noticed  the  question  was  variously 
dealt  with,  and  was  in  large  part  finally  settled  by  the 
Waison  d,  Co.   leading  case  decided  by  the  Privy  Council  of  Watson  dt 
/)««""*      "     Co.  V.  RamChand  DutC     In  that  case  the  Watsons  who 
were  originally  in  possession  of  the  whole  mouzah  but  at 
the  date  of  suit  had  two  annas  only,  had  built  factories, 
reclaimed  waste  land,  and  cultivated  indigo  thereon.    The 
District  Judge  at  the  instance  of  their  co-sharers  granted 
an  Injunction   against   them  prohibiting  the  growing  of 
indigo.      The  High  Court  upon   the    ground  of    ouster 
upheld  the  Injunction,  but  modified  it,  so  that  it  became 
an  Injunction  against  growing  indigo  in  such  a  manner 
as  to  exclude  the  co-sharers.      The    Privy  Council  held 
that  there  was  no   ouster   involving  denial  of  title,  the 
exclusion  of  the  co-sharers  not  being  in  denial  of  their 
title,  but    simply  with    a    view    to   self -protection,    and 
refused  an  Injunction  but    gave  compensation  only.     It 
laid  down    the    following  rules  : — (1)    That  the  Courts 
should    be   cautious   of  interference   with   the  rights  of 
co-sharers  ;  (2)  that  the  circumstances  of  this   country 
and  its   law    were   to   be  considered  ;    (3)  that  where  a 
co-sharer  is  in  actual  occupation  of  land  not  actually 
u«»ed  by  another,  cultivating  in  a  proper  course  of  culti- 
vation, and  that  sharer  resists  a  co-sharer  not  in  denial 
of  title,  but  with  a  view  to  self-protection,  there  should 
be  no  decree  for    joint    possession    or  Injunction,   but 
damages  only  should  be  given. 

In  other  cases  an  Injunction  has  been  granted  against  a 
particular  form  of  cultivation.    So  in  the  case  cited  below' 


1  I.  L.  R.,   18   Cal.,   10  (1890),    s.  cannot    interfere  with   the  ovmership 

c.  in  High  Court,  I.  L.  R.,  15  Cal.,  214  of  another  vithont  his  consent,  whe- 

(1887).  ther  (1)  he  interferes  by  taking  kka» 

3  Crowdy  v.  Bhikdaree  Singh^  16  exclusive  possession  of  the  land  whioh 
W.  R.,  41  (1871).  This  decision  belongs  to  both  jointly,  or  (2)  inter- 
merely  lays   down  that  one  co-sharer  feres    by    disturbing  the  occupation 
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the  plaintiff*  sued  to  restrain  defendant  &om  growing 
indigo  on  (I) .khoodkhast  land,  and  (2)  on  lands  which 
were  the  ijmcdi  ryoti  lands  of  all  the  joint  proprietors  of 
the  village  in  which  plaintiff  and  the  defendant  were  co- 
sharers.  In  respect  of  (1)  khoodkhast  land  the  defen- 
dant clearly  had  no  right.  In  respect  of  (2)  namely  the 
other  land,  such  land  was  ryoti  which  the  defendant  had 
attempted  to  cultivate  by  force.  The  Court  held  that, 
if  no  immediate  injury  were  likely  to  arise  from  the 
cultivation  of  the  ijmali  lands  with  indigo,  it  would 
probably  be  advisable  to  leave  the  plaintiff  to  his  remedy 
by  an  action  for  damages,  but  that  there  was  an  imme- 
diate injury  as  the  produce  of  the  lands  was  hypothecat- 
ed for  the  rent :  that  if  a  crop  of  indigo  was  substituted 
for  the  ordinary  crop,  it  would  become  valueless  to  all 
but  the  particular  persons  who  have  the  means  of  con- 
verting the  plant  into  the  manufactured  article,  and  an 
Injunction  was  granted  against  the  cultivation  of  indigo 
without  the  consent  of  all  the  proprietors  or  of  the  ryots 
who  held  tenures  on  the  ijmuli  lands.  The  facts  of  this 
case  appear  not  to  be  within  the  principle  in  the  leading 
decision.  The  wrong-doer  was  not  in  actual  occupation 
of  land  not  used  by  another.  The  ryots  were  in  occupa- 
tion. There  was  an  attempt  to  cultivate  by  force.  There 
was  other  injury  than  that  which  is  involved  in  the 
alteration  of  the  condition  of  property  by  mere  change  of 
cultivation.  The  rights  both  of  the  ryots  and  co-proprie- 
tors were  infringed,  and  the  value  of  the  land  as  a  se- 
curity was  diminished. 

In  a  subsequent  case'  it  was  held  that,  if  a  co-sharer 
has  wrongfully  taken  exclusive  possession  of  portion   of 


of  joint  ryots  against  the  will  of  those       (1873). 

ryots.     Per    Phear,    J.,  Fwreedoonissa  ^  Macdonald    v.   LaUa   f^hib    Dyal^ 

T.  Ram  Onogra  Singh,  21  W.  R.,  18       21  W.  R.,  17  (1874)- 
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the  joint  property  and  has  been  cultivating  indigo  there- 
on without  the  consent  of  the  co-sharers^  the  plaintiff 
would  have  the  right  to  ask  that  he  be  turned  out  of 
exclusive  possession,  and  also  that  he  be  prohibited  for 
the  future  from  doing  anything  on  the  land  which  is  the 
subject  of  suitj  which  a  co-sharer  of  the  plaintiff  has  no 
right  to  do. 

This  particular  case  was  remanded  to  the  lower  Court 
for  trial  upon  the  issue  of  the  alleged  wrongful  exclusive 
possession.  The  allegation  was  that  the  defendant  had 
cultivated  the  land  after  wrongfully  turning  the  ryots 
out  of  it.  The  Court  held  that,  if  that  allegation  could 
be  made  out  in  fact,  the  plaintiff  would  be  entitled  to  an 
order  ejecting  the  defendant  from  exclusive  possession 
and  an  Injunction  restraining  him  for  the  future  from 
doing  any  act  which  was  inconsistent  with  the  joint  pro- 
prietorship. The  facts  in  this  case  also  appear  to  be  dis- 
tinguishable from  those  in  the  leading  decision,  there 
being  a  forcible  ouster  both  of  the  co-sharers  and  the 
ryots. 

To  support  a  claim  for  an  Injunction  the  plaintiff  must 
show  that  he  himself  wished  to  cultivate  the  land  joint- 
ly with  his  co-sharer,  that  he  has  not  been  consulted 
as  to  its  cultivation,  and  that  he  objects  to  its  being 
cultivated  in  a  particular  manner  on  his  behalf  jointly 
with  others.  It  is  not  sufficient  to  say  that  as  joint 
proprietor  he  does  not  wish  that  indigo  should  be  grown, 
not  on  his  behalf  but  by  or  for  any  one  in  the  numzah.^ 
A  defendant  has  no  right  to  complain  of  delay,  where  it 

J  yundun  LaU  v.  Lloyd,  22  W.  R.,  cultivation   of    indigo  could  be  ahso- 

74  (1874) ;  see  Mohitna  Chunder  Qhose  lut«^ly     restrained,     but     granted  an 

V.   Madhub  Chunder  Nag,  24  W.  R.,  Injunction  restraining   ita   cultivation 

80    (1876).     In    Ram  Chand   LhUt    v.  in  such  a  manner  as  to  exclude  the 

Waiwn  de  Cr.,  I.  L.  R..  15  Cal.,  220  co-sharer. 
(1887),    the    Court  doubted    whether 
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has  operated  rather  as  an  advantage  to  himself.^  In 
other  cases  an  Injunction  against  cultivation  has  been 
granted  under  circumstances  somewhat  similar  to  those 
in  the  leading  decision.^ 

As  in  the  case  with  regard  to  the  right  of  cultivation  (*)  Building, 
the  decisions  respecting  the  erection  of  buildings  are  of  a 
varying  character.  In  some,  general  language  is  used 
which  it  is  not  easy  to  reconcile  with  the  limitations 
contained  in  others,  even  after  making  allowance  for  the 
peculiar  facts  and  circumstances  of  each  case. 

Every  co-proprietor  has  a  right  of  veto  to  forbid 
anything  being  done  to  the  conmion  property  without 
his  consent.'  With  a  view  to  enforce  this  right  a  person 
can  sue  to  restrain  his  co-sharers  from  building  on  the 
common  property.*  One  of  several  co-sharers  of  joint 
undivided  property  has  no  right  to  erect  a  building  on 
land  which  forms  a  portion  of  such  property  so  as  to 
materially  alter  the  condition  thereof  without  the  consent 
of  his  co-sharers»'  A  co-sharer  who  has  purchased  the 
rights  of  ryots  having  a  right  of  occupancy  for  agri- 
cultural purposes  may  not  do  that  which  they  themselves 
could   not  have  done,   namely,  convert  the  land  into  a 

'  Lloyd  V.  Bibe*  Sogra,  25  W.  R.,  597  n.  6  (1866),  the  Court  said,  «' We 

313  (1876).  are  not  prepared  to  accept  this  role  as 

'  Stalhart  v.  Oopal  Panday,  20  W.  law.'*]    [Each  sharar   is    entitled   to 

R.,  168  (1873) ;  s.  c,  12  B.  L.  R.,  197  ;  every  portion  of  the   land  ;  Dwarka- 

Lloyd  V.  Bibee  Sogra,  25  W.  R.,  313  naih   Bhooyea  ▼.  Gopunaih   Bhooyea, 

(1876).  where  a  decree  for  joint  pos-  12  B.  L.  R.,  190  n.  (1871)]. 

session,  damages  and  injunction  were  «  Ih,;  followed   in     Baboo     Jndwr- 

giyen  upon  the  ground  that  it  would  deonarain     Singh    t.      TooUeenarain 

be  ine£Fectual  to    leave    the   plainti£F  Singh,  S.  B.  A.  (1857),  765. 

to  an  action  for  damages  from  time  •  Sheoperthad  Singh  t.  Leela  Singh, 

to  time.  12  K  L.  R.,  188,  191,  192  n.  (1873) ; 

*  Jankee  Singh  v.  Bukhoorie  Singh,  Masaim  MoUah  r.  Panjoo  Ohommee, 

S.   D.   A.   (1856),   761.    [The  propo-  21    W.    R.,    373  (1874) ;  Guru  Dom 

siUon  is  too  widely  stated  in  the  mat-  Dhar  v.  Bijaya  Gobinda  Borah  1  B.  L. 

ter  of  the  petition  of  Thahoor  Chunr  R.,  106,  A.  C  (1868) ;  and  oases  dted 

der  Pammaniek,  B.  L.  R.,  Sup.  VoL,  in  last  two  notes. 
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dwelling-house  andlts  appurtenances.'  Many,  and  perhaps 
the  majority,  of  the  decisions  on  this  point,  in  accordance 
with  the  terms  of  the  Specific  Relief  Act,  have  limited 
the  issue  of  an  Injunction  to  cases  where  the  building 
causes  a  material  and  substantial  injury  not  remediable 
by  compensation  or  partition.*  In  the  first  place,  the 
Court  will  ascertain  whether  the  plaintiff  has  any  strict 
right  to  prohibit  the  defendant  from  the  particular  act 
complained  of.  Then,  if  such  right  be  made  out,  the 
question  arises  whether  he  is  in  a  position  to  enforce 
that  right  and  to  ask  the  Court's  assistance,  and  then 
in  what  form,  if  any,  relief  shall  be  given.^  Relief, 
in  the  form  of  an  Injunction,  is  in  the  discretion  of  the 
Court.  The  Court  is  not  bound  to  grant  an  Injunction 
even  if  the  defendant  have  exceeded  his  strict  rights.* 
The  Court  will  enquire  into  all  the  circumstances  of  the 
case,  and  will  see  what  is  fair  and  reasonable  as  between 
co-sharers  ;  and,  if  what  has  been  done  is  neither  unfair 
nor  unreasonable,  then,  whether  it  be  in  accordance 
with  the  strict  rights  of  the  parties  or  not,  the  Court  has 
a  discretion  to  leave  the  plaintiff  to  his  strict  remedy 
by  partition  or  any  other  remedy  he  can  maintain.^ 
The  act  complained  of  must  be  injurious,  and  the  term 
**  injury"  means  something  substantial,  something 
that  materially  affects  the  position  of  the  parties,^  and 
which,  in  the  case  of  an  injury  committed,  cannot  be 
remedied  upon  partition.'     The  Court  may  interfere  in  a 

*  Jugut  Chunder  Boy  Chourihry  v.  Chunder  Boy  Chowdhry  v.  Eduin 
Eshan  Chunder  Banerjee,  24  W.  R.,  Chunder  Banerjee,  24  W.B.,  220 {\S75). 
220  (1875).  *  Mohima    Chunder  Ohose    v.    3Ia- 

*  V.  posL  dhvb  Chunder  Nag,  24  W.  R.,  80  (1875). 
■  Jvgui  Chunder  Boy  Chomihry  v.  •  Joy    Chunder    Bukhit  v.     Bippro 

Eshan   Chunder  Baneryee,  24   VV.    R..  Chum  Bukhit,   I.  L.  R..  14    Gal.,  236, 

220,  222  (1875).  238  (1886). 

*  Maeeim  MoUah  v.  Panjoo  Oho-  "»  Paras  Bam  v.  SherjiU  I-  L.  R., 
ramee,   21   W.   R.>  373  (1874) ;  Jugttt  9  All.,  665  (1887). 
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proper  case,  as  where  the  injury  is  of  a  permanent  or 
recurrent  character,*  or  where  there  is  denial  of  title  or 
exclusion,  since  such  exclusion  amounts  to  a  forcible 
partition.'  But  there  is  no  such  broad  proposition  as 
that  one  co-owner  is  entitled  to  an  Injunction  restraining 
another  co-owner  from  exceeding  his  rights,  absolutely 
and  without  reference  to  the  amount  of  damage  to  be 
sustained  by  the  one  side  or  the  other  from  the  granting  or 
withholding  of  the  Injunction.^  And  the  fact  that  the 
plaintiff  has  given  notice  of  objection  to  what  is 
threatened  before  it  has  been  carried  out,  does  not 
make  the  grant  of  the  Injunction  a  matter  of  course.*  A 
plaintiff  is  not  entitled  to  judgment  upon  a  ground  which 
is  incoQsistent  with  the  case  set  out  in  the  plaint.'  Where 
an  Injunction  has  been  granted,  and  there  is  ao  appeal 
against  such  order,  it  is  for  the  appellant  to  show  that 
the  lower  Court  has  exercised  a  wrong  discretion,  other- 
wise the  appellate  Court  will  not  interfere.* 

The  building  may,  or  may  not,  have  been  erected  at 
the  date  of  suit. 

In  the  first  case,  a  mandatory  Injunctiou  is  usually 
sought  directing  the  demolition  of  the  building.  There 
is  a  considerable  difference  between  a  case  in  which  the 
other  co-sharers    acting    with    diligent    watchfulness    of 

1  Rajehdra  Lall  Ootwami  v.  Shama  v.  SKama  Chum  Lahori,  I.   L.   R.,  6 

Chum  Lahori,  I.   L.   R..  6  Col.,   194  Cal..  188  (1879). 

(1879).  3  7*^    Shamnugger     Jute     Factory 

a  Ouru  Das  Dhar  v.  Bijaya  Oobinda  Co.   v.   Bam  Narain  Chatterjee,   I.   L. 

Baral,  1   B.  L.  R.,  108  (1868) ;  Shadi  R.,    14   Cal.,   200   (1886)  [followed  in 

V.  Anup  Singh,  I.  L.  R.,  12  All.,  436,  Joy  Chunder  Bulchii  v.  Bippro  Chum 

438   (1889)  ;  Rajendra  LaU    Gomaami  RukhU,  I.   L.  R..  14    Cal..    236.  239 

V.  Shama  Chum  Lahori,  I.   L.   R.,  6  (1886)]. 

Gftl.,  188.  190  (1879).    See  also  Mat-  ^  lb. 

nm    MoOah  v.   Panjoo   Ghoramee,    21  »  Nabin  Chandra  MUier  v.   Mahe* 

W.   R..  373  (1874).     Where  a  sharer  Chandra  Mittar,  3  B.  L.  R..  App.,  Ill 

it  not  entitled  to  exclnsiye  posBession  (1869). 

an  order  of  the  Magistrate  will  not  •  Shadi  v.   Anup  Singh,  I.  L.  R., 

sanction    it.     Rajendra  LaU    Gomoami  12  All..  436.  438  (1.889). 
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their  righte  seek  by  an  Injunction  to  prevent  the  erec- 
tion of  a  permanent  bailding,  and  a  case  in  which,  after 
a  permanent  building  has  been  erected  at  considerable 
expense,  a  co-sharer  seeks  to  have  that  building  remov- 
ed.^ Even  if  the  defendant  have  not  a  strict  legal  right 
to  build  upon  the  joint  land,  the  case  may  not  be  one 
in  which  a  Court  of  Equity  ought  to  give  its  assistance 
for  thid  purpose  of  having  the  wall  pulled  down.  A  man 
may  insist  upon  his  strict  right,  but  a  Court  of  Equity 
is  not  bound  to  give  its  assistance  for  the  enforcement 
of  such  rights.'  In  a  case  in  which,  after  a  permanent 
building  has  been  erected  at  considerable  expense,  a  co- 
sharer  seeks  to  have  that  building  removed,  the  principle 
which  seems  to  have  been  settled  by  the  decisions  of  the 
Calcutta  Court  is  this,  that  though  the  Court  has  a 
discretion  to  interfere  and  direct  the  removal  of  the 
building,  this  is  not  a  discretion  which  must  necessarily 
be  exercised  in  every  case  ;  and,  as  a  rule,  it  will  not  be 
exercised  unless  the  plaintiff  is  able  to  show  (1)  that 
injury*  has  accrued  to  him  by  reason  of  the  erection  of  the 
building  ;*  and  (2)  that  there  has  been  no  acquiescence* 

1  Nocury  LaU  ChuekerhvUy  ▼.  Binda-  Chum  Lahtru  L   L.   R.,  5  Cal.,   102 

hun  Chunder   ChueherhvUy,  I.    L.  R..  (1870)  ;    Shadi      y.      Anup       Singh, 

8Cal.,  708, 700  (1882) ;  Paraa  Ram  v.  I.  L.  R.,  12  AU.,  437, 438  ;  Paras  Ram 

SherjU,  I.  L.  R.,  0  All.,  664  (1887).  v.  Sherjit,  I.  L.  R.,  OAll..  664  (1887) ; 

s  Lala    BisKambhar  Lai    t.    Raja*  Nocury  LaU  Chvckerbviiy  v.  Bindabun 

ram,  3  B.  L.  R.,  Ap.,  67  (1860) ;  Mas-  Chunder  Chucherbutty,  I.  L.  R.,  8  Cal., 

Sim   MoUah  v.  Panjoo  Cfhoramee,   21  708  (1882). 

W.  R.,  373  (1874) :  Mohima  Chunder  *  Nocury     LaU      Chuekerbutty    t. 

Ohass   T.    Madhub  Chunder   Nag,    24  Bindabun    Chunder   ChudberbuUy,    I. 

W.  R.,  80  (1876).  L.  R.,  8  Oal.,  700  (1882) ;  Paras  Ram 

8  LaJa    Bisunmbhar  Lai    t.    Raja-  v.  SherjU,  I.  L.  R.,  0  All.,  664  (1887). 
ram,  3  B.  L.  R..  Ap.,  67  ;  Sri  Chand  »  Jankee  Singh  t.  Bukhooria  Singh, 

T.  Nim  Chand  Sahu,  6  B.  L.  R..  Ap.,  S.  D.  A.  (1866),  761 ;  Baboo  IndurdM- 

86  ;  Mohima  Chunder  Ohose  v.  Madhub  narain  Singh  v.  Toolseenarain  Singh, 

Chunder    Nag,  24    W.    R.,  80  ;  Joy  S.  D.  A.  (1867),  766  ;  Massim  MoUah 

Chunder    Rukhit    v.     Bippro     Chum  v.  Panjoo  Ohoramee,  21  W.  R.,  373, 

Bukhit,  I.  L.  R.,  14  Cal.,  238  (1886) ;  374  (1874) ;  Shadi  v.  Anup  Sing,  I. 

Rajendra    Lai    Ooswami     v.     Shama  L.  R.,  12  All.,  437  (1880). 
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or  delay*  on  his  part  and  perhaps  further'  that  be  took 
reasonable  steps  in  time  to  prevent  the  erection.  Even 
if  the  defendant  be  in  strictness  not  within  his  rights,  and 
the  house  has  been  erected,  the  assertion  of  the  plaintiff's 
strict  right  might  be  attended  with  loss  to  the  defendant, 
which  would  be  out  of  proportion  to  the  relief  which  the 
plaintiff  asks  for.  The  Court  ought  to  enquire  whether 
imder  all  the  circumstances  the  ends  of  justice  cannot 
be  satisfied  by  some  remedy  other  than  a  mandatory 
Injunction.^  The  Court  will  the  more  readily  interfere,  if 
the  buildings  be  of  a  kachcha  character  and  of  no  value.^ 
The  rule  laid  down  by  the  decisions  of  the  Calcutta 
High  Court  has  been  stated  by  the  Allahabad  High  Court 
to  be  that  when  a  joint  owner  of  land,  without  obtaining 
the  permission  of  his  co-owners,  builds  upon  such  land, 
such  buildings  should  not  be  demolished  at  the  instance 
of  such  co-owners,  unless  they  prove  that  the  action  of 
their  joint  owner  in  building  upon  joint  land  has  caused 
them  a  material  and  substantial  injury  such  as  cannot  be 
remedied  by  partition  of  the  joint  land.*  And  the  mere 
circumstance  of  a  building  being  erected  by  a  joint  own- 
er of  land  without  the  permission  of  his  co-owners  and 
even  in  spite  of  their  protest,  is  not  sufficient  in  itself  to 
entitle  such  co-owners  to  an  Injunction,  unless  they  can 
show  that  the  building  has  caused  such  material  and 
substantial  injury  as  a  Court  of  Equity  could  not  remedy 
in  a  suit  for  partition  of  the  joint  land  ^    The  Allahabad 

1  Shadi   r.  Anup  8ingK  I-   L.   R.,  Chunder     Roy     Chotodhry    y.    Eahan 

12  AU.,  439  (18S9).  Chunder  Banerfee,  24  W.  R.,  220  (1875). 

>  Nocvry    LaU      Chuekerbutiy      v.  *  Shadi  v.  Anup  Singh,  I.   L.  R., 

Bindabun  Chunder  ChuckerbuUy,  I.  L.  12  AIL,  436,  439  (1889). 

R.,    8    Cal.,  709,  710  (1882) ;  Paras  »  Paras  Ram  v.  Sherjii,  I.   L.  R., 

Bam  y.  Sherjit,  I.  L.  R.,  9  All.,  664,  9  All.,  665,  663—666  (1887). 

665  (1887).  *  lb.,  665,  666  ;  Joy  Chunder  Ruk- 

<  Massim    MoUah   y.  Panjoo  Oho-  hitv.  Bippro  Chvm  Rukhit,  I.  KB.. 

ramee,  21  W.  R.,  373  (1874) ;  Jugut  14  Cal.,  236  (1886). 
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High  Court,  however,  have  recently  held  that  one  of 
several  joint  owners  of  land  is  not  entitled  to  erect  a 
building  upon  the  joint  property  without  the  consent  of 
the  other  joint  owners,  and  an  Injunction  may  be  grants 
ed,  notwithstanding  that  the  erection  of  such  building 
may  cause  no  direct  loss  to  the  other  joint  owners.* 

One  of  two  tenants  in  common  of  a  party  wall  may 
have  an  Injunction  to  restrain  alterations  in  the  wall.' 
If  a  sharer  without  the  consent  and  against  the  will  of 
his  co-sharer  threatens  or  commences  to  erect  a  build- 
ing  upon  the  common  property,  in  such  a  case,  inasmuch 
as  one  co-sharer  has  no  right  without  the  consent  of  the 
others  to  alter  the  condition  of  the  joint  property,  he 
may  be  restrained  by  Injunction.  The  suit  must,  how- 
ever, be  brought  by  a  party  when  either  the 
infringement  of  bis  right  is  first  threatened  or  com- 
menced. If  he  stands  by  and  sufEers  the  build- 
ing to  proceed  to  a  considerable  ext-ent  his  consent  to 
the  erection  will  be  implied  therefrom,  and  he  must  fall 
back  on  his  remedy,  if  any,  in  the  form  of  an  action  for 
damages,  if  any,  done  to  the  common  property.' 
If  a  plain tifE  raises  no  objection  when  the  building  is 
commenced,  but  stands  by  and  allows  the  defendant  to 
expend  a  considerable  sum  of  money  on  the  building  be- 
fore instituting  his  suit,  an  Injunction  will  be  refused.* 
The  cases  above  cited^  must  be  distinguished  from  those 

1  Najju  Khan  x^  Imtiaz-uddin^   I  deonarain    Singh  v.    Toolsee    Narain 

L.   R..   18  All.,  115  (1896).  SingK  S.  D.  A.  (1867),  766  ;  1  B.  L. 

a  Kamkayya     v.    Naraaimhula,     I.  R.,  A.  C,  108   (1868)  ;  I.   L.   R.,   12 

L.   R.,   19  Mad.,  38  (1896)  ;  the  head  All.,  436  (1889). 

note  is  liable  to  mislead.    There  was  *  Noeury  Lall  ChuckerbttUy  v.  Bin' 

injury  as  for  instance  the  exclusion  of  dabun  Chunder  ChuckerbuUy,  I.  L.  R., 

the  plaintiff  from  the  use  of  the    top  8  Cal.,  708  (1882)  ;  Holknpay  v.  Sheikh 

of  the  waU.  Wahed  AH,  12  B.  L.  R.,  1921*.  (1871). 

3  Jankee  Singh  v.  Bhukhooree  Singh^  •  In    the  following   cases    Injonc- 

8.  D.  A.  (1866),  761  ;  Baboo    Indtar-  tions    were    granted  i^-Jankee    Sing^ 
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in  which  a  strauger  has  with  knowledge  of  the  plaintiff'^ 
exclusive  title  trespassed  upon  land  by  building  there- 
on, and  those  to  which  the  equitable  doctrine  of 
estoppel  by  acquiescence  would  be  apphcable.  The 
rules  of  equity  apphcable  to  trespasses  by  strangers  are 
different  from  those  applicable  in  the  case  of   co-sharers.* 

Similar  considerations  apply  in  the  case  of  excavations  [f^ 
by  co-sharers  as  apply  in  the  case  of  buildings.  It  must 
be  shown  that  the  excavation  has  caused  a  substantial 
injury  materially  affecting  the  position  of  the  co-sharer,* 
and  not  remediable  on  partition^  before  a  mandatory 
Injunction  will  be  issued  directing  the  defendant  to  fiU 
up  a  tank,  excavated  by  him  on  the  joint  land,  and  to 
restore  that  land  to  its  former  state.  ^  The  fact  that  a 
portion  of  the  land  on  which  a  tank  had  been  excavated 
by  the  defendant  was  fit  for  cultivation  does  not  con- 
stitute an  injury  of  a  substantial  nature  such  as  would 
justify  an  order  restoring  the  land  to  its  former  condition.** 
Where,  in  the  case  ol  a  tank,  the  plaintiff  did  not  allege 


T.  Bukhooru  Singh,  8.  D.   A.,  (1866)  JugtU  Chunder  Boy  Chowdhry  v.  Eahan 

761  ;  Baboo  Indurdeonarain  Singh    v.  Chunder  Banerjee,  24  W.  R.,  80  (1876) ; 

TooUet  Narain  Singh,  S.  D.  A.  (1857)  Nocury  Lall  Chuckerbutty  r.  Bindabun 

785  ;  Ouru    Das    Dhur  v.  Bijaya  Oo-  Chunder  Chuckerbutty,  I.  L.  R.,  8  Cal., 

binda  Baral,    1    B.   L.    R,  A.   C.  108  708    (1882) ;  Shamnugger  Jute  Factory 

(1868));    8.      c,      10     W.     R.,   171;  Co.  v.  Bam  Narain  Chatterjee,  1.  L,  B,., 

Holloway  y,  Wahed  Ali,  12  6.  L.  R.,  14    Cal.,    189  (1886)  ;  Paras  Bam  v. 

191    note  (1871)  ;  Bajendra  Lali    Qoa-  SherjU,  I.  L.  R.,  9  All.,  661      (1887). 

iramt  V.  Shama  Chum  Lahiri,  I.  L.  R.»  .  '  Paras   Ram  v.   SherjU,  I.  L.   R., 

6   Cal.,    188    (1879)  ;  5Aarf»  V.    Anup  9  All.,  663,  664  (1887). 

Singh,   I.   L.  R.,  12  All.,  436   (1889) ;  »  Joy    Chunder    Rukhit  v.    Bippro 

and    in     the    following    refused  :— 3  Chum  BukhU,  I.   L.   R.,  14  Gal.,  236 

B.  L.  R.,   App.,  67  (1869)  ;  Sri  Chand  (1886)  ;  24  W.    R.,  80  (1876). 

V.    Wim   Chand   Sahu,    5   B.  ll    R.,  » Paras  Ram  v.  Sherjit,  I.  L.  R.,  9 

App..    26    (1870) ;  HoOouay  v.  Wahed  All.,  661  (1887). 

Alt,  12  B.  L.  R.,  188  (1873)  ;  HoUouxiy  '  Joy    Ghander  Rakhit   v.    B*ppro 

V.    Wahed  Si*  ib.,  189  note   (1871);  Chander   RakhU,  I.  L.  R.,    14    Cal.,. 

Massim   MoUah  v.   Panjoo  Qhoramee,  236  (1886). 

21  W.  R.,  373  (1874)  [it  must  be  shown  »  lb. 
no   other   remedy  will  be  sufficient] ; 
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that  he  had  been  excluded  from  the  part  of  the  land  ia 
which  it  had  been  excavate  or  that  he  desired  to 
appropriate  it  to  any  other  purpose,  and  that  he  had 
been  prevented  from  doing  so,  and  the  land  taken  formed 
but  a  very  small  portion  of  the  joint  property,  it  was 
held  that  the  plaintiff  had  not  suffered  any  injury  by 
what  had  been  done,  and  his  suit  was  dismissed.  * 
.(rf)  other  xhe  ordinary  cases  of  alleged  injury  are    those  caused 

njanoiu  acts.  "^  o  j     • 

by  cultivation  of,  building  upon,  or  excavation  of  the 
joint  property.  There  may,  however,  be  other  acts 
entitling  a  sharer  to  relief  against  his  co-sharers  such  as 
waste  by  felling  timber,  destruction  of  the  family  dwell- 
ing-house or  other  family  or  joint  property.*  Whether, 
however,  that  relief  will  be  by  way  of  an  Injunction  will 
depend  upon  the  further  question  whether  the  circum- 
stances of  the  particular  case  admit  of  such  a  remedy 
upon  the  principles  laid  down  in  the  Specific  Relief  Act 
and  the  decision  cited  in  the  preceding  pages. 

It  has,  however,  already  been  pointed  out  that  mere 
user  of  land  to  the  profit  of  a  co-sharer  without  damage 
to  others,  such  user  involving  neither  an  alteration  in 
the  condition  of  the  land  nor  an  exclusive  possession, 
constitutes  no  infringement  of  the  co-owner's  rights. 
Therefore,  whore  a  ferry  was  established  by  a  co-owner, 
and  the  other  sharers  were  in  no  way  excluded  or 
otherwise  damnified,  they  were  held  to  have  no  cause  of 
action  in    respect  thereof.' 

The  foregoing  rules  may  be  thus  summarized  : — (1) 
The  Courts  will,  in  all  cases,  be  cautious  of  interference 
with  the  possession  and  enjoyment    of     joint  property. 


1  Mohima  Chandtr  Ohou  y.  Madhub  HoMtin,  I.  L.  R.,  19  Cal.,  263  (]801)  • 

Chvnder  Nag,  24  W.  R.,  80,81  (1876).  v.  ante,  where  the  facta  of  this  case 

9  See  Act  I  of  1877,  s.  54,  Ul.  (n).  are  given. 
3  Lackmtstear  Singh   ▼.     Manowar 
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(2)  Jf  one  co-sharer  uses  the  joint  property  to  the  greater 
profit  of  himself,  but  without  damage  to  the  co-sharers, 
there  is  no  cause  of  action.  (3)  Inasmuch  as  each  co- 
sharer  is  entitled  to  a  portion  of  every  part  of  the  joint 
property,  the  Courts  will  not  as  a  general  rule  enforce 
merely  strict  rights  and  will  not  interpose  where  the  user 
is  slightly  in  excess  of  the  right.  (4)  Where  there  is  an 
infringement  of  a  character  which  is  sufficiently  substan- 
tial to  entitle  to  some  relief,  the  Courts  will,  in  the 
determination  of  the  question  whether  an  Injunction 
should  be  granted,  consider  whether  the  injury  is 
adequately  remediable  by  damages  and  partition.  If  that 
be  the  case,  an  Injunction  will  be  refused  (5)  In  the 
particular  case  of  aUeged  injury  through  cultivation  in 
the  ordinary  course  by  a  co-sharer  in  actual  occupation 
and  sole  use  of  the  property,  damages  and  not  an  In- 
junction will  ordinarily  be  granted  even  though  the 
cultivation  has  the  effect  of  excluding  a  co-sharer, 
unless  such  exclusion  is  in  denial  of  that  co-sharer's 
title,  in  which  case  an  Injunction  will  be  granted ; 
such  a  rule  being  necessitated  by  the  climate,  soil  and 
other  peculiar  circumstances  of  this  country  in  which 
lands  are  ordinarily  cultivated  in  common.  (6)  In  all 
other  cases  an  Injunction  may  be  granted  where  the  act 
complained  of  involves  the  exclusion  of  the  co-sharer, 
or  some  other  material  and  substantial  injury  not  remedi- 
able by  partition  or  damages,  such  as  the  material 
and  injurious  alteration  of  the  nature  and  condition  of 
the  property  to  which  the  parties  are  jointly  entitled. 

§    78.    It  was  an  old  and  well-established  doctrine  per-  Persons  for 
taining  to  the  jurisdiction  of  equity  by  Injunction  against  rioara^in^it' 
waste,  that  it  was  not  exercised  as  against  a  stranger  to  ^"ntel'"  ^^ 
the  premises,  without  interest  or  title  therein,  or  when 
no  privity  existed  between    the    parties    to  the    action, 


4:^0  INJUNCTIOXS    AGAINST   TRKSPASS    AND    WASTK. 

defendants  being  regarded  in  such  cases  as  trespassers,  and 
as  such  liable  to  an  action  of  trespass  at  law.  A  mere 
stranger  might  be  immediately  dispossessed,  and,  if  the 
facts  did  not  show  privity  of  title  or  irremediable  injury, 
the  Injunction,  if  already  granted,  was  dissolved.^  Under 
the  modern  jurisdiction,  it  is  still  necessary  in  actions  for 
perpetual  Injunctions  against  waste,  and  in  which  such 
Injunction  is  the  material  or  a  substantive  portion  of 
the  relief  sought,  to  allege  and  prove  privity  of  title 
between  the  parties  to  the  suit.  For  the  essential  charac- 
ter of  the  tort  of  waste  is,  that  the  party  committing  it  is 
in  rightful  possession,  and  that  there  is  privity  of  title 
between  the  parties.  If  there  be  no  such  privity,  there 
is  no  waste  technically  so  called.  In  any  suit,  however, 
jf  it  be  proved  that  any  property  in  dispute  m  the  suit 
is  in  dsnger  of  being  wasted,  the  Court  may  grant  a 
temporary  Injur ction  to  restrain  such  act,  or  give  such 
other  order  for  the  pur}>ose  of  staying  and  preventing 
the  wasting  of  the  property  as  the  Court  thinks  fit.  It 
is  possible,  therefore,  that  such  a  temporary  Injunction 
might  be  issued  against  a  stranger  to  the  title.  But  in 
such  case  the  waste,  though  waste  in  fact,  would  not  be 
waste  in  its  technical  sense,  and  the  Injunction  would  be 
granted  as  ancillary  merely  to  the  other  relief  sought  in 
the  suit.  The  act  of  waste  is  restrained  not  upon  the 
ground  that  the  privity  of  the  plaintiff's  title  demands 
Buoh  restraint,  but  for  the  purpose  of  preserving  the  fftatus 
q%ir.  ante  until  decree 

In  the  case  of  waste  property  so  called,  as  a  general 
rule  he  only  who  has  the  remainder  or  reversion  of  the 
inheritance    is  entitled  to  relief.    Trustees  may  also  sue 

1  High,  Inj.,  §  656  ;  Mogg  v.  Mogg^        12    Ir.  Eq.,  46  ;  MoHimer  v.  Cottrdl, 
Dick,    670 ;    Wrixon    v.    Condran^    1       2  Cox.,  205,  there  cited. 
Ir.  Eq.,   380 ;  CongUton    v.    Mitchell,  «  Civ.  Pr.  Code,  e.  492. 


INJUNCTIONS   AGAINST  TRESPASS   AND    WASTE.  431 

to  restrain  and  stay  waste.  So,  if  the  legal  estate  is  in 
trustees  upon  trust  for  a  tenant  for  life,  with  remainders 
over,  and  the  tenant  for  life  commits  wast«,  the  trustees 
have  a  right  to  sue  to  restrain  the  waste,  and  it  is  their 
duty  to  do  so,  if  parties  unborn  are  interested.'  As  to 
coparceners,  joint  tenants,  and  tenants  in  common,  mort- 
gagors and  mortgagees,  landlords,  persons  entitled  upon 
the  death  of  Hindu  female  heirs  and  others,  see  the  pages 
undermentioned. 

§  79.  It  was  a  well-established  principle  of  equity  Account 
jurisprudence  that  in  all  cases  where  a  bill  for  an  In- 
junction would  lie  to  restrain  waste,  an  account  of,  and 
satisfaction  for,  the  waste  already  committed  was  allow- 
ed to  prevent  multiplicity  of  suits  as  well  as  to  a(Tord 
complete  redress,  without  compelling  a  resort  to  law.  An 
account  of  the  waste  committed  and  a  decree  for  damages 
might  have  been  had  in  the  Injunction  suit.  Such  an 
account  might  have  been  decreed  as  between  tenants  in 
common.  On  the  other  hand,  the  general  .maxim  was 
"no  Injunction  no  account.'"  To  this  rule  which  had 
as  its  ground  the  divided  jurisdictions  of  the  Courts, 
there  were  several  exceptions,*  which  it  is  now  un- 
necessary to  state.  For  in  this  country  a  suit  may  be 
brought  praying  for  several  reliefs  in  combination  or  in 
the  alternative.  A  party  may  sue  both  for  an  Injunction 
and  an  account,  and  may  be  awarded  both  remedies,  or  he 
may  be  refused  an  Injunction  and  given  a  decree  for 
damages  and  an  account. 


1  Kerr,    Inj.,   75,  76;  High,   Inj.,  a  Parrot  v.  Palmer,    3  My.  ft  K., 

S§  686—696  ;  so  also  trusteefl  to  pre-  632,  per  Lord  Brougham, 
serve     contingent     remainders    may  '  See  High,  Inj.,  §|  669,  670  ;  Kerr, 

sue  ;  ih,  Inj.,  pp.  104—107. 


CHAPTER  X. 

Injunctions  against  Nuisances. 

§  80.  NniSANCBS    OBVEBALLY.  (iv)  InjunoUoiu    against  uh- 

§  81.  Ik  JUNCTIONS  AGAINST  NFisANCBS.  structioii  of  light. 

§  82.  NuiSANCBS  IN  BESPECT  OF  NATT-  (v)  Support ;      and    Injonc- 

BAL  BIORTS.  tjons  agalnst  withdrawal 

(i)  Air.  of: 

(ii)  Light.  (vi)  Water  and  Injunctions   in 

(iii)  Water.  respect  of    rights    to 

(iv)  Support.  water. 

§  83.  NuiSANOSS  IN  BESPBCT  OF  Easb-  (vii)  Way  and  Injunctions   in 

MBNTS.  respect    of    right    of 

(i)  Air.  way. 

(ii)  Injunctions     against    ob-  (viii)  Privacy  and  Injunctions 

struction  of  air.  to  preserve, 
(iii)  Light.                                      §  84.  Mandatobv  Injunctions. 

8    80.     A  nuisance  is  a  misuse  or  abuse  of  a  man's 

Nuisance  *^  •  •  i 

generally.  own  property  or  proprietary  rights,  or  an  unauthorized 
use  of  public  property  causing  either  danger  to  the  public 
(in  which  case  it  is  called  a  public  nuisance)  or  merely 
damage  to  a  private  citizen  (in  which  case  it  is  called  a 
private  nuisance),  and  not  necessarily  depending  for  its 
wrongful  character  on  malice  or  negligence  and  not 
amounting  to  trespass.^  Trespass  is  the  wrongful  disturb- 
ance of  another  in  his  exclusive  possession  of  property. 
Where  the  infringement  of  the  right  is  the  consequence 
of  an  act  which  is  not  in  itself  an  invasion  of  property, 
the  cause  from  which  the  injury  flows  is  termed  a  nuisance 


1  Underhill    on    Torts,  p.    219.  et       see  Soliau  v.  De  Held,  2  Sim.  X.  S. 
seq,  6th  Ed.     As  to  public  nuisances        142  ;  Ken,  Inj.,  167 — 170. 
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In  the  one  case  it  is  the  immediate  act  which  causes  the 
injury,  in  the  other  the  injury  is  the  consequence  of  an 
act  done  beyond  the  bounds  of  the  property  affected  by  it.* 
The  law  with  regard  to  nuisances  mainly  depends  upon  the 
maxim  sic  utere  too  ut  alienum  non  laedas  which  prohi- 
bits acts  which  are  an  abuse  of  the  legal  rights  enjoyed  by 
a  proprietor.  The  maxim  cited  applies  only  to  cases 
where  the  act  complained  of  violates  some  right,  and  an 
act  legal  in  itself  violating  no  right  cannot  be  restrained 
by  Injunction  upon  the  ground  of  the  wrong  motive 
which  induced  it.*  Torts  arising  out  of  nuisances  may 
be  either  those  in  which  the  damnum  consists  of  some 
bodily  injury,  such  as  that  resulting  from  the  keeping 
of  unfenced  excavations  near  a  highway,  pennitting  pre- 
mises adjoining  a  highway  or  land  of  another  to  fall 
into  a  ruinous  condition,  the  creation  of  noxious  fumes 
and  the  carrying  on  of  noisome  or  noxious  employment. 
The  two  latter  forms  of  nuisance  may  also  be  convenient- 
ly dealt  with  tmder  the  next  head,  namely,  torts  in  which 
the  damnum  consists  of  some  injury  to  property  or  in- 
terference with  the  ordinary  physical  comfort  of  human 
existence  in  such  property.  So  one  who  brings  or  col- 
lects water  upon  his  land  does  so  at  his  peril,  for,  if  it 
escape  and  injure  his  neighbour,  he  is  liable,  however 
careful  he  may  have  been.^  And  on  the  same  principle 
a  man  who  has  called  into  special  existence  an  electric 
current  for  his  own  purposes  and  who  discharges  it  into 
the  earth  beyond  his  control,  is  as  responsible  for  dam- 
age which  that  current  does  to  his  neighbour  as  he  would 
have  been,  if,  instead,  he  had  discharged  a  stream  of 
water.* 

1  Kerr,  Inj.,  166,  167.  H.  L..  330. 

3  Besoh,  Inj.,  §  1076.  ^  National  Telephone  Co,  v.  Baber, 

»  Fletek^    ▼.     Syhnds,  L.   R.,  3       1893,  L.  R.,  2  Ch.,  186. 

W,  I  2« 
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Under  the  last-mentioned  dass  of  tortd  are  those  which 
eonsist  in  injuries  to  servitudes,  whether  natural  or  con- 
ventional. Natural  servitudes  or  natural  rights  are  such 
as  are  necessary  and  nntural  adjuncts  to  the  properties 
to  which  they  are  attached  (such  as  the  rights  to  air, 
light,  support  and  water),  and  they  apply  universally. 
Conventional  or  acquired  servitudes  are  not  universal,  but 
must  always  arise  by  custom,  prescription,  or  express  or 
implied  grant.  The  right  to  the  enjoyment  of  a  con- 
ventional servitude  is  called  an  easement  or  a  jifof^i  <)  pren- 
dre according  as  the  right  is  merely  a  right  of  user  or  a 
right  of  acquisition.  Of  easements  those  in  particular 
may  be  mentioned  which  relate  to  air,  light,  support, 
water  and  way.  In  a  general  scmse  every  violation  of 
an  easement  may  be  considered  as  a  nuisance,  although 
the  converse  of  the  proposition  does  not  hold  true.' 

The  commission  of  a  nuisance  gives  rise  to  an  action 
for  damages,  and  in  appropriate  cases  a  nuisance  threat- 
ened or  committed  will  entitle  the  party  suing  to  an  In- 
junction. *'  What  makes  life  less  comfortable  and  causes 
sensible  discomfort  and  annoyance  is  a  proper  subject 
of  Injunction."^  The  circumstance  that  the  thing 
complained  of  may  be  a  public  nuisance  does  not  prevent 
an  individual  who  has  sustained  special  damage  over  and 
above  that  suffered  by  the  rest  of  the  public  from  bring- 
ing an  action  which  is  the  proper  remedy  in  respect  of 
injuries  done  to  his  own  personal  comfort  and  enjoy- 
ment. The  action  is  usually  brought  by  the  occupier  or 
lessee  in  possession,  but  the  owner  may  sue  on  the  ground 
of  iujury  to  his  property  either  alone  or  conjointly  with 
the  occupier.     To  sustain  a  suit  by  a  reversioner  it  is 

1  Underbill,  loc.  cU. ;  High,  Inj.,  697,  per  Lord  H&lsbury,  L.  C. ; 
4  848.  Reinhardi    v.    Meniaatu    42  Ch.  D.i 

3  Finning  v.  Hislop,   11  App.  Cas.,       688. 
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necessary  that  the  wrong  complained  of  should  operate 
injnrionsly  to  tiie  reversion  either  by  being  of  a  perma- 
nent character  or  by  operating  as  a  denial  of  tight.^    The 
acts  of   several  persons  may  together  constitute  a  nui* 
sance  which  the  Court  will  restrain,  though  the  damage 
occasioned  by  the  acts  of  any  one,  if  taken  alone,  would 
be   inappreciable.'    The  Injunction  of   public   nuisances 
is  not  favoured,  and  except  for  special  and  urgent  reason, 
equity  will  not  enjoin  the  erection  of  a  public  nuisance 
where  its  maintenance  is   a  misdemeanour,   subject  to 
indictment.'    The  appropriate  remedy  for  a  public  nuis- 
ance is  by  way  of  proceeding  under  criminal  law,  as  for 
a  private  nuisance  it  is  by  way  of  action  or  Injunction.* 
There  is  a  disposition  of  Courts  of  Equity  to  abdicate  in 
favour  of  Courts  vested  with  criminal  jurisdiction  the  re- 
gulation as  well  as  the  punishment  of  acts  which  consti- 
tute distinctive  public  nuisances.     And  yet  everywhere 
these  Courts  are  still  vested  with  jurisdiction  to  give  re- 
lief to  private  parties  in  all  proper  cases  against  nuisances 
even  of  a  public  character.* 

§    81.    A  very  frequent  ground  of  Injunction  is  nuis-  injunctioM 
ance.    What   makes    life    less    comfortable    and    causes  ^^Mnoes. 
sensible  discomfort  and  annoyance  is  a    proper    subject 
of  Injunction.^    An  Injunction  cannot,  however,  be  grant- 
ed to  prevent,  on  the  ground  of  nuisance,  an  act  of  which 

1  Kerr,     Inj..       168—172;      Ixind  »  Spelling,  op.  .c»/.,  §  393. 

Mortgage    Bank    v,    Ahmedbhoy    Ha'  •  Per  Lord  Halsburj-     in    Fleming 

bibbhoy,  I.     L.  R.,  8     Bom.,  62,    64,  v.  Hislop,  11  App.    Ca3.,  697  ;    Jiein* 

86,     90    (1883);  High,     Inj.,   §  762 ;  hardi    v.    Mentasli,  42  Ch.     D.,  688. 

Spelling,  op  cU.,  f  383.  Annoyance   is,     striotly     speaking,   a 

3  Thorpe  V.     Brum  fill ,  8   Ch.,    660.  wider     tei-m     than     nuisance  ;    Word 

Blair  v.  Deakin ,   W.  N.   (1887),  148  ;  v.  Cooper,     L.   R.,   1894,   3  Ch.,  iJ7  ; 

Lambtm  v.     Mellish    (1894),     3    Ch.  Tod  Heathy  v.  Benham,  L.   R.,  40  Ch. 

163.  D.,  93.  See   generally  as    to     Injtinc. 

3  Beach,  Inj.,  §    1078.  tions  againnt  nuisances,  Kerr,  In j.^Ch. 

«  Mayne's      Criminal     Law,     551.  VI;    Beach,     Inj.,     Ch.     XXXVIH ; 

See  Indian  Penal  Code,  Ch.     XIV.  Joyce,   Inj..  .99;      Higji,      Inj.,    ,  Qi. 
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it  is  not  reasonably  clear  that  it  will  be  a  nuisance.'  When 
the  injury  complained  o{  is  not,  fer  se,  a  nuisance,  but 
may  or  may  not  become  so,  according  to  circumstances, 
and  where  it  is  uncertain,  indefinite  or  contingent,  or 
productive  of  only  possible  injury,  the  Court  will  not 
interfere.^  Subject  to  this  the  principles  governing  the 
issue  of  Injunctions  in  cases  of  nuisance  are  the  same  as 
those  lEipplicable  to  other  torts.  The  object  of  the  juris- 
diction is  the  restraint  of  irreparable  mischief  and  pro- 
tection of  property  from  irreparable  or,  at  least,  from 
substantial  or  material  damage  pending  the  action.*  The 
defendant  will  not  be  enjoined  where  the  alleged  nuisance 
is  fairly  attributable  to  natural  causes.*  The  Court  will 
not  regard  at  all  trifling  nuisances.  If  damages  are  a 
full  and  adequate  compensation  for  the  injury,  there  is 
no  case  for  an  Injunction,  the  right  to  which  may  be 
further  barred  by  the  conduct  of  the  applicant,  his  ac- 
quiescence or  delay.*  And  it  may  be  said,  generally, 
that  the  aid  of  an  Injunction  will  not  be  extended  for  the 
prevention  of  a  nuisance,  when  it  does  not  satisfactorily 
appear  that  the  person  aggrieved  is  without  adequate 
remedy  at  law.®  The  fact  that  the  act  threatened  might 
be  punished  criminally  as  a   nuisance,  will  not  prevent 


XIII ;  Hilliard,  Inj.,  Ch.  IX  ;  Joyce's  (See    also    as  to    aoqaiescence  and 

Doctrines,     99;      Spelling's     Extra.  delay,  Kerr,     Inj.,    189;  High,  Inj., 

ordinary  Relief,  Ch.  VII.  §  756  ;  Beach,  Inj.,  §  1061  and,  gener- 

1  Act  I  of  1877,  8.  66,  d.  {g).  ally,  Joyce's  Inj.,  99.)    A  person  may 

s  High,  In  j.^  §  742 ;  ^see  also  Beach,  also  encourage  another  in  the  erec- 

In).,  §  1069 ;  Spelling,  op,  ct7.,  §  392*  tion  of  a  nuisance    as  not  only    to 

as    to    contingent    and  speculative  be  disentitled  to  an  Injunction,  but 

nuisance.  also    to    relieve  the    adverse  party 

s  Joyce's  Doctrines,  99 ;  Spelling,  from    liability    for  damages  at  law ; 

op,  ei^,  §  377.  Williams    v.    ISarle  of  Jersey,  1  Cr. 

«  Beach,  Inj.,  §  1043.  and  Ph.,  91. 

ft  The  Land  Mortgage  Bank  of  In-  •  High,  Inj.,  {§  746,  750,  and  Act  I 

did  V.  Ahmedbhoy    HaUbbhoy,   I.  L.  of  1877,  s.  56,  d.  (t). 
R.,  8    Bom.,    53,  67,  70,  85  (1883). 
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the  exercise  of  the  restraining  power  of  equity.^  If,  on 
the  other  hand,  the  injury  is  of  so  material  a  nature  that 
it  cannot  be  well  or  fully  compensated  by  damages  or  is 
such  as  from  its  continuance  and  permanent  mischief 
might  occasion  a  constAntly  recurring  grievance,  a  foun- 
dation is  laid  for  the  interference  of  the  Court  by  way 
of  Injunction.^  A  mandatory  Injunction  is  ordinarily 
the  proper  remedy  in  cases  of  continuing  actionable 
nuisances.'  Relief  by  Injunction  is  sometimes  granted 
where  damages  for  the  commission  of  the  nuisance  would 
be  difficult  of  adjustment  pecuniarily,  thus  rendering 
the  remedy  at  law  ineffectual.*  Though  the  Court  will 
not  interfere,  if  the  damage  is  slight  or  accidental  and 
occasional  only,  and  the  nuisance  is  merely  of  a  tempo* 
rary  or  occasional  character,  yet  the  damage,  though 
in  itself  slight,  may,  from  its  continuance  or  from  delay 
in  removing  it,  or  from  constant  repetition,  become  suffi- 
ciently substantia]  for  the  interference  of  the  Court.^ 

The  interference  of  the  Court,  in  cases  of  prospective 
injury,  very  much  depends  upon  the  nature  and  extent 
of  the  apprehended  mischief  and  upon  the  certainty 
or  uncertainty  of  its  arising  or  continuing ;  and  the  fact 
of  the  nuisance  having  commenced,  raises  a  presump- 
tion of  its  continuance.  Changes  and  improvements 
made  at  the  eleventh  hour,  and  the  efficacy  of  which 
depend  greatly  on  the  good  intention  and  constant  per- 
sonal  care  of  the  defendant  and  his  servants,  ought  not 

1  lb,;  PeopU  T.  8.  Louis,  5  Gilm,  P^    Thompaon,    J.,  Dennis  ▼.  Sck- 

351     (Amen);    AUomey-Oeneral     v.  ardU   cited    in    HilKanl.     Inj..    32«. 

Hunter,   1  Dev.     Eq.,     12     (Amer.) ;  ^  fjikshmi  Narain  Banerjee  v.  Tara 

Joyce's  Inj.,  130.  Prosunno  Banerjee,  8  C.   W.   i^,  710 

a  /6.;Kerr.  Inj.,    172.  173.     'The  (1904),  and   see   tft.    a»  to  the  right 

loos  of  health  and  sleep,  the  enjoy-  <rf  abatement  of  noisanoe. 

ment    of    quiet  and  repose  and  the  *  High,  Inj..  §  791 ;  Act  J  of  1877» 

eomforts   of  home   cannot  be  restor-  s.  54,  cl.  (6). 

ei    or    compensated    in    money;**  •  Kerr,  In).,  173. 
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to  influence  the  question  of  Injunction  when  once  thd 
nuisance  is  distinctly  proved  to  have  existed.^  In  de- 
termining whether  the  injury  is  serious  or  not,  regard 
inust  be  had  to  all  the  circumstances  which  may  flow 
from  it.^ 

A  nuisance  cannot  be  justified  by  the  existence  of 
other  nuisances  of  a  similar  character,  if  it  can  be  shown 
that  the  inconvenience  is  increased  by  the  nuisance  com- 
plained of  ;  and  the  fact  that  a  stream  is  fouled  by  others 
is  not  a  defence  to  a  suit  to  restrain  the  fouling  by  one.* 
The  Court  will  not,  in  general,  interfere,  until  an  actual 
^  nuisance  has  been  committed ;  but  it  may,  by  virtue  of 

if-i^C^fi^ l^^j  its  jurisdiction  to  restrain  acts,  which,  when  completed, 

will  result  in  a  ground  of  action,  interfere  before  any  ac- 
tual nuisance  has  been  committ-ed,  where  it  is  satisfied 
that  the  act  complained  of  will  inevitably  result  in  a 
nuisance.    The  probability  that  the  act  complained  of  is 
only  something  which  may  according  to  circumstances,  or 
may  at  some  considerable  distance  of  time,  prove  a  nuisance 
is  not  sufiicient.     To  induce  the  Court  to  interfere  there 
must,  if  no  actual  damage  is  proved,  be  proof  of  imminent 
danger,  and  there  must  also  be  proof  that  the  apprehended 
danger  will,  if  it  comes,  be  irreparable.*    Any  one  seeking 
an  Injunction  to  restrain  an  alleged  future  nuisance,  whether 
public  or  private ,  must  show  a  strong  case  of  probability 
that    the    apprehended    mischief    will   in    fact     arise.^ 


,  The    Land     Mortgage     Bank    of  »  Aitorney-Qtneral'  v.     Corporation 

India  v.  Ahmedkhoy  Habibbhoy^  I.    L.  of     Manchester,     L.     R.,     1883,      2 

R.,  8  Bora.,  86  (1883).  Ch.,    87,    in   which  owe  the   princi. 

3  Goldsmid      y.     Tunbridge    Wells  ■  pies    upon    which    the    Court    pro- 

CommiMtonera,    1   Ch.,    349;    Atiy,-  oeeds    in    granting  or    refusing  In- 

■Genl.  V.  Mayor t   elc.^  of   Basingstoke,  junctions  in  quia  timet  actions,  and 

45  L.  J.  Ch.,  720.  the    result     of    the    authorities     on 

>  Crossley    v.     LightowUrt     L.*  R.,  thin,     and     on     nuisance    at    oom- 

2  Ch.,  478 ;  Jojee's  inj.,  127.  mon    law,     were     stated     and    dis- 

^  Kerr,  Inj.t  174,  175.  cussed.    See  as  to   this  case   Beack, 
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The  fear  of  mankind  though  reasonable  will  not  create 
a  nuisance.^ 

Where  in  a  suit  to  restrain  a  nuisance  from  noise  and 
smell  it  was  conceded  on  the  part  of  the  plaintiff  that 
there  was  no  longer  any  noise  to  complain  of,  the  Court 
observed  that  in  many  cases  it  would  be  right  and  the 
imperative  duty  of  the  Court  to  grant  an  Injunction  to 
restrain  the  repetition  of  wrongful  acts,  even  though 
those  wrongful  acts  had  already  ceased.^ 

If  the  right  is  clear  or  fairly  made  out  it  is  the  duty  of 
the  Court  to  protect  the  property  by  Injunction  until 
the  hearing.  If  the  right  or  the  fact  of  its  violation  is 
doubtful,  the  case  resolves  itself  into  a  question  of  oom^ 
parative  injury,  whether  the  defendant  will  be  more 
damnified  by  the  Injunction  being  granted,  or  the  plain- 
tiff by  its  being  withheld.  Terms  may  be  imposed  on  the 
plaintiff  or  the  defendant  as  the  condition  of  granting 
or  withholding  the  Injunction  respectively.  After  the? 
establishment  of  the  right  and  the  facts  of  its  violation, 
the  plaintiff  is  entitled  to  a  perpetual  Injunction  to 
prevent  the  recuftence  of  the  wrong,  unless  there  be 
something  special  in  the  circumstances  of  the  case.'* 

The     words    of    an    Injunction     against     causing    a 
nuisance  ought  not  to  be  so  drawn  as   to  shut   out   all 

Inj.,    §    1068.     As   to   whether    the  ture  damage  ;    Dhunjibhoy    Cowatji 

Court     has    jurisdiction     to    award  JJmrigar  v.  Liaboa,  I.  L.  R.,  13  Bom., 

damages    for    an    injury  threatened  252    (1887).      See   also  Holland    v. 

only,    see    Martin    v.  Price,  L.   R.,  Worley,  L.  R.,  26  Ch.  D.,  678. 

1894, 1  Ch.,  284.     In  oaaes  governed  i  Joyce's    Inj.,    99,    Spelling,    op, 

by  the   Easements    Act  the    Court  et^.,  §  391. 

has     not     such     power.    OanMskam  >  Bapier     v.     London     Tramwaya 

Nilhant    Nadhami  v.  Moroba   Bam-  Company,  L.  R.,    1893,  2  Ch.,    59U 

Chandra  Pai,  I.  L.  R.,  18  Bom.,  474,  692. 

481 ;    MitcheU's   Law  of  Easements,  »  Kerr,  Inj.,  176,  176,    190,  Spell- 

242,    243.    In  a  ease  not   governed  ing  op.  et/.,  §  417  ;  v.  ante,  §38,  as  tp 

by  this  Act  the  Court  awarded  damr  Injunction  upon    terms  }  as  to    tl;^  •. 

ages  in  lieu  of  an  Injunction  for  fu-  burden  of  proof,  v.  ante. 
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scientific  attempts  to  attain  the  desired  end  without  causing 
a  nuisance.'  Damages  may  be  combined  with  a  limited 
Injunction,  when  the  circumstances  of  the  case  justify 
this  particular  form  of  relief.'  In  the  same  suit  an  In- 
jxmction  may  be  obtainable  as  well  as  damages  for  the 
loss  already  incurred  from  the  disturbance.'  When  a 
plaintiff  has  proved  his  right  to  an  Injunction  against  a 
nuisance  or  other  injury,  it  is  no  part  of  the  duty  of  the 
Court  to  inquire  in  what  way  the  defendant  can  best  re- 
move it ;  the  plaintiff  is  entitled  to  an  Injunction  at  once, 
and  it  is  the  duty  of  the  defendant  to  find  his  own  way 
out  of  the  diflBculty  whatever  inconvenience  or  expense 
it  may  put  him  to.* 

In  the  case  of  nuisance  by  incorporated  companies 
having  compulsory  powers  to  take  lands  and  construct 
works,  it  has  been  held  that  they  are  bound  to  act  in  strict 
accordance  with  their  powers.  If  they  either  act  in 
excess  of  such  powers  and  cause  damage,  or  if,  though 
keeping  within  their  powers  they  construct  their  works 
in  so  unskilful  or  negligent  a  manner  as  to  cause  un- 
necessary injury  to  private  rights,  the  parties  aggrieved 
thereby  may  sue  for  damages,  and,  when  such  is  the 
appropriate  remedy,  obtain  an  Injunction.  If,  however, 
the  company  keeps  within  its  powers,  no  action  is 
maintainable  against  them  for  any  act  done  in  the 
exercise  of  their  authority,  however  injurious,  provided 
the  injury  done  is  the  necessary  and  inevitable  result 


1  Fleming    v.    Hialop,   L.    R.,   11  India  v.  Akmtdbhoy  Habibbhoy,  I.  L. 

App.    Cm.,    686,  and   of   course  the  R.,  8    Bom.,   at  pp.    77,  91  (1883); 

decree    mnst   not  be  broader  in    its  ▼.  anU,  pp.  146 — 147. 

terms    than    the    bill  or    complaint:  3  Jamnadas    Shankarhl    v.  Atma' 

Beach,  In j.,   §  1073;   the  Injunction  raf    Harjivan,    I.    L.    R.,     2    Bom. 

may    be  limited  to  a  particular   pe-  1833  (1877). 

riod.    Semper    v.   FoUy,    2    John  ft  *  Joyce's    Doctrines  :    Atty.'Oenl, 

Bern.,  555,  564.  t,    Colney    ffaieh  Lunaiie    Asylum, 

«  The    Und    Mortgage    Bank     of  L.  R.,  4  Ch.,  146. 
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of  the  exercise  of  the  statutory  powers  and  provided 
that  the  works  have  been  executed  with  proper  skill 
and  care  and  in  such  a  way  as  to  cause  no  unnecessary 
injury  to  private  rights.  Where  injury  to  private  rights 
results  from  the  construction  of  works  which  have 
been  authorized  and  which  have  been  executed  with 
proper  skill  and  care,  the  party  injured  must  look  for 
his  remedy  to  the  proviso  for  compensation,  if  any,  within 
the  statute  authorizing  the  works,  and,  if  there  be 
no  such  proviso,  he  is  without  remedy.  If  an  Act  ne- 
cessarily requires  something  to  be  done  which  cannot  be 
done  without  creating  a  nuisance,  oi  if,  as  to  those  things 
which  may  or  may  not  be  done  under  it,  there  is  evidence 
on  the  face  of  the  Act  that  the  legislature  supposed  it 
impossible  to  be  done  somewhere,  and  under  some  cir- 
cumstances without  creating  a  nuisance,  an  action  will 
not  lie.^  Where,  however,  the  terms  of  a  statute  are  not 
imperative,  but  only  permissive,  and  it  is  left  to  the  dis- 
cretion of  the  persons  empowered  to  determine  whether 
the  general  powers  committed  to  them  shall  be  put  in 
execution  or  not,  the  fair  inference  is  that  the  legislature 
intended  that  discretion  to  be  exercised  in  strict  con- 
formity with  private  rights,  and  did  not  intend  to  confer 
a  license  to  commit  nuisance  in  any  place  which  might 
be  selected  for  the  purpose.* 


1  See  for  a  recent  example  of  this,  See  aUo  Harrison  v.  Southunrk  and 

National    TeUjAone    Co.    v.    Balxr,  VauxhitU    Water    Company,    L.    R., 

1893.  L.  R.,  2  Ch..  186,  203.      '  The  1891.   2    Ch.,    409     (explaining  and 

defendants     are     expressly    author-  distinguishing  Ftnwiclc  v.    Ba«t  Lon- 

ized    to    use    electrical    power  and  dim  Railway  Company,  cited  in  Kerr, 

the    legislature    must   be   taken   to  Inj.,  178) ;   Bapier  v.  London  Tram- 

have    contemplated    it  and  to  have  vnys  Company,   L.  R..  1893,  2   Ch., 

condoned    by   anticipation  any  mis-  688 ;   National    Telephone    Company 

chief    arising   from    the     reasonable  v.     Baker,    L.      R.,     1893,1  2    Ch., 

vuse  of  such  powen  **  per  Kekewich,  J.  18ft. 

a  Kerr,  Inj.,  176—189,  ei  ibi  casus. 
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Where  there  is  an  express  restrictive  covenant  against 
nuisance,  annoyance,  grievance  and  the  like,  the  ques- 
tion is  one  not  of  nuisance,  but  upon  the  covenants,  and 
the  grant  of  an  Injunction  will  be  determined  upon  the 
principles  regulating  the  issue  of  Injunctions  in  cases  of 
breach  of  covenant  and  contract.' 

The  doctrine  of  coming  to  a  nuisance  may  be  looked 
upon  as  exploded.  A  man  is  not  precluded  from  main- 
taining an  action  by  the  fact  that  the  business  which 
creates  the  nuisance  had  been  carried  on  before  he  took 
possession,  and  therefore  the  fact,  that  a  man  has  come 
to  a  nuisance,  does  not  disentitle  him  to  relief  by 
Injunction.^ 

In  a  recent  case,^  which  was  one  of  nuisance  by  vibra. 
tion  and  noise,  Smith,  L.  J.,  said  in  his  judgment^  :^ 
*'Many  judges  have  stated,  and  I  emphatically  agree 
with  them,  that  a  person  by  committing  a  wrongful  act 
(whether  it  be  a  public  company  for  public  purposes,  or 
a  private  individual)  is  not  thereby  entitled  to  ask  the 
Court  to  sanction  his  doing  so  by  purchasing  his 
neighbour's  rights,  by  assessing  damages  in  that  behalf, 
leaving  his  neighbour  with  the  nuisance,  or  his  lights 
dimmed,  as  the  case  may  be.  In  such  cases  the  well- 
known  rule  is,  not  to  accede  to  the  application,  but 
to  grant  the  Injunction  sought,  for  the  plaintiff's  legal 
right  has  been  invaded  and  he  is  primd  fade  entitled  to 
an  Injunction.  There  are,  however,  cases  in  which  this  rule 
may  be  relaxed  and  in  which  damages  may  be  awarded  in 
substitution  for  the  Injunction  as  authorised  by  this 
section  (s.  2,  Lord  Cairn's  Act).    In  any  instance  in  which 


1  Tod  HeaOeif  v.    Benham,   L.  R.,  >  Shelfer  y.  City  of  Ltrndan  Electric 

40  Ch.  D..  80.  Lighting   Co.,    L.    R.,    1896,  1   Ch.^ 

*  Tipping   v.  St.    Hdens   Smelting  287. 

Co..  ]   Cb.,  66;  Kerr,  Inj.,  217.  «  lb.  at  pp.  322,  323. 
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a  case  for  an  Injunction  has  been  made  out,  if  the  plain- 
tiff by  his  acts  or  laches  has  disentitled  himself  to  an 
Injunction,  the  Court  may  award  damages  in  its  placet 
So,  agaiU;  whether  the  case  be  for  a  mandatory  Injunc* 
tion,  or  to  restrain  a  continuing  nuisance,  the  appropriate 
remedy  may  be  damages  in  lieu  of  an  Injunction,  assuming 
a  case  for  an  Injunction  to  be  made  out  In  my  opinion 
it  may  be  stated  as  a  good  working  rule  that — 

(1)  If  the  injury  to  the  plaintiff's  legal    rights  is 
small : 

(2)  and  is  one  which  is  capable  of  being  estimated 
in  money ; 

(3)  and  is  one  which  can  be  adequately  compen- 

sated by  a  small  money  payment ; 

(4)  and  the  case  is  one  in  which  it  would  be  op- 

pressive  to   the   defendant  to   grant  an    In- 
junction, 
then  damages  in  substitution  for  an  Injunction  may  be 
given. 

There  may  also  be  cases  in  which,  though  the  four 
abovementioned  requiremente  exist,  the  defendant,  by 
his  conduct,  as  for  instance  hurrying  up  his  buildings 
so  as,  if  possible,  to  avoid  an  Injunction,  or  othei^- 
wise  acting  with  a  reckless  disregard  to  the  plaintiff's 
rights,  has  disentitled  himself  from  asking  that  damages 
may  be  assessed  in  substitution  for  an  Injunction. 

It  is  impossible  to  lay  down  any  rule  as  to  what,  under 
the  differing  circumstances  of  each  case,  constitutes 
either  a  small  injury,  or  one  that  can  be  estimated  in 
money,  or  what  is  a  small  money  payment,  or  an  ade* 
quate  compensation,  or  what  would  be  oppressive  to  the 
defendant.  This  must  be  left  to  the  good  sense  of  the 
tribunal  which  deals  with  each  case  as  it  comes  up  for 
adjudication." 
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As   every  owner  of  land   is  under  an  obligation   not 
to  allow   the  branches    of  his  trees  to  grow   so  as    to 
overhang,  or  the  roots  of  his  trees  to  extend   so   as  to 
penetrate  his  neighbour's   land  to   the  detriment  of  the 
latter  in  case  of  breach  of  such  an  obligation,  it  is  open 
to  the  court    to   grant  a  mandatory  injunction  for  the 
removal  of  the  nuisance.^ 
^JJJ]^™        §    82.    Natural   rights   are     those     rights   which   are 
"■*™^  »««»*»•  treated  by  law  as  the  ordinary  incidents  of  property  and 
annexed  to  land  wherever  it  exists.    They  are  part  of  the 
complete   rights   of   ownership,   whereas   easements   are 
acquired  rights  abstracted  from  the  ownership  of  one — 
and  added  to  the  ownership  of  another     An  infringe- 
ment of  those  rights  constitutes  a  nuisance. 
.1)  Air.  Every    one    has    a    right  in  rem  to    be  secured  from 

annoyance  whether  from  smells,  noises  or  other  sources  of 
discomfort.  It  is  the  right  of  every  owner  of  land  to 
have  the  use  of  the  air  in  its  natural  state  free  from  such 
annoyances,  and  that  the  air  passing  to  such  land  shall 
not  be  unreasonably  polluted  by  other  persons.*  This,  of 
course,  does  not  mean  that  a  person  is  entitled  to  absolute 
purity  of  air,  for  such  a  right  would  be  incompatible  with 
the  exercise  by  others  of  ordinary  and  necessary  acts  and 
pursuits  of  life.  The  law  does  not  regard  trifling 
nuisances.  In  this  connection  unpolluted  air  means  air 
of  such  a  degree  of  purity  that  it  is  not  rendered  in- 
compatible with  the  physical  comfort  of  human  existence.* 


1  Lahtkmi    yirain   v.     Tara   Pro-  1891,    et  seq,;    Beach,    Inj.,    §    1096. 

ganna,  I.  L.  R.,  31  C»I..  944  (1904).  »  Land   Mortgage     Bank  of  India 

«  Act.  V  of  1882  (Eaaementa).  s.  7.  v.  Ahmedbhoy   Habibbhay,    I.    L.  R., 

ills.   (6).  (c).     Aldred'8  Ciwe,  9  Coke,  8  Bom.,  54  (1883) ;  citing     Si,  Hel- 

£8,     Innes,  Principles  of  Torts,   194;  en«  Smelting  Co,   v.  Tij^ping,   11  H. 

Bagram    v.   Khettranath    KarformaK  L.   C,   642 ;  Walter  v.  Stlft,  4    DeO. 

3  B.  L.  R.,  O.  C.  J..  43  (1869).    See  A  Sm.,  315. 
High,  Inj.,  If  772,  et  seq.  ;  Kerr,  Inj., 
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The  right  is  not  violated  unless  the  annoyance  is  sucIt 
as  materially  to  interfere  with  the  ordinary  comfort  of 
human  ezistenceJ  Every  owner  has  also  the  right  to  so 
much  light  and  air  as  pass  vertically  thereto.*  There  is, 
however,  no  natural  right  to  light  or  air  coming  lateral- 
ly.  Such  a  right  can  only  be  acquired  as  an  easement.* 
As  instances  of  the  infringement  of  the  right  now 
considered  the  following  may  be  cited  : — A  rings  bells  or 
makes  some  other  unnecessary  noise  so  near  a  house  as 
to  interfere  materially  and  unreasonably  with  the  physical 
comfort  of  the  occupier  B,  The  latter  may  sue  for 
an  Injunction  restraining  A  from  making  the  noise.^ 
Relief  also  may  be  claimed  against  vibration.^  Again^ 
if  A  pollutes  the  air  with  smoke  so  as  to  interfere- 
materially  with  the  physical  comfort  of  B  and  C  who 
carry  on  business  in  a  neighbouring  house,  the  latter  may 
sue  for  an  Injunction  to  restrain  the  pollution.^  Injunc- 
tions may  also  be  granted  to  lestrain  nuisances  from 
smell  ;•  burning  of  refuse  ;^  radiation  of  heat ;®  the 
carrying  on  of  noisy  and  offensive  trades  and  the  like. 


1  Crump  y.  Lambert,  L.  R.,  3  Eq.,  ion,    L.    K.,    1894,    Q.  B.    D.,  830; 

413.    See   Bamford  v.   TwnUy,  3  B.  Heather   v.    Pardon,  37   L.  T.  N.  S.,. 

k    S..     83.     Goddard'8    Eaeements,  3d3. 
6th  Ed.,  47.  •  Act  I  of    1877,  ».    54,    iU.    (0  ? 

a  Act  V  of  1882,  b.  7.  ill.  (rf).  The   Land  Mortga9t  Bank   of   India 

s  Chadey  v.   AcHand,    1895,  2  Ch.  v.  Ahmedbhoy  UahibM^oy,  I.    L.    R., 

389,    402  ;  Sarvbai  y.  Bapu  Narhar  8  Bom.,  35  (1883)  [suit  for  Injimc- 

Sohonh  I.  L.  R.*  2  Bom.,  660  (1878).  tion  to  restrain  a  nuisance  caused  by 

*  Act  I  of  1877.  8.  54,  ill.  («).    See  the  working  of  the  defendant's  oot. 

lAtmbton  y.  MeUish,  1894,  3  Ch.,  163  ton    mill,    creating    dust  and  cotton 

(Injunctions    against     noise     caused  fluff,  and  for  damages], 
by    organs);   Broder  v.    SaiUard,  2  ^  Bapier     y.      London     Tramways 

Ch.   D.,   692 ;  BaU  y.  Bay,  L.  R.,  8  Co,,  L.  R.,  1893,  2  Ch.,  588. 
Ch.  App.»  467  (noise  caused  by  horses  *  Fleming  y.  Hislop,  1 1  App.  Cas.,. 

in  adjoining     stable);       Christie    y.  686. 

Davey,  L.  R.,  1893,  1  Ch.,  316  (noise  •  Beinhardt     y.    MentasH,    L.    R.^ 

made  maliciously).  42  Ch.    D.,    685;  Bobinaon  y.    KiU 

'^.  •  ScoU  y.  Firth,  4  F.  and  F.,  349 ;  vert,  L.   R.,  41  Ch.  D.,  88. 
Grotvtnor  Hotel  Company  y.  HamU' 
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There  must,  however,  be  not  merely  a  nominal  but  a 
sensible  and  real  damage  before  the  Court  will  interfere. 
Whether  or    not    the  injury  is    substantial    enough    to 
induce  the  Court  to  exercise  its  protective  jurisdiction  is 
A    question   which    must    depend   upon    the  particular 
<5ircumstances  of  .the  case.     It  is  impossible  to  find  any 
precipe  standard   by  which   to   determine  the  question. 
£ach  case  must  depend  on  evidence  as  to  the  amount 
and  nature  of  the  nuisance.     Though  the  right  to  corrupt 
and    pollute    the    air    may  be    acquired    as  against   an 
individual,  no  length  of  time  will  legalise  a  public  nuis- 
ance or  enable  a  party  to  prescribe  for  its  continuance.^ 
In  the  undermentioned   case   plaintiff's  beams  overhung 
defendant's  soil  and  defendant  erected  a  building  which 
overhung   those  beams.    A  question  having  arisen  as  to 
whether  the   beams   gave   the  plaintiff  a   right   to  the 
column  of  air  above  them  hdd  cujuB  est   solum  eejusf^est 
usque  ad  caelum  and  the  diminution  in  the  defendant's 
rights    by   reason   of    the  beams  did  not  extend  beyond 
the  protrusion  of  the  beams  themselves,^ 
^ii)  Light.  Every    one    has   a   natural  right    in    rem    to    secure 

vertically  the  light  appertaining  to   the  situation    of   his 
tenement.    He  has  no  natural  right  to  the  light  laterally 
appertaining  to  it,  except  by  grant  or  prescription.^ 
ii)  Water.  ^  person  by  or  through  whose  premises  water  flows 

from  other  persons'  premises  has  certain  natural  rights 
therein.  The  rights  are,  in  all  streams,  to  have  the 
water  reach  him  undeteriorated  in  quality.^  It  is  the 
right  of  every  owner  of  land  that  within  his  own  limits, 


1  Kerr,  Inj.,  211—217.  3    B.   L.   R.,    O.  a    J.,  43  (IStfy); 

8  ^anchod  v.  Ahdula   Bhah    I.   L.  Innes,  op,   ciL,   196;    Underbill ,  op. 

B.,  28.  Bom.,  428  (1904).  cU.,  249. 

•  Act  .  V   of    1882.   9,    7,   UL    (d) ;  *  Inries,  op,  eit.,  191 ;  Beach,  I«j., 

Bagmtn    ▼.    Khettmnath    Kar/ormahf  ^  I  III,  et  aeq. 
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the  water  which  naturally  passes  or  percolates  by,  over, 
or  through  his  land  shall  not  before  so  passing  or  per- 
colating be  unreasonably  polluted  by  other  persons/ 
And  in  natural  streams  having  a  defined  course*,  and 
flowing  on  or  below  the  surface  in  such  defined  course, 
there  is  a  right  to  have  an  unobstructed  flow  from 
above  and  below,  to  have  the  stream  not  unreasonably 
diminished  in  quantity.,  and  to  enjoy  a  reasonable  use  of 
the  water  of  the  stream.* 

These  rights  are  limited  to  natural  streams,  that  is, 
streams  flowing  at  their  sources  by  the  operation  of 
nature  and  in  a  natural  channel.  Rights  in  artificial 
streams  are  not  natural  rights  but  easements/  The 
right  to  afiect  the  quaJity,  the  quantity,  or  the  fl»w  of 
water,  in  a  manner  not  justified  by  natural  right,  is  an 
easement,  and  is  therefore  subject  to  the  general  law  of 
easements.  Taj  unctions  will  be  granted  to  protect  the 
legal  right  to  the  pri»per  flow  of  wat^^r  in  a  natural 
stream,  as  also  against  the  fouling  and  pollution  of 
water.^  Other  nuisances  connected  with  rights  in  water 
may  be  here  mentioned,  namely,  nuisance  to  the  public 
right  of  navigation,  nuisance  to  fishery  and  the  like.* 
So  long  as  water  is  allowed  to  flow  in  substantially  the 
same  way  as  before,  there  is  no  disturbance  of  natural 


I  Act  V  of  1882,  8.  7,  ill.  (/).  Singh,  13  W.  R.,   48   (1870);  Baboo 

3  Ab  to  water  not  flowing  in  a  de-  Ohumroo    Singh    v.  MuUick  Khyrvb 

fined  channel,    see  Bunsee   Sahoo   v.  Ahmed,  18  W.  R.,  625  (1873). 

KaliPershad,  13  W.  R.,  414  (1870);  *  Morgan  v.    Kirby,   I.   L.    R.,   2 

Bobinaoft  Y.    Ayya  Krithnama    Char-  Mad.,   46  {ISIS) ;  Rameshar  Pershad 

yir,  7  Mad.  H.  C.  46  (1872);  Hari  Sarain   Singh  y.  Koonj  Behari  Pat- 

MohUn    Thakur    y.  Kissen   Sundari,  tnk,  I.  L.  R.,  4  Cal..  633  (1878) 

I.  L.  R.,  11  Cal.,  52  (1884).  *  Kerr,     Inj.,    257—260,    and    we 

3  Innee,  op.    eit.,  192  ;    Underbill,  generally  ib.,  236—262. 

op  cU.,  28S;  Act  V    of    1882,  s.  7.  •  See     High.    Inj.,    §§    794—815; 

ill**  ig),  (h),  (t),  (7);  Athur  Ali  Khan  Kerr,   Inj.,  262—266;  and  the  Law 

y.  Sekundur  AH  Khan,  4  W.  R.,  28 ;  of    Riparian    Right*   by  Lai  Mohan 

Cowrt  of    Wards  y.  Bajah  Lteianund  DaM  (Tagore  Law  Lectures,  1889)» 
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right  giving  rise   to  a  cause   of   action,  but  user  which 
amounts  to  complete  diversion  of  the  stream  is  unreason- 
able   and    may    be    restrained    by    Injunction.'    Each 
recurring   act    of   disturbance   creates  a  fresh    cause  of 
action,'  and  the  burden  of  proof  is  on  the  person  claiming 
invasion  of  natural  rights.' 
(iv)  Support.       Every  owner  of  land  has  a  right  that  such  land  in  its 
natural    condition    shall    have    the    support    naturally 
rendered  by  the  subjacent  and   adjacent  soil  of    another 
person.*    The  land  is  in  its  natural  condition  when  it  is 
unburdened  by   building  or  other  weighty  object    which 
may  be   built   or   set   upon  it.    The   natural  right   to 
support,  though  it  cannot  be  increased    by  the  erection 
of  buildings  or  by  otherwise  increasing  the  weight  and 
pressure  of  the  land   upon  the  subjacent  or  adjacent 
ground,   (a    right    to    any  such    increment,  of   support 
being  acquirable    only  as    an  easement),  on   the  other 
hand   is    not   lost    or    diminished   by  any   such   addi- 
tion of  weight  or  pressure.    By    virtue    of  the  natural 
right  a  person  is  not  inherently  entitled  to  more  sup- 
port than    is    necessary    to    prevent  the  soil,    if    un- 
burdened with    buildings,    from   falling    in.*    The  right 
of  support  is.  one  existing  by  reason   of  vicinage  and  is 
very  varied,  as  the  right  of  support  of  land  by  land,  of 
buildings   by   land,    or   of   buildings  by  buildings.    Its 
consideration  may  be   divided    into   the  lateral  support 
of  land  by   adjacent   land,  the  vertical  support  of  the 

1  DireOore  of  Swindon   Waterworks  Dassee,  15  W.  R.,  83  (1871) ;  BiekeU 

Co.,  Ld,  V.  Proprietors  of  the    Wills  v.   Morris,  L.  B.,  1  H.  L.,  Sc,  47; 

and   Berks    Canal     Naviffaiion    Co.,  Obhoy   Chmm  Dcjf  y.    Lnkhy  Monse 

L.  B.,  7  E.  &  I.,  App.>  697.  Bewa,  2  C.  L.  R.,  6ff. 

«  Court  of  Wards  ▼.  Bajah  Leda-  *  Aot  V  of  1882,  s.  7,  iU.  (e). 

nund  Singh,  13  W.  R.,  48  (1870).  •  Kerr,  Inj.,  22O--230;  UitoiieU's 

3  Hari    Mohnn  Thakur  t.  Kissen  Iaw  of  Euemeats,  26—30  :  Xnnet, 

Sundari,     I.   L.     R.,    11     Cal.,    62  op  eit.,  196,  196 ;  Underbill,  op,  eii,^ 

(1884);  Onmet  t.    Kishen  Soondaree  243, 
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surface  by  the  subsoil  (where  the  propepty  in  the 
two  is  distinct),  the  support  of  buildings,  vertically, 
by  subjacent  soil,  the  support  of  buildings  laterally 
by  adjacent  soils,  and  the  support  of  buildings 
in  juxtaposition.  In  some  of  these  instances  the 
right  is  a  natural  right ;  in  others  it  is  an  acquired 
right,  that  is,  an  easement.  It  would  be  beyond 
the  scope  of  this  work  to  enter  upon  a  consideration 
of  all  these  instances  of  the  right  of  support,  or  to 
discuss  the  various  incidents  of  such  right.  In  all  cases, 
however,  an  Injunction  (either  temporary  or  perpetual) 
may  be  an  appropriate  or  necessary  relief.  The  right  of 
support  is  pre-eminently  one  for  the  protection  of  which 
an  Injunction  may  be  an  essential  relief ;  and  this  either 
before  or  after  there  has  been  a  decision  upon  the  exis- 
tence of  such  a  right  in  any  particular  case.  It  is  ob- 
vious that  the  invasion  of  such  a  right,  when  it  exists, 
may  work  irreparable  mischief,  and  that,  prior  to  any 
decision  upon  it,  far  less  inconvenience  or  probable  dam- 
age will  generally  arise  from  granting  than  from  refusing 
a  temporary  Injunction.  A  reasonable  probability  of 
damage  is  a  sufficient  ground  for  an  Injunction.^  So 
(the  right  to  lateral  support  being  an  incident  to  the 
ownership  of  land  ;  and  its  infringement  a  nuisance),  the 
removal  and  excavation  of  earth  upon  adjacent  premises 
in  such  manner  as  to  endanger  the  stability  of  the  com- 
plainant's soil  and  fences,  by  removing  their  lateral  sup- 
port, will  be  enjoined.^  The  following  instance  of  the 
grant  of  an  Injunction  given  by  the  Specific  Relief 
Act  may  also  be  here  cited,  though  it  is  really  an 
illustration    of   trespass  :    A    and  B  are   in   possession 


'  Collett's  Specific  Relief  Act  (first  when    the  cause  of  action  ariBe«  Bee 

ed.).  313.  314.  Jaicatri  v.   H.  A.  Emilf,  T.  L.  R.,  13 

•  High,  In)..  §  753  ;  im  to  the  date  All..  98  (IS90). 

w,  I  2y 
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of  contiguous  lands  and  of  the  mines  underneath  them. 
A  works  his  mine  so  as  to  extend  under  B^s  mine 
and  threatens  to  remove  certain  pillars  which  held  to 
support  B^8  mine.  The  latter  may  sue  for  an  Injunction 
to  restrain  him  from  so  doing.  ^ 
^Mct^**^  §  83.  A  right  of  easement  is  as  much  the  property  of 
•Aiiements.  a  person  as  the  house  in  respect  of  which  it  is  enjoyed  ;^ 
and  the  infringement  of  that  right  entitles  the  person 
injured  to  compensation  in  damages,  and  in  appropriate 
cases  to  an  Injunction.  The  law  of  easements  for  the 
territories  respectively  administered  by  the  Governors  of 
Bombay  and  Madras,  the  Lieutenant-Governor  of  the 
North-West  Provinces  and  the  Chief  Commissioners  of 
the  Central  Provinces,  Oudh  andCoorgis  contained  in  the 
Indian  Easements  Act  which  is  in  the  main  and  with  some 
exceptions  a  codification  of  the  English  law  on  the  sub- 
jects of  easements  and  profits  a  prendre  appurtenant.^ 
The  law  for  the  rest  of  British  India  is  partly  contained 
in  the  Indian  Limitation  Act  ;^  the  remaining  portion  of 
the  law  relating  to  easements  is  mainly  the  same  as  the 
English  law  relating  thereto. 

Whereas  natural  rights  are  rights  inherent  in  the  pos- 
session of  land  belonging  to  every  owner  as  a  matter  of 
course,  easements  are  either  created  at  the  will  of  a  land- 
owner affected  by  them  for  the  benefit  of  a  neighbour  or 
otherwise  acquired  by  one  person  as  against  other  person 

1  Aot  I  of  1877.  s.  54,   ill.  (r).    A  1891  ;  Mitchell's  Law  of  Eaaementfl  in 

stronger  case  is    required  where    the  India,  2nd  Ed.,  1898.    The  author  is 

damage  ts    merely    threatened  than  also  obliged  for  some  of  the   matters 

where   some     damage   has     actunlly  in  this  chapter  to  the  learned  Tagore 

•>ccuiTcd  :  Corpnration  of  Birmintjham  Professor  for  1899,    Mr.  F.  Peacock, 

T.  Allen,  6  Ch.  D.   287,  28S.  who  has  kindly  allowed  him  to  see  the 

*  Pranfivandas  Uarjivandas  v.  Ma-  synopsis  of  his  lectures  on  the  law  of 
farim  Semaldaa,  1  Bom.  11.  C  R.,  156  Easements  in  British  India. 
^1863).  *  Act  XV  of  1877,  ss.  26,  27. 

•  See  Acts  V  of    1882  &    VHI  of 
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who  is  a  landholder.  In  English  law  an  easement  is  a 
privilege  without  profit,  and  therefore  the  right  known  as 
a  jyrofU  a  prendre  is  not  an  easement.  In  this  country, 
however,  the  latter  word  has  a  more  extensive  meaning, 
since  in  those  portions  of  India  governed  by  the  Easements 
Act  it  includes  a  profit  d  prendre  appurtenant,  that  is, 
annexed  to  the  ownership  of  immoveable  property  known 
prior  to  Act  XV  of  1877  as  '*an  interest  in  immoveable 
property  appurtenant  to  land;"*  and  in  the  portions 
not  so  governed  it  includes  d  profit  a  prendre  in  gross, 
that  is,  one  not  appurtenant  to  property  and  which  can  be 
■enjoyed  by  a  person  not  in  the  possession,  enjoyment,  or 
occupation  of  any  dominant  tenement.^  Rights  to  do 
acts  necessary  to  secure  the  full  enjoyment  of  an  easement 
are  called  accessory  rights.®  Easements  may  be  acquired 
by  express  or  implied  grant,  by  presumed  grant  or  opera- 
tion of  law  (such  as  easements  of  necessity  and  quasi- 
easements)  by  custom  and  prescription.* 

It  would  be  beyond  the  scope  of  this  work  which  deals 
with  a  form  of  procedure  only  to  treat  of  the  substantive 
law  relating  to  easements.  It  may,  however,  be  shortly 
stated  that  whatever  be  the  nature  of  an  easement  and 
whatever  be  the  mode  in  which  it  has  been  acquired,  an 
Injunction  is  an  available  and  common  remedy  in  appro- 
priate cases  for  its  infringement,^  The  general  principles 
on  which  the  jurisdiction  of  equity  to  restrain  the  viola- 
tion of  easements  is   based   are   similar  to  those   which 

^  Act  V  of  1882,  8.  4.  *  As  to  easements  of  necessity  and 

*  Chundee  Churn  Boy  v.  Shib  Chun-  quasi-eMements  see  Act  V  of  1882,  s. 
der  Mundulfl,  L.  R.,  5  Cal.,  945  13.  The  law  as  to  easemonta  of  neces- 
<1880).  i^ity  is  the  same  in  those  parts  of  India 

*  See  Act  V  of  1882,  s.  24,  in  where  the  Easements  Act  is  not  in 
Hayagueva  v.  Sami,  I.  I..  R.,  16  force.  Cliaru  Surnokar  v.  Dokowi 
Mad.,  286  (1891).  Chunder  Thacoor,  I.  L.  R.,  8  Cal.,  958, 

*  As  to  the  last  and  common  mode  958 ;  els.  (6),  {d)  &  (/),  deal  with  quasi- 
of  acquisition  see  Act  V  of  1882,  easements.  In  d.  (d)  there  is  a  de- 
c.  16  ;  Act  XV  of  1877,  se.  26,  27  .  parture  from  English  law.  See  Mitchell 
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constitute  the  foundation  of  the  relief  against  nuisances. 
Indeed,  so  closely  allied  are  the  two  subjects  that  it  is 
difficult  to  draw  the  line  between  what  constitutes  a  vio- 
lation of  an  easement  and  what  a  nuisance.  In  a  generic 
sense  every  violation  of  an  easement  may  be  considered 
as  a  nuisance,  although  the  converse  of  the  proposition 
does  not  hold  true.  In  both  cases  to  warrant  the  inter- 
position of  equity,  an  irreparable  injury  must  be  made  to 
appear  which  is  not  susceptible  of  .adequate  compensation 
in  pecuniary  damages,  or  which  from  the  nature  of  the 
case  would  occasion  a  constantly  recurring  grievance, 
such  as  loss  of  health,  trade,  business  or  destruction  of 
means  of  subsistence.^  The  protection  of  easements  in 
the  widest  sense  of  that  term  probably  constitutes  one  of 
the  most  important  heads  of  jurisdiction  by  Injunction.^ 
The  commoner  and  most  important  easements  are  those 
relating  to  air,^  light,*  support,^    water,®  and  way.'    In 


op,  cit.,  83,  and  Chunilal  Mancharam  two    tenements   held     under    leases 

▼.   Manithankar  Atmaram,  I.   L.  R.,  from  the  same   landlord    see  BxAaon 

18  Bom.,  616    (1893).     The  rule  en-  v.  Edwardt,  L.  R.,  1893,  2  Ch.,  146  ; 

acted    by    ol.    (/)    as    to    easements  Act  I  of  1877,  s.    54,  ill.  (/).     As  to 

created  on  a  partition   of  joint  pro-  Injunctions  in  cases    of  .  easements 

perty  is  applicable  in  parts  of  India  acquired    by  grant,    prescription   or 

wliere    this    Act     is   not    in    force.  custom  v.  post. 

Ratanji  Hormasji  BotUetoaUa  v.  Edalji  i  High,  Inj.,  §  848,  tt  aeq. ;  and  «ee 


Horma«ji  BoUletoaUa,  8    Bom.    H.  C.  generally  as  to  Injunctions   in 

R.,    O.    C.    J.,     181,    186     (1871);  of  easement,    Kerr,    Inj..    Ch.  VI. 

Modlmoaoodun  Dey  v.   Bisvmath  Dey^  Beach,  Inj.,    Ch.     XXVII ;   Joyce's 

15  B.  L.  R.,  361,  367  (1876) ;    Charu  Inj.,  pp.   424,     462—463 ;    Joyce's 

Sumokar  v.  Dokotari  Chunder  Thacoor,  Doctrines,  205;     Hilliard,  Inj.,  Ch. 

supra;       Pttrahotam      Sakharam      v.  XX\II;     Spelling's     Extraordinary 

Durgofi  Tukaram,  I.  L.  R.,    14  Bom.,  Relief,  §  219,  et  aeq, 

452  (1890).    The  case,  of  transfer  by  •  Spelling,  op.  cU.,  $  219  : 

contemporaneous    conveyances  or  de-  *  Act  V    of  1882,  ss.  15,  28,  33 ; 

vises  has  not  been   provided    for  by  Act  XV  of  1877,  e.  26. 

the  section,  but  the  law    in  India  is  ^  76. 

the  same  as  that  in  force  in  England  *  7^.  ;  (and  s.  34,  Act  V  of  1882)- 

on  this  point.    The  Delhi  and  London  •  76. 

Bank,  Limited  v.  Hem  IxjU  DuU,  I.  L.  '  76. 

R.,  14  Cal.,  839,   853    (1887).    As  to 
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India,  having  regard  to  the  mode  of  life  and  usages  ot 
the  country,  the  right  of  privacy  is  one  of  importance 
and  is  acquirable  by  custom.^  The  easements  named 
and  the  issue  of  Injunctions  against  their  infringement 
form  the  subject-matter  of  the  remaining  portion  of  this 
Chapter. 

Owing  to  conditions  of  climate  and  mode  of  life,  Eng-  (»)  Air. 
lish  law  has  not  regarded  as  of  equal  value  the  rights  to 
light  and'air.^  The  right  to  have  air  coming  to  an 
ancient  window  or  other  aperture  in  a  building  is  an 
undisputed  right,  but  a  right  by  way  of  easement  to  the 
access  of  air  over  the  general  unlimited  surface  of  a 
neighbour  cannot  be  acquired  by  mere  enjoyment,  and  so 
it  has  been  held  that  there  is  no  right  that  the  owner  of 
a  windmill  shall  have  the  streams  of  wind  accustomed  to 
flow  over  neighbouring  land  to  his  mill  uninterrupted, 
and  that  the  access  of  air  to  the  chimneys  off  a  building 
cannot,  as  against  the  occupier  of  neighbouring  land,  be 
claimed  either  as  a  natural  right  of  property  or  as  an 
easement.  The  distinction  appears  to  be  that  as  the 
window  or  other  aperture  is  capable  of  receiving  the  air 
in  a  definite  direction  only  and  in  a  definite  quantity 
and  only  requires  an  open  space  for  a  short  distance, 
and  as  the  claim  is  limited  and  the  enjoyment  capable 
of  obstruction  by  reasonable  means,  the  Court  will 
presume  in  the  case  of  an  ancient  window  an  easement. 
The  converse  right  that  the  air  in  a  building  should  be 
allowed  to  escape  through  or  over  an  adjoining  property 
for  the  purpose  of  ventilation  is  also  an  easement.  The 
natural  right  which  a  person  possesses  that  the  air 
which  passes  over  his  land  shall  not  be  polluted  by  others 
has   already  been  mentioned,^  but  an  adverse  right  to 

1  Act  V  of  1882,  8.  18,  ill.  (ft).  Time*,  Maroh  13, 1887,  pp.  433— 43«. 

•  As  to    the  right  to   air  see  Latr  ^  v.  ante,  §  82. 
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pollute  the  air  may  be  acquired,  and  when  acquired  is 
an  easement.^ 

Easements  of  light  and  air  differ  as  to  their  mode  of 
acquisition,  for  whereas  light  can  only  be  acquired  under 
the  Prescription  Act,  a  prescriptive  right  to  air  can  only 
be  gained  under  the  common  law — no  mention  having 
been  made  of  such  right  by  the  Act.*  Though  the  right 
of  light  and  air  are  different  and  are  acquired  by  different 
means,  it  is  a  frequent  though  erroneous  practice  to  couple 
them  together  as  if  they  were  one  and  the  same  easement, 
or  as  if  they  were  at  all  events  so  connected  that  where 
there  was  the  one,  there  was  also  the  other.  The  only 
real  point  in  common  is  that  they  both  exist  in  connection 
with  windows  and  other  openings  in  the  walls  of  houses. 
The  nature  of  the  case  which  would  have  to  be  made  in 
an  English  Court  for  an  Injunction  by  reason  of  the  ob- 
struction of  air  is  toto  ccelo  different  from  a  case  of  light- 
Cases  are  very  rare  indeed  and  must  be  very  special,  such 
as  to  involve  danger  to  health  or  something  very  nearly 
approaching  to  that,  to  justify  the  interference  of  the 
Court  on  the  ground  of  the  diminution  of  air.^ 

The  access  of  air  is  in  this  country  of  hardly  less  import- 
ance than  in  that  of  light,*  in  fact  having  regard  to  the 
way  in  which  daylight  is  sedulously  excluded  in  this 
country,  and  to  the  almost  perpendicular  rays  of  the 
sun  in  nine  out  of  twelve  months,*  it  may  be  said  to  be 
even  of  greater  importance.     It    must    be  taken    as  a 


1  Goddard    on      Easements,     5tb  2  Ch.,    445 ;  as  to    Tentilation    see 

ed.,  39—47.  Ba88  v.  Gregory,  26  Q.  B.  D.,  481. 

•  76.,  26.^.  *  NandkUhor  Balgovan     v.     Bha- 

*  City     of  London  Brewery  Com-  quhhai   PranhaUahhadas,  I.  L.  R.,  8 
jany  r.  Tennant,  L.  R.,  9  Ch.    App..  Bom.,  96.  97  (1883),  per  West,  J. 
218;   Goddard,    op.   dt.,  444,  446;  •  Barrow  v.    Arches,    Cor.    9,   11,. 
Kerr,   Inj.,   21  ;    Aldin    v.   Latimer,  per  Peterson,  J. 

Clark  Muirhead  d>  Co.,  L.   R.,   1894, 
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matter  of  common  knowledge  that  a  material  interference 
with  it  is  injurious,  not  only  to  the  comfort,  but  to  the 
health  of  the  inmates  of  the  house  thus  affected,^ 

The  Calcutta  High  Court,   however,  has  followed  the 
English  law  as  above  stated. 

The  application  in  this  matter  of  this  law  leads  to  some 
inconvenience.*  In  the  case  last  cited  Markby,  J.,  observed 
as  follows  : — '*The  reasons  for  which  apertures  are  made 
in  the  walls  of  houses  in  the  two  countries  are  very  differ- 
ent. In  England  an  aperture  is  made  chiefly  for  light ; 
the  sun  being  less  bright,  and  the  air  colder  there,  we 
desire  to  obtain  all  the  light  we  can ;  and  only  to  admit 
just  so  much  air  as  is  necessary  for  wholesome  ventilation ; 
for  which  reason  we  always  use  glass  in  our  windows. 
In  this  country  the  object  is  preceisely  the  reverse — ^to  get 
as  much  air  as  possible,  and  to  exclude  the  superfluous 
light.  A  comparatively  small  aperture  will  in  this  country 
light  a  room ;  but  without  a  free  current  of  air  a  room 
would  very  often  be  uncomfortable,  and  even  unhealthy. 
Hence  the  frequent  omission  of  glass,  and  the  numerous 
contrivances  of  verandahs,  jilmils,  chicks,  hoods  and  so 
forth,  which  are  all  intended  to  shut  out  the  light,  whilst 
the  air  is  admitted.  But  unfortunately  the  law  of  Eng- 
land being  fashioned  upon  the  wants  of  the  inhabitants 
of  that  country  has  specially  favoured  the  acquisition  of 
the  right  to  free  access  of  light,  but  has  taken  very  little 
notice  of  the  right  to  free  access  of  air.  light  and  air 
have  indeed  very  often  been  treated  as  one  and  the  same 
easement ;  the  right  being  looked  upon  as  the  right  to 
have  the  aperture  unobstructed,  the  owner  using  it  for 
whatever  purpose  he   pleased.      This    was  the    mode    in 


1  NandHdwr      Balgovan    v.     Bha  -  •  Modhoowodun  Dty  \ .  Bi99onnutK 

gubhai  PranbaUahhadfis,  supra.  Dty,  15  B.  L.  R.,  361 ,  367  (187ft). 
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which  I  dealt  with  the  case  when  assessing  the  damages 
in  Bagram  v.  Khettranath  Karfarmah,^  but  the  Court  of 
Appeal  took  a  different  view.  As  I  understand  Sir 
Barnes  Peacock's  judgment,  he  Considers  that  the  right  to 
air  stands  now,  as  it  did  when  AUdreJCs  case^  was  decided 
upon  the  ground  of  health,  and  that  the  Court  interferes 
upon  the  ground  of  nuisance.^  This  no  doubt  is  in  strict 
accordance  with  the  English  law.  It  is  the  same  view  as 
was  taken  by  Lord  Hatherly  (then  V.  C.  Wood)  in  Deni 
V.  The  Auction  Mart  Co.,^  where  he  says  : — 'There  are 
difficulties  about  the  case  of  air  as  distinguished  from  that 
of  light,  but  the  Court  has  interfered  to  prevent  the  total 
obstruction  of  air.'  He  then  states  that  the  obstruction 
in  that  particular  case  was  one  which  the  Court  would  recog- 
nize 'on  the  ground  of  nuisance'  and  adds  'this  is  perhaps 
the  proper  ground  on  which  to  place  the  interference  of 
the  Court,  although  in  decrees  the  words  'light  and  air' 
are  often  used  together  as  if  the  two  things  went  'pari  pa^ssu, 
I  think,  therefore,  I  am  bound  by  authority  to  hold  that, 
in  Calcutta,  as  under  the  English  law,  independently  of 
Act  IX  of  1871,  the  only  right  which  can  be  gained  in  respect 
of  air  is  that  there  shall  not  be  an  obstruction  which  is  a 
nuisance  or  injurious  to  health^ 

Wherever  in  India  the  Easements  Act  is  in  force  the 
right  to  air  and  the  remedies  for  its  infraction  are  enlarged 
beyond  the  limits  within  which  they  are  confined  by  the 
Bengal  decisions  above  cited  and  are  made  as  extensive 

1  3  B.  L.  R.,  0.  C.  -3.,  18.  nauth    Dty,      supra,  followed.      TAe 

•  9  Rep  ,  />8.  Delhi  and  London  Bank,  Ld.   v.  Him 

■  **In  other  words  to  render  the  iiZ7 i)j.«,  I.  L.  R.,  14  Cal.,  839(1887). 

house   untit    for   the  ordinai'y    pur-  [Ihe   Court    in    the    last-mentioned 

pones  of  habitation  or  business  "  per  case     (siting     Barrow   \.    Arrher,  2 

Sir  Bainea     Peacock   in  Baipram  v.  Hyde,  129)  said  where  there  is   suffi- 

KhfUranath    Karformak  ,    supra.  cient  adit  for  light  it  will  be  presiuned 

*  T.  T>..  2  En.,  2.38,  at  page  262.  there    will  bo  sufficient  adit  for  air, 

-  Modhoosoondun    Dttj    v.     Bisw  at  p.  840.] 
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as  the  right  and  remedies  in  respect  of  light.  For  a  suit 
for  damages  is  maintainable  for  disturbance  of  easements 
provided  that  the  disttirbance  has  actually  caused  sub- 
stantial damage  to  the  plaintiff.  And  where  the  easement 
disturbed  is  a  right  to  the  free  passage  of  air  to  the 
openings  in  a  house  damage  is  substantial,  if  it  interferes 
materially  with  the  physical  comfort  of  the  plaintiff 
though  it  is  not  injurious  to  his  health.'  Subject  to  the 
provisions  of  the  Specific  Relief  Act,  sections  52 — 57  both 
inclusive,  an  Injunction  may  be  granted  to  restrain  the 
disturbance  of  an  easement — (a)  if  the  easement  is  actually 
disturbed,  when  compensation  for  such  disturbance  might 
be  recovered  under  this  Act ;  (6)  if  the  disturbance  is  only 
threatened  or  intended,  when  the  act  threatened  or 
intended  must  necessarily,  if  performed,  disturb  the 
easement.^ 

It  is  immaterial  whether  light  and  air  are  admitted 
through  a  window  or  a  door.  In  case  of  obstruction,  the 
owner  of  the  dominant  tenement  is  in  either  case  entitled 
to  protection.  The  only  question  is  whether  there  is  an 
aperture  capable  of  admitting  light  and  air  and  such  aper- 
ture will  confer  the  same  legal  right,  whether  it  be  used 
exclusively  for  the  passage  of  light  and  air  and  be  termed 
a  window  or  is  intended  to  be  used  as  ^^  means  of  communi- 
cation and  called  a  door.  This  is  more  particularly  the 
case  in  this  country,  where,  perhaps,  except  during  the 
monsoon,  a  door  and  a  window  are  almost  the  same,  so 
far  as  the  admission  of  light  and  air  is  concerned.^ 

In  conformity  with  the  EngHsh  rule  upon  the  point,  a 
right  to  unobstructed  access  of  the  south  breeze,  or  any 
other  wind,  as  such,  has  been  held  not  to  be  acquirable,  by 

1  Act  V  ot  1882,  s.  33,  and  explan-  »  Ratanji    Hormasji     BoUkwaUa   v. 

ation  IIT  to  this  section  :    M'tchcll'a  Etlalji  Hormasfi  Bollkwatta,  8   Bom. 

Iaw  of  Easements,  215.  H.  C.  R.,  0.  C.  J.,  ISU  190  (1871). 

•  i/»..  s.  35. 
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prescription,  though  it  might  be  acquired  by  express 
grant,  by  the  law  of  India  as  it  stood  before  Act  IX  of 
1871,'  or  under  that  Act,  or  Act  XV  of  1877.*  In  the 
case  of  Barroxo  v.  Archer  already  cited  the  Court  observed 
as  follows  : — '*A  plaintiff  cannot  vest  his  title  to  the  en- 
joyment of  light  and  air  (not  on  the  principle  that  if  the 
light  be  sufficient,  the  access  of  air  will  be  presumed  to  be 
sufficient)  on  the  assumption  of  a  principle  that  having 
regard  to  the  climate  a  party  gets  a  right  to  the  south 
wind  and  that  the  right  to  Ught  must  go  to  the  extent  that 
independently  of  the  light  being  sufficient,  he  is  entitled 
to  a  current  of  air  the  same  as  a  current  of  water  and  that 
to  the  extent  of  such  a  current  he  is  entitled  to  be  free 
from  all  obstruction.  Such  a  claim  is  in  fact  an  assertion 
that  a  plaintiff  gains  by  prescription  a  right  to  have  the 
current  of  air  impinge  direct  upon  his  premises  in  the 
direction  the  wind  blows,  and  that  it  is  not  sufficient  that 
he  gets  air  ample  and  sufficient  for  all  sanitary  purposes, 
but  that  he  gets  it  in  the  direction  from  which  it  blows, 
undirected  by  any  obstruction  and  is  in  fact  co-extensive 
with  a  claim  to  a  prospect  the  right  to  which  has  been 
held  not  to  exist.*  Were  such  a  principle  to  be 
upheld,  the  consequences  would  be  that  to  prevent 
an  acquisition  of  right,  the  owners  of  adjoining  pro- 
perty on  all  sides  would  be  compelled  to  build  up 
against  a  party,  in  order  to  prevent  his  getting  a  right  to 
the  absence  of  everything,  that  could  obstruct  the  direct 
impinging  of  the  wind.  "*  Where  it  was  urged  that  the 
Court  should  decide  the  question  as  to  the  existence  of 

1  Banram   v.     Kheitranath  KarffM-  s  See    Atty.-Ofnl.     v.    Doughty,    2 

mah,  3  P.  T-  P.,  0.  C.  J..  46    (1869)  ;  Ves..  «.  45?. 
Bnrrow  v.  Archer,  Cor.  9.  11  (1864).  «  Barrow    v.     Archer,   Cor.   9,   11 

*  Delhi  and  Lcmdon    Bank,  Ld,  v.  (1864)    rfollnvnng    Webb    v.   Bird,   I 

H<m  Lill   DiAt,  I.    I.   R.,     14  Ca'..  C.  B.  N.  S..  2681. 
8;i0.  854  (1887). 
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such  a  right,  not  on  the  English  cases  but  according  to  the 
circumstances  of  this  country,  and  the  particular  winds 
prevailing,  and  that  a  direct  breeze  from  the  south  was 
almost  a  necessity,  it  was  held  that  it  was  equally  necessary 
for  the  Court  to  see  that  in  studying  luxury  and  comfort 
it  did  not  make  the  subservient  tenement  subservient  to 
more  than  the  law  requires,  especiaUy  as  the  easement 
gained  is  a  curtailment  of  the  legal  rights  of  the  owner  of 
that  tenement.' 

In  coming  to  a  decision  whether  a  building  will  or  will 
not  diminish  the  air  entering  the  dominant  tenement,  the 
Court  may  consider  the  circumstance  of  the  building  being 
on  the  south  side,  from  which  the  air  comes  during  the 
hottest  season  of  the  year.^ 

The  right  to  an  Injunction  is  of  course  measurable  and  (ii)  injanctions 
limited  by  the  extent  of  the  right  sought  to  be  protected.  SfStroction  of 
Prom  the  aforegoing  paragraph  it  will  have  appeared  that  ^* 
while  under  the  Easements  Act  an  Injunction  may  be  ob- 
tained to  restrain  the  obstruction  of  air  if  such  obstruction 
interferes  materially  with  the  physical  comfort  of  the 
plaintiff,  though  it  is  not  injurious  to  his  health,  in  other 
cases  the  Court  interferes  upon  the  ground  of  health,  and 
in  order  to  justify  an  Injunction  the  obstruction  must 
amount  to   a    nuisance.     In    either  case    the    principles 
regulating  the  exercise  of  protective  jurisdiction  are  those 
which    exist    for  the  prevention  of   all    torts    and    are 
contained  in  the  Specific  Relief  Act. 

There  may  be  circumstances  in  a  case  such  as  to  justify 
the  Court  in  holding  that  a  covenant  not  to  interrupt  the 
free  passage  of  air  to  the  house  of  a  neighbour  may  be 
implied.' 


1  Ih.  BoiP.  H.  C.  R.,  181,  190  (187D. 

■  Ratanji      Harma^i      BoUlewaUa  s  Holl  v.     LiehfUld   Brewery   Co., 

r.     Edalji    Harma'iii    Bottl'iwaWt,    8       49  L.  J.,  Ch.,  655  ;  Korr,  Inj.,  }>11. 
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(Hi)  Light.  "Every  man  on  his  own  land  has  a  right  to  all  the  light 

and  air  which  will  come  to  him  and  he  may  erect,  even 
on  the  extremity  of  his  land,  buildings  with  as  many  win- 
dows as  he  pleases.  In  order  to  make  it  lawful  for  him 
to  appropriate  to  himself  the  use  of  the  light,  he  does  not 
require  any  consent  from  the  owner  of  the  adjoining  land. 
He,  therefore,  begins  to  acquire  the  right  to  the  enjoyment 
of  light  by  mere  occupancy.  After  he  has  erected  his 
building  the  owner  of  the  adjoining  land  may  afterwards 
within  twenty  years  build  upon  his  own  land,  and  so 
obstruct  the  light  which  would  otherwise  pass  to  the  build- 
ing of  his  neighbour.  But  if  the  light  be  suffered  to  pass 
without  interruption  during  that  period  to  the  building 
so  erected,  the  law  implies,  from  the  non-obstruction  of  the 
light  for  that  length  of  time,  that  the  owner  of  the  adjoin- 
ing land  has  consented  that  the  person  who  has  erected 
the  building  upon  his  land  shall  continue  to  enjoy  the 
light  without  obstruction  so  long  as  he  shall  continue  the 
specific  mode  of  enjoyment  which  he  had  been  used  to 
have  during  that  period."* 

To  acquire  by  prescription  a  right  to  the  uninterrupted 
access  of  light  and  air  through  the  windows  of  a  dwelling- 
^  house,  it  is  sufficient  that  the  building,  in  respect  of  which 
the  right  is  claimed  has  assumed  the  appearance  and  out- 
ward aspect  of  a  dwelling-house  for  more  than  twenty 
years  before  the  time  of  the  commencement  of  the  suit, 
though  not  completed  or  used  as  a  dwelling-house  for  the 
full  period  of  twenty  years  before  that  time.  When  a 
building  is  so  far  completed  as  to  show  an  intention  to 
use  it  as  a  dwelling-house  with  certain  windows  or  open- 
ings for  light  and  air,  from  that  time  it  becomes  the  duty 
of  those  who  are  concerned  in  preventing  a  prescriptive 

1  Pranjifxin^as       Harjimnda$     v.       R.,  0.  C.  J.,  161,  note  (1863\ 
Mayaram    Satn'zldas,    )    Bofti.  H.  C. 
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right  to  the  access  of  light  and  air  from  arising  in  respect 
of  such  windows  to  take  steps  to  challenge  and  hinder  the 
acquisition  of  such  right.  ^ 

The  owner  of  a  house,  the  light  coming  to  which  is 
obstructed  by  an  erection  made  upon  adjoining  land  by  a 
person  who,  qtid  such  adjoining  land  is  a  trespasser,  may 
possibly  have  an  action  against  the  person  causing 
obstruction,  even  though  he  has  not  obtained  by  pre- 
scription an  easement  of  light.  But  where  the  person 
causing  such  obstruction  is  the  rightful  owner  of  the 
adjoining  land  or  acting  with  the  permission  of  the  owner, 
no  such  action  as  aforesaid  will  lie  against  him,  unless  the 
plaintiff  has  acquired  an  easement.^ 

A  person  has  an  absolute  and  indefeasible  right  under 
section  26  of  the  Limitation  Act  to  have  substantially  the 
same  amount  of  light  enter  his  room  through  the  parti- 
cular apertures  through  which  it  had  always  passed,  or 
to  be  indemnified  for  the  diminution  of  the  light  caused/* 

The  full  prescriptive  right  to  light  is  thus  the  right  to 
so  much  light  as  has  flowed  through  the  particular  aper- 
ture or  apertures  during  the  prescribed  period.  But  the 
right  in  respect  of  the  remedy  for  its  infringement  is  sub- 
ject to  limitation  and,  therefore,  the  remedy  for  distur- 
bance of  a  prescriptive  right  to  light  depends  upon  the 
obstruction  of  such  light  as  is  sufficient  for  the  comfort- 
able use  and  enjoyment  of  the  dominant  tenement  if  a 
dwelling-house,  or  for  its  beneficial  use  and  occupation  if 
a  place  of  business. 

1  Pranfivandas      Harjivandas       v.  ■  Dhuman    Khan    v.     Muhammad 

Mayamm     SamaJdaa,     1    Bom.     H.  Khan^  I.  L.  R.,  19  All.,  163  (1896). 

C.  R.,  O.C.  J.,  148  (1863);  see  B*ttftan  ^  Kadarbhai  v.    Bahimbhai,     T.    L. 

Mohun  Banerjee  v.  ElUoU.  6  6.  L.  R.,  R.,     13     Bom.,   676    (1889).     Tf   the 

85  (1870)  as  to   the  use  of  shutters  property    has     been    diminished    in 

on  windows,  see  Ohatiasham  Nilkant  valae,  the  plaintiff  is  entitled  to  re- 

Nadkami   ▼.    Mnrnha    Ram  Chandra  coyer   damages,    LackerHeen  v.  Tar- 

Pat,  I.  L.  R.,  IS  Bom.,  480  (1894).  ucknath  Poramanick,  Cor.,  9?  (1864). 
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It  is  not  every  speculative  exclusion  of  light  or  even  sen- 
sible diminution  of  light  that  gives  a  right  of  action,  but 
such  a  diminution  of  light  as  really  makes  the  premises 
to  a  sensible  degree  less  fit  for  occupation  oc  business.^ 

'*  Sir  Barnes  Peacock  lays  down  substantially  the  same 
rule  as  to  interference  with  light  as  was  laid  down  by  Lord 
Cranworth  in  Clarke  v.  Clarke^  and  was  adopted  by  the 
Lords  Justices  in  Robson  v.  WhiUingham.^  In  Bagram 
V.  Khettranath  Karformah,^  it  is  said  :  'It  would  be 
unreasonable  to  presume  that  the  owner  of  the  servient 
tenement  intended  to  grant  a  right  to  tUe  use  of  more 
light  than  was  necessary  for  the  comfortable  and  con- 
venient habitation  of  the  dwelling-house  or  that  he 
intended  to  increase  the  value  of  his  neighbour's  house  by 
reducing  the  value  of  his  own  land.  Principles  of  general 
convenience,  upon  which  the  presumptions  of  right  to 
light  by  prescription  or  grant  depend,  require  that  lights 
in  a  dwelling-house,  which  have  been  uninterruptedly 
used  for  a  long  time,  should  not  be  darkened  so 
as  to  render  the  house  unfit  for  comfortable  habita- 
tion, but  they  do  not  require  such  a  presumption  as 
would  impede  the  erection  of  buildings  on  the  servient 
tenement  which  would  not  deprive  the  dominant  house 
of  any  degree  of  what  was  reasonably  necessary  for 
comfortable  habitation.  ' 

The  case  of  Bagram  v.  Khettranath  Karformah''  lays 
down  the  law  independently  of  the  Indian  Statute  in 
accordance  with  the  English  Chancery  decisions  inde- 
pendently of  the  English  Statute  ;  and  this  I  must  accept 

1  Barrow  v.     Archer,    Coryton,   11  hftbitiition  of  the  honse." 
<]864)  ;    and  8ee  Bagram  v.  KheUra-  *  L.  R.,  I  Cb.,  App-.  16. 

naih  Karformah,    3  B,    L.  R.,  O.  C.  ■  L.  R.,  1  Ch.,  442. 

J.,  64.     '*  There  is  no  injury  if  the  *  3  R.   L.   R.,   O.  C,  18  at    p.   60 

plaintiff  has    still  as  much    light  as  (1869). 
is     neoessaiy    for     the    oomfortable  •  Ibid, 
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as  the  law  of  Calcutta  also,  namely,  that  by  enjoyment 
only  the  right  to  so  much  air  can  be  gained  as  is  necessary 
to  avoid  a  nuisance,  and  only  the  right  to  so  much  light  as 
is  necessary  for  comfortable  habitation,  "^ 

A  plaintiff  is  entitled  to  stand  on  his  right  and  not  to 
depend  upon  the  degree  of  consideration  which  the  defend- 
ant may  show  him  from  time  to  time.  So  it  is  no  answer 
to  say  that  there  will  be  reflected  light  from  the  wall 
of  the  new  and  obstructing  building  when  it  is  whitewash- 
ed. A  plaintiff  is  not  bound  to  put  up  with  reflected  light 
even  if  it  would  not  be  incomparably  less  than  the  direct 
sky-light ;  moreover,  there  is  no  means  of  ensuring  the 
wall  being  kept  whitewashed,  or  in  a  state  to  reflect  light/ 
When  a  room  was  made  so  dark  that  the  plaintiff  opened  a 
fiky-light  which  helped  to  illuminate  all  the  rooms  at  date 
of  suit,  the  Court  observed  that  a  person  was  not  bound 
to  open  a  sky-light  in  his  roof  because  his  neighbour  blocks 
the  light  and  air  out.^ 

The  right  to  unobstructed  light  is  not  diminished  by  the 
circumstance  that  the  possessor  of  that  right  has  either  by 
purchase  from,  or  by  the  free  gift  of,  any  other  person,  or 

1  Modhoosoodun  Dey  t.  Bism-  tion  ie  slight  and  injury  trifling,  but 
nathDey^  15  B.  L.  R.,  370,  371  (1875) ;  those  are  very  rare  and  depend  upon 
and  Bee  Benode  Coomaree  Dasaet  v.  exceptional  circumstances,  Goddard 
Soudaminey  Douee,  I.  I.  H.,  16  on  Easements,  476. 
Cat.,  256,  25*7  (1889)  [ti  person  is  en-  *  Rmtanji  Hormasji  BoUhtonlla 
titled  to  so  muob  use  and  access  of  v.  Bdalji  Hormasji  BoUlewalki,  h 
light  as  is  reasonably  necessary  for  Bom.  H.  C.  R.,  181,  191,  192  (1871) 
the  comfortable  habit-ation  of  his  citing  Straight  v.  Burn,  L.  R.,  5  Ch. 
premises,  and  to  so  much  of  the  use  App.,  163 ;  and  Dent  v.  Auction 
and  access  cf  air  as  may  be  neces-  Mart  Co.,  L.  R.,  2  £q.,  238;  Oh^i- 
«ary  to  prevent  his  premises  being  ren>  nasham  NHhant  yadkami  v.  M or- 
dered unfit  for  habitation  or  busi-  oba  Bamchandra  Pai,  I.  L.  R.,  Ih 
ness].  See  aUo  The  Ddki  and  Lon-  Bom.,  474,  479  (1894);  [butseealno 
don  Bank  v.  Hetn  Latt  Dutt,  1.  L.  »&.,  p.  485  in  appeal].  Dhunjibhoy 
R.,  14  Cal.,  839  (1887) ;  Jamnadaa  v.  Cotoasji  Umrigaf  v.  LiAoa,  I.  L.  H., 
Atmaram,  I.  L.  H.,  2  Bom.,  133  13  Bom.,  252,  256(1888). 
(1877).  There  are  cases  in  which  the  *  Lackersteen  v.  Paramaniek,  Cor., 
Court  will  interfere  when  the  obstruc-  92  (1864). 
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by  the  operation  of  any  Act  of  the  Legislature  obtained 
other  light  in  addition  to  that  which  he  had  a  prescriptive 
right  to.*  The  owner  of  ancient  lights  may  improve  his 
light  but  must  not  increase  it.* 

Where  there  was  a  roof  to  the  plaintiff's  verandah,  not 
of  a  permanent  character,  built  by  the  orders  of  the  plain- 
tiff himself,  the  effect  of  which  was  to  intercept  the  direct 
sky-light,  and  it  was  contended  by  the  defendant  that,  as 
the  plaintiff  had  diminished  his  light  and  air  by  his  own 
act,  the  question  of  material  diminution  of  comfort  must 
be  determined  with  regard  to  that  diminished  light ;  it  was 
held  that  as  the  evidence  showed  that  the  plaintiff  had  put 
a  covering  to  the  wooden  rafters  which  could  be  placed 
or  removed  according  to  circumstances,  he  had  done  no- 
thing which  could  be  deemed  equivalent  to  a  surrender  of 
his  light,  or  disentitle  him  to  the  same  amount  of  light  and 
air  as  he  enjoyed  when  he  first  took  possession  of  the  pro- 
perty. A  person  may  wish  to  accommodate  the  light  and 
air  to  the  season  of  the  year,  but.  that  is  no  reason  why 
he  should  be  deprived  of  it  at  all  times.*  So  the  fact  that 
a  window  is  not  often  opened,  and  that  in  the  monsoon 
windows  are  closed  at  the  foot  by  dammar  a,nA  tiles  to 
keep  out  the  wet,  is  not  an  objection,  as  a  plaintiff  may 
regulate  his  use  of  his  windows  any  way  he  likes.* 

Under  the  Easements  Act  also  a  suit  for  disturbance  of 
easement  will  lie,  provided  that  the  disturbance  has  ac- 
tually caused  substantial  damage  to  the  plaintiff  :  that  is. 


1  Ohanasham     Nilkant      Nadkami  on  site  of    an    ancient  building,  see 

V.  Moroba  Ramchandra  Pai,  I.  L.  R.,  Pendarrfs  v.  Muwro,  L.    R.,  1802,  1 

18  Bom.,  474.   478,    following  /)y«r«'  Ch.,  611. 

Co,  V.  King,  L.  R.,  9  Ec;.,  438,  442.  •  Batanji    Hormneji  BotOewatta  ▼. 

•  TapUng  v.  Jones,  U  H.  L.,  290 ;  Edalji   Hormasji  BoUUwaUa,  8  Boa-. 

see  Lackersteen   v.    Paramanick,  Cor.  H.  C.  R..  181,  190,  191  (1871). 

92     (1864) ;      Provabutty     Dahee    v.  *  Dhunjibhoy    Cowaeji  Unurigar  r. 

Mohendro  Lall  Boat,  I.  L.  R.,  7  Cal.,.  Liftoa,  I.  L.  R.,  13  Bon>.,  252.  2fi« 
453  (1881) ;  as  to  new  building,  erected 
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where  evidence  of  the  easement  is  affected,  or  the  value  of 
the  dominant  heritage  is  materiaUy  diminished,  or  the 
damage  interferes  materially  with  the  phyiscal  comfort  of 
the  plaintiff  or  prevents  him  from  carrying  on  his  accus* 
omed  business  in  the  dominant  heritage  as  beneficially  as 
he  had  done  previous  to  instituting  the  suit.* 

Eekewich,  J.,  in  a  recent  case*  has  summarised  the  law 
relating  to  the    remedies  available  upon  obstruction  of 
light  as  follows  :   *'  There  are  two  classes  of  cases.     If  you 
interfere  with  the  access  of  light  to  a  man's  window  to 
the  extent  of  2  per  cent.,  or  3  per  cent.,  or  even  perhaps  10 
per  cent.,  or  more,  where  it  enters  in  large  quantities  the 
Court  declines  to  interfere.    Sir  George  Jessel  used  to 
say  that  was  a  case  in  which  no  action  could  be  maintained 
either  in  law  or  in  equity.    No  jury  would  give  damages, 
and  the  Court  of  Chancery  would  not  grant  an  Injunction. 
Then  there  is  a  second  class  of  cases,  where  there  is  an  in- 
terference of  light  of  a  serious  character,  but  yet  not  really 
a  practical  interference  with  the  comfortable  enjoyment 
of    the   plaintiff's  premises.    For  that    probably  small 
damages  would   be   sufficient.     Then    there   is    a   third    . 
class  of  cases,  where  the  interference  is  of  a  grosser  kind ; 
there,  of  course,  an  Injunction  would  follow  with  costs.  ' ' 
If  a  landlord  conveys  one  of  two  closes  to  another  he 
cannot  afterwards  do  anything  to  derogate  from  his  grant.' 
But  the  maxim  that  a  grantor  shall  not  derogate  does  not 
entitle  a  grantee  of  a  house  to  claim  an  easement  of  light 
to  an  extent  inconsistent  with  the  intention  to  be  implied 
from  the  circumstances  existing  at  the  time  of  the  grant 
and  known  to  the  grantee.* 

»  Act  V  of  1882,  •.  33.  <fe  Co.,  L.  R.,  1894.  2  Ch..  442. 

•  Latftfus  V.     Ariittie   Photographic  ♦  Rirminghom     Dudlen    A    LiMrict 
Company,  1897,  L.  R.,  2  Cb.,  218.  Banking  Co.  v.  Boss,  38  Ch.  P.,  29iS. 

*  Aldin  V,  Laiimer  Clark    Mwrhead 

W,  I  '60 
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(iv)  injonc-        According  to  section  35  of  the  Indian  Easements  Act 
(which  substantially  expresses  the  role  applicable  in  terri- 


0^  i^h* 

tories  to  which  the  Act  does  not  extend)  subject  to  the  pro- 
visions of  the  Specific  Relief  Act  relating  to  Injunctions, 
an  Injunction  may  be  granted  to  restrain  the  disturbance 
of  an  easement  (a)  if  the  easement  is  actually  disturbed, 
when  compensation  for  such  disturbance  might  be  recover- 
ed ;  (6)  if  the  disturbance  is  only  threatened  or  intended 
when  the  act  threatened  or  intended,  must  necessarily,  if 
performed,  disturb  the  easement. 

Where  there  has  been  an  obstruction  of  an  easement 
to  light  and  air,  the  question,  whether  the  relief  should  be 
by  way  of  Injunction  or  damages,  is  one  of  no  little  diffi- 
culty.^ In  an  early  case  in  the  Calcutta  High  Court,' 
the  rule  was  stated  to  be  that,  if  it  be  satisfactorily  shown 
that  the  building  when  erected  will  materially  lessen  the 
enjoyment  of  light  and  air  to  which  the  plaintiff  lays 
claim  by  right,  then  the  Court  will  interfere  by  Injunc- 
tion. 

The  decisions  of  the  English  Courts  (bearing  upon  the 
principles  regulating  the  grant  of  an  Injunction)  down  to 
the  years  1871,  1888,  and  1894,  respectively,  have  been 
reviewed  in  the  Bombay  High  Court  by  Sargent,  C.  J.,  in 
three  judgments  from  which  the  following  excerpts  are 
taken.  In  the  first  of  those  cases,  decided  prior  to  the 
passing  of  the  Specific  Relief  Act,'  he  said  : — 
i  ^  y/BMhwQBnw,  "  Now  the  Court  of  Chancery  in  England  has,  in  the 
course  of  the  last  seven  and  eight  years,  had  frequently 
to  consider  the  question  of  obstruction  to  light  and  air, 
and  the  principles  upon  which  the  Court  will  interfere  by 


*  Kadarbhai    v.     Rahimbhai,   I.  L.  ■  RakLnji  H,    BottJewaUa   v.  Edalji 
R.,  13  Bom.,  676  (1889).                            H.    BcUUwaUa,  8    Bom.    H.  C.    K., 

•  Barrow  v.    Ar'ther,    Coryton,  10,       ISl.  186—189  (1871). 
U   (1864). 
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Injunction  either  to  prevent,  or  prohibits  the  continuance 
of,  the  alleged  obstruction.  The  perusal  of  those  case^i 
beyond  questioii^  leads  to  one  conclusion — a  conclusion 
referred  to  by  the^pres^ent  Lord  Chancellor  when  sitting  as 
Vice -Chancellor  Page  1^ood  in  the  case  of  Dent  v.  Auction 
Mart  Co.,^  namely,  that  there  are  many  obvious  cases  of 
new  buildings  darkening  those  opposite  to  them,  but  not  in 
such  a  degree  that  an  Injunction  could  be  maintained  or 
an  action  upon  the  case,  which,  however,  might  be  main- 
tained in  many  cases  which  rould  not  support  an  Injunc- 
tion. When,  however,  we  pass  to  the  application  of  that 
proposition  to  the  varying  circumstances  of  alleged  ob- 
structions, we  find  that  the  learned  judges,  be  they  Vic«- 
Chancellors  or  Chancellors,  have  differed  materially  both 
in  their  mode  of  stating  the  principles  upon  which  that 
doctrine  is  to  be  applied  and  still  more,  perhaps,  in  the 
application  of  the  doctrine  to  the  actual  circumstances 
before  them  Now  the  earliest  of  the  recent  cases  in  which 
the  matter  has  been  fuUy  considered  is  that  of  Jackson  v. 
The  Duke  of  Newcastle,^  before  Lord  Westbury.  His 
Lordship,  after  referring  to  the  judgment  of  Lord  Eldon 
in  The  AUomey-Oeneral  v.  Nichol,^  says  :  *  The  foundation 
of  the  jurisdiction  appears  to  be,  that  injury  to  property 
which  renders  it  in  a  material  degree  unsuitable  for  the 
purposes  to  which  it  is  now  applied,  or  lessens  considerably 
the  enjojnnent  which  the  owner  now  has  of  it.  The  Court 
considers  that  injury  of  this  nature  does  not  admit  of  being 
measured  and  redressed  by  damages.'   In  Johnson  v.  Wyait} 


'  D&iU  V.  AwAiom  Mart  Co,,   L.  R..  Jamnadaa    Shanharlal     v.    Atmaram 

2  Eq.,  238  (1868).  Harjivan,  I.  L.  R..    2   Bom.,  136.  137 

•  Jackson    v.    The  Duke  of    Nev-  (1877). 

catOt,  33    I^    J.,    Ch.,  698.     It  has  »  The  AtiomeyOeneral    v.    Nich^l, 

been  stated     that    the    principle  of  16  Ves.,  342. 

law  in    this    case    appears  to  have  *  Johnson  r.  Wyatt,    23  L.  J..  Ch.. 

been  widened    by    recent    decisions;  394. 
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before  the  Lords  Justices,  the  Lord  Justice  Turner 
sajTS  :  I  think  that  at  all  events  a  plaintiff  coming  to  this 
Court  for  its  interference  in  a  case  of  this  nature  is  bound 
to  show  that  the  obstruction  is  such  as  will  render  the  house 
occupied  by  him,  if  not  of  less  value,  less  fit,  or  at  least 
substantially  less  comfortable,  for  the  purposes  of  occupa- 
tion.' Jn  Dent  v.  Aadian  Mart  Co,,*  the  present  Lord 
ChanceUor,  then  Vice-Chancellor,  Wood,  having,  as  he 
says,  considered  the  question  in  every  possible  way,  arriv- 
ed at  the  conclusion  that,  when  substantial  damages  would 
be  given  at  law,  as  distinguished  from  some  small  sum — ^£5. 
£10,  or  £15— the  Court  would  interpose  by  Injimction, 
However,  he  admits  that  he  feels  some  difficulty  with 
reference  to  recent  authorities,  and  that  the  decision  of 
the  Lords  Justices  in  Robson  v.  WhiUingham^  is  scarcely 
reconcilable  with  such  a  principle.  In  Martin  v.  Headon,^ 
Vice*Chancellor  Eindersley  says,  that  whenever  it  is 
shown  that  the  comfort  or  enjoyment  of  a  man  or  of  his 
family  in  the  occupation  of  his  house  is  seriously  interfered 
with,  there  is  sufficient  ground  for  the  interference  of  the 
Court :  and  lastly,  in  Staighl  v.  Bum,^  Lord  Justice  Giflard 
says :  *  I  take  the  course  of  this  Court  to  be,  that  when 
there  is  a  material  injury  to  that  which  is  a  clear  legal  right, 
and  it  appears  that  damages,  from  the  nature  of  the  case, 
would  not  be  a  complete  compensation,  this  Court  will 
interfere  by  Injunction.' 

The  statements  of  the  learned  judges  in  the  two  last 
cases,  taken  together,  seem  to  me  to  be  as  lucid  and  com- 
plete an  exposition  of  the  principle  on  which  the  Court 
interferes  in  cases  of  this  nature  as  the  subject  admits  of. 

I  DaU  V.     Auction    Mart  Co.,   L.  41^5(1865). 

R.,  2  Eq.,  238  (1866).  «  Staigki  v.    Bitm^     U  B^  S  Qu 

«  T^  k,  I  Ch.  App.»  442  (1866).  App.,  163  (1869). 
3  MarUn  v.  Headon,  L.   R.,   2  Eq., 
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It  is  to  be  remarked  that  in  both  those  cases  the  learned 
Judges  said  they  would  have  granted  a  mandatory  In- 
junction, had  it  been  asked  for  in  the  first  case  and  had 
the  question  been  before  the  Court  at  the  hearing  in  the 
latter. 

In  Dent  v.  Auction  Mart  Co.^-  an  Injunction,  both  pre- 
ventive and  mandatory,  was  granted ;  and  in  Johnson  v. 
Wyatfi  the  question  before  the  Court  involved  the  right 
to  an  Injunction  of  either  description.  It  is  clear,  I  think, 
therefore,  that  the  learned  Judges  had  the  remedy  by 
mandatory  Injunction  in  contemplation,  when  they  laid 
down  the  principle  upon  which  the  Court  interferes.  This 
is  clearly  so  with  respect  to  Lord  Westbury  from  his 
Lordship's  remarks  in  Isenberg  v.  East  India  House  Estate 
Company}  He  says  :  '  The  remedy  given  by  the  Common 
Law  for  a  grievance  of  this  description  is  an  action  for 
damages — that  action  is  liable  to  be  resorted  to  so  long  as 
the  cause  of  damage  continues.  Upon  that  ground,  and 
by  reason  also  of  the  damage  in  many  cases  not  admit- 
ting of  being  estimated  in  money,  this  Court  has  assumed 
jurisdiction.  Now  this  jurisdiction,  so  far  as  it  partakes 
of  the  nature  of  a  preventive  remedy — that  is,  prohibition 
of  further  damage,  or  an  intended  damage— is  a  jurisdic- 
tion that  may  be  exercised  without  difficulty  and  rests  upon 
the  clearest  principles.  But  there  has  been  superadded 
to  that  the  power  of  the  Court  to  grant  what  has  been  de- 
nominated a  mandatory  Injunction,  that  is,  an  order 
compelling  a  defendant  to  restore  things  to  the  condition 
in  which  they  were  at  the  time  when  the  plaintiff's  com- 
plaint was  made.  The  exercise  of  that  power  is  one  that 
must  be  attended  with  the  greatest  possible  caution.     I 


»  L.   II..  2  Eq.,  238  (1866).  •  33  U  a.,  Ch..    392    (1863).    Sm 

*  33  U  J.,  Ch.,  394  (1803).  also  as  to  mandatory  Injuoctions.  vost. 
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think,  without  intending  to  lay  down  any  rule,  that  it  is 
confined  to  cases  where  the  injury  done  to  the  plaintiff 
cannot  bo  estimated  and  sufficiently  compensated  by  a 
pecuniary  sum  that  is,  according  to  his  Lordship's 
remarks  in  Jackson  v.  Duke  of  Newcastle,^  when  the 
interference  with  the  light  and  air  renders  it,  in  a 
material  degree,  unsuitable  for  the  purposes  to  which  it 
is    applied.' 

In  DureU  v.  Pritchard,^  Lord  Justice  Turner  says  :  *  The 
authorities  upon  this  subject  lead,  T  think,  to  these  con- 
clusions, that  every  case  of  this  nature  must  depend  upon 
its  own  drcutnstanceSy  and  that  this  Court  will  not  inter- 
fere by  way  of  mandatory  Injunction,  except  in  cases  in 
which  extreme,  or,  at  all  events,  very  serious,  damages 
will  ensue  from  its  interference  being  withheld.'  The 
language  used  by  Lord  Westbury  and  Lord  Justice  Turner 
is  undoubtedly  somewhat  stronger  than  that  employed 
by  the  learned  Judges  in  the  more  recent  decisions  in 
1866,  of  Dent  v.  Auction  Mart  Co.,^  Martin  v.  Headon," 
and  Staight  v.  Bum,^  and  shows,  doubtless,  that  the  ten- 
dency of  the  decisionji  is  towards  a  less  sparing  exercise 
of  the  jurisdiction  than  formerly  prevailed,  and  that, 
too,  on  the  ground  that  the  interference  with  Ught  and 
air  is  not  merely  a  nuisance,  but  an  interference  with 
that  which,  as  Vice-Chancellor  Kindersley  says  in  Martin 
V.  Headon,^  is,  as  a  matter  of  principle,  just  as  much 
part  of  the  property  of  a  man  as  his  land  or  his  house, 
and  just  as  much  entitled  to  protection  as  any  other 
property."' 


•  33  L.  J.,  Ch.,  698(1863).  •  L.  R.,  2  £q.,  425  (1866). 

•  L.  R.,  1  Ch.  App.,  244  (1865).  '  Ratanji  H.    BotUewalia  ▼.  EdaU 
«  L.  R.,  2  Eq.,  238  (1866).  ji  H.  Botthwalia,   8  Bom.    H.  C.  R., 

•  L.  R.,  2  Eq.,  425  (1866).  O.     C.     J..       186—189     (1871),     per 
»  I^  R..  6  Ch.  App.,  163  (1869).  Sargent,  C'.J. 
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The  same  learned  Judge  again'  in  1^88,    subsequent   tommnfWkof      /CCv* 
the  date  of  the  passing  of  the  Specific  Relief  Act,  review-  g^rj^LMftaT' 
ed  the  English  decisions  to  date,  saying  as  follows : — 

'^  The  power  of  the  Courts  of  India  to  grant  a  perpetual 
Injunction  is  determined  by  the  Specific  Relief  Act,  I  of 
1877,  section  54,  which  provides  that  the  Court  may 
grant  such  an  Injunction  '  when  the  defendant  invades, 
or  threatens  to  invade,  the  plaintiff's  right  to,  or  enjoy- 
ment of,  property ;'  and  '  where  the  invasion  is  such 
that  pectmiary  compensation  would  not  afford  adequate 
relief.'  It  is  to  be  remarked  that  this  limitation  of  the 
power  of  granting  an  Injunction  is  identical  to^Uh  the 
conditions  upon  which  the  Court  of  Equity  in  England  has 
always  asserted  the  jurisdiction  of  granting  preventive  re- 
lief in  cases  of  this  nature.  In  Attorney-General  v.  Nichol,^ 
Lord  Eldon  says,  *  that  the  foundation  of  the  jurisdiction 
appears  to  be  that  injury  to  property  which  renders  it  in 
a  material  degree  unsuitable  for  the  purposes  to  which 
it  is  now  applied,  or  lessens  considerably  the  enjoyment 
which  the  owner  now  has  of  it.  The  Court  considered 
that  injury  of  this  nature  does  not  admit  of  being  measur- 
ed and  redressed  by  damages.'  In  Staight  v.  Bum,^ 
Lord  Justice  Giffard  sajTS :  *  I  take  the  course  of  this  Court 
to  be,  that  when  there  is  a  material  injury  to  that  which 
is  a  clear  legal  right,  and  it  appears  that  damages,  from 
the  nature  of  the  case,  would  not  be  a  complete  com- 
pensation, the  Court  will  interfere  by  Injunction.'  By 
Lord  Cairns'  Act  (21  and  22  Vic,  c.  27),  the  Court  of 
Chancery   is    empowered,    if    it    thinks    fit,    to   award 

>  Dhunjibhoy     Cowatji       Umrigar  this  case   no    lii junction    was  given, 

V.    Lisboa,  I.  L.  R.,  13    Bom.,   2^2,  but  the  plaintiff   was    held  entitled 

269—262  (1888) ;    followed  in  Sulian  to  substantial  damages. 

Naunz  Jung  v.  Budomji  Nanabhai,  •  16  Yes,  Jun.  at  p.  342  (1809). 

I.  L.  R.,  20  Bom.,   704    (1896).     In  •  5Ch.  App..  163,at  p.  167  (1869). 
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damages  instead  of  granting  an  Injunction  in  cases  falling 
within  its  jurisdiction,  and  since  that  Act  has  had  to 
exercise  the  same  discretionary  power  when  the  question 
has  arisen  whether  damages  or  preventive  relief  should 
be  granted.  The  particular  effect  of  that  Act  does  not 
appear  to  have  received  much  consideration,  until  the 
entire  question  of  the  right  to  ancient  lights  and  the  ap- 
propriate relief  in  cases  of  obstruction  was  examined  by 
Sir  O.  Jessel  in  Aynsley  v.  Olover}  The  full  discussion 
it  then  received  makes  it  unnecessary  to  refer  to  earlier 
authorities.  The  Master  of  the  Rolls  in  that  case,  after 
discussing  the  earlier  decisions,  which  doubtless  reveal  a 
great  variety  of  opinions,  expresses  his  own  view  to  be 
*  that,  wherever  an  action  can  be  maintained  at  law  and 
really  substantial  damages,  or  perhaps,  I  should  say, 
considerable  damages,  can  be  recovered  at  law,  there  the 
Injunction  ought  to  follow  in  equity,  generally,  not  uni- 
versally.' He  then  referB  to  liOrd  Cairns'  Act,  and  points 
out  that  the  Act  gives  a  new  power  to  the  Court, 
purely  discretionary,  to  substitute  damages  in  cases  in 
which,  before  the  passing  of  the  Act,  this  Court  would 
have  granted  an  Injunction  expressing  an  opinion  that 
it  is  'a  reasonable  discretion  and  must  depend  upon  the 
special  circumstances  of  each  case  whether  it  ought  to 
be  exercised  '  ;  and  as  an  illustration  of  its  application, 
he  refers  with  approval  to  Curriers^  Company  v.  CorbetC 
as  showing  that  where  the  defendant's  building  has  been 
already  erected,  the  Court  will  take  into  consideration 
the   fact  of  the  injur}''  t^)  the  plaintiff  being  of  a   slight 


•  L.  R..  18  £q.,   4A6  at  pp.  663,  Justice  Pearaon  in    Holland   v.  War- 

664  and  666  (1874).      "  In  our  opin-  ley,  per  Edge,  C.J.»    and    Knox,  J., 

ion  the  role  of    law    in    such  cases  in  Yaro  v.  Sana-vUaK    I-    L.  R.,  19 

(light  and    air)    was    correctly   laid  All.,  269,  260  (1897). 
down  by  Sir  George  Jessel  in  Ayns-  •  2  Dr.  &  Sm.,  366  (1866). 

ley    ▼•  Olover^  and  by  the    late  Mr. 
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nature  (although  Bufficient  to  sustain  an   Tnjunction)  a« 
contrasted  with  the  serious  damage  to  the  defendant. 

The  subsequent  decisions  by  the  Master  of  the  Rolls, 
Smith  V.  Smith,^  and  Krehl  v.  Burrell,'  afford  further, 
illustrations  of  the  principle  on  which  the  discretion  vest- 
ed in  the  Court  of  Equity  of  awarding  damages  in  lieu  of 
an  Injunction  should  be  exercised.  In  Holland  v.  Wor- 
ley,*  Mr.  Justice  Pearson,  after  referring  to  the  above  de- 
cisions by  Sir  G.  Jessel,  laid  down  the  rule  which  he  said 
he  thought  would  be  in  accordance  with  the  view  of 
the  Master  of  the  Rolls,  that  in  those  cases  where  the 
injury  would  not  be  so  serious,  where  the  property  might 
still  remain  the  plaintiff's  and  be  as  substantially  use- 
ful to  him  as  it  was  before,  the  Court  may,  if  it  thinks 
fit,  exercise  the  discretion  given  it  by  the  Act,  and  in 
that  case,  after  pointing  out  that  the  property  would  not 
be  useless  for  the  purpose  for  which  it  was  employed,  he 
held  that,  '*  lookmg  at  the  nature  of  the  property,  and 
considering  its  situation  in  the  heart  of  a  great  city  like 
London,"  he  would  not  be  wrong  in  exercising  his  dis- 
cretion by  giving  the  plaintiff  damages.  This  case  has 
been  referred  to  in  terms  of  impUed  disapproval  by 
Bacon,  V.  C,  in  Greenwood  v.  Hom9ey,*  and  it  may  be 
that  Mr.  Justice  Pearson's  ruling,  which  undoubtedly 
modified  the  generally  received  practice  of  the  Court  of 
Equity,  may  not  be  followed  in  England. 


1  L.    R..  20  Eq.,   600.  at   p.   606  *  I*  R.,  33  Ch,  Di>.,  471.  at  p.  47« 

(1876).  (1886).    In  National  TeJephoneCom- 

•  L.  R.,  7  Ch.  Div.,  661,  at  p.  664  pa»y  ▼.  Baker,  L.  R.  (1893).  2  Ch. 
<1877).  196,     Kekewich,      J.,     referring    to 

•  L.  R.,  26  Ch.  Div.,  686,  at  p.  HoUandv.  Worletf,  said  **  that  case 
687  (1884) ;  this  case  waff  approved  has  not  commanded  the  approba- 
in  Yaro  ▼.  8aiut-nUah,  I.  L.  R.,  19  tion  of  the  profession.**  See  also 
All.,  269,  260  (1897),  v.  ante,  p.  442,  MarHn  v.  Price,  L.  R.  (1894).  1  Ch., 
JJote  1.  276,  280. 
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The  question^  however y  t^heiher  damages  are  a  efficient 
compensation,  does  not,  we  ihirA,  present  itself  to  the  Courts 
of  this  country  in  precisely  the  same  manner  and  form  as 
it  does  to  a  Court  of  Equity  in  England,  This  latter  Court, 
in  awarding  damages  under  Lord  Cairns'  Act,  exer- 
cises a  discretionary  power  in  departing  from  the  speci- 
fic relief,  which  it  had  hitherto  exclusively  afforded  ; 
and  could  scarcely  be  expected  to  take  so  broad  a  view 
of  the  subject  as  the  Courts  of  this  country,  whose  *  duty  * 
it  is  under  the  Specific  Relief  Act  not  to  grant  an  In- 
junction where  damages  offered  adequate  compensatiom 
The  result  has  been  that  this  Court  has  in  several 
cases  adopted  the  view  taken  by  Pearson,  J.,  as  being 
\ri>  one    which,    if   applied  with    caution,   is  suited  to   the 

circumstances  of  this  city,  which  from  its  nature  can 
in  most  parts  of  it  only  extend  itself  vertically  upwards ; 
and  we  think,  therefore,  that  it  ought  to"T)e  considered 
as  the  general  practice  of  this  Court,  although  doubtless 
one  to  be  administered  with  much  care  and  with  due 
regard  to  the  speniai  circumstances  of  each  case,^*^ 

Again,  in  a  still  later  case'  decided  in   1894,  the  same 

learned   Judge   again    reviewed    the    English    decisions 

and  their  bearing  upon  the  provisions  of    the    Specific 

Relief  Act  as   follows:— 

OhanaBham  *  *  ^^  ^^^  Stage,  it    wiU    be   Convenient,  I   think,   to 

NtSSiniy       Consider  the  authorities  bearing  on  this  class  of  questions. 

dbfSw^dT    The  English  cases  were  discussed  at  length  in  Dhunjibhoy 

1  Dhunjibhoy      Cowaafi       Umrigar  200  (1897),  v.  ante,  p.  442. 

▼.  Lisboa,  I.  L.  R..  13    Bom.,  259—  *  Ohanasham  Nilhant   Nadkami  t. 

262(1888),    per  Sargent;   CX'TKe  Moroba  Bamchandra    Pai,  I.   L.  R,, 

rule  in  Holland    v.  Worky   was  also  18   Bom.,  474,    483,   484,    487--489 

followed  in  ^adar6Aa«   v,  Bahimbhai,  (1894);  followed    in    SuUan    Nawa* 

I.  L.  R.,  13   Bom.,    674,  677  (1889),  Jvng  v.  RuHomji     Nanabhoy,  I.   L. 

and  the  case  was  approved    in  Yaro  R.,  20  Bom.,  704  (1896). 
V.  Sana-uOah,  I.   L.  R..   19  All.,  259, 
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Cowasji  V.  Lisboa^^  and  the  conclusion  arrived  at  i» 
that  the  view  taken  by  Pearson,  J.  (in  HoUand  v.  Wor- 
ley^  when  discussing  Lord  Cairns'  Act),  *  if  applied  with 
caution,  is  suited  to  the  circumstances  of  this  city,  which, 
from  its  nature,  can  in  most  parts  of  it  only  extend  itself 
vertically  upwards ;'  and,  we  think,  therefore,  that  it 
ought  to  be  considered  as  the  general  practice  of  this 
Couil,  although  doubtless  one  to  be  administered  with 
much  care  and  with  due  regard  to  the  special  circum- 
stances of  each  case.  Mr.  Justice  Pearson,  in  his  judg- 
ment in  the  above  case  (see  page  587),  after  referring 
to  Smith  V.  Smiih^  where  Jessel,  M.  R.,  discusses  the  ap- 
plication of  the  above  Act,  which  enabled  the  Court  of 
Chancery  to  give  damages  in  a  case  in  which  an  Injunction 
would  otherwise  have  been  given,  draws  the  conclusion 
that,  *  where  the  property  may  still  remain  the  plaintiff's 
(i.e.,  as  distinguished  from  the  case  where  the  only  fair 
compensation  would  virtually  be  to  make  the  plaintiff 
sell  his  property  to  the  defendant)  and  be  substantially 
useful  to  him  as  it  was  before,'  the  injury  is  one  which 
can  in  that  case  be  properly  compensated  by  money. 
This  view  of  Lord  Cairns'  Act  is  spoken  of  by  Kekewich, 
J.,  in  Dicker  v.  Papham  Radford  <k  Co.,^  as  not  laying 
down  any  new  rule,  and  as  amounting  to  no  more  than 
that  (as  had  already  been  said  in  several  cases)  where 
there  is  a  discretion  exerciseable,  the  Court  is  bound  to 
look  at  all  the  circumstances  of  the  case.  In  this 
coxmtry  the  jurisdiction  of  the  Civil  Court  in  granting 
relief  by  Injunction  is  given  by  the  Specific  Relief 
Act  (T  of  1877).  Section  54  of  the  Act  provides  that 
it    may    be   granted   in    certain    cases,     one   of  which 


>  I.  L.  R.,  13  Bom.,  262  (1888).     •  63  Law  Times  R^'ports  at  p.  381 

•  L.  R.,  26  Cb.  D.,  678  (1884).     (1890). 

•  L.  R..  20  Eq.,  600  (1876). 
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js  where  pecuniary  compensation  would  not  alTord 
adequate  relief.  No  doubt  the  jurisdiction  of  the  Court 
^f  Chancery  in  questions  of  relief  by  Injunction, 
etc.,  as  stated  by  Lord  Eldon  in  AUomey-Oeneral 
v.  NichoV  and  explained  by  Vice-Chancellor  Wood  in 
Dentv,  Auction  Mart  Co.,^  and  by  Sir  G.  Jessel  in  Aynsley 
.-v.  Glover^  is  treated  as  existing  where  substantial  damages 
would  be  given  by  a  Court  of  law.  But  this  Court  has 
the  jurisdiction,  both  of  a  Court  of  law  and  equity, 
and  in  the  exercise  of  the  discretion  will  regard  the  ma- 
teriality of  the  injury  in  the  sense  in  which  that  expres- 
sion was  used  by  Sir  G.  Jessel  in  Smith  v.  Smkh,*  and 
-which,  as  pointed  out  by  Fry,  J.,  in  National  Provincial 
Plate  Insurance.  Company  v.  Prudential  Insurance  Com- 
pany y^  means  something  more  than  is  sufficient  to  give  the 
Court  jurisdiction  to  grant  an  Injunction,  and  may  de- 
pend on  all  the  circumstances  of  the  case.^ 

When  the  Specific  Relief  Act  was  passed  in  1877,  the 
>law  in  England  on  the  subject  of  Injimctions — I  speak 
-more  particularly  in  reference  to  Injimctions  restraining 
the  obstruction  of  ancient  lights — was  this :  A    plaintiff 
who  had  sustained,  or  who  was  Ukely  to  sustain,  material 
linjury  entitling  him  to  substantial  damages  by  reason  of 
the  obstruction  or  proposed  obstruction  of  his  ancient 
Jights  by  the  defendant's  buildings,  was,  in  the  absence 
^f  special  circumstances,  entitled  to  an  Injunction,  ac- 
cording to  the  established  principles  of  Courts  of  Equity  : 
Martin  v.  Prit*^.'    Lord  Cairns'  Act  had,  however,  conferr- 
-^ed  upon  Courts  of  Equity  the  power  to  award  damages  to 


1  16  Ves.  at  p.  342  (1809).  •  Qhanaeham    Nilkant     Nadkurni 

•  L.  R.,  2  Eq.,  238  (1866).  v.   Moroba  Bamehandra    Pat,   I.    L. 

•  L.  R.,  18  Eq.,  544  (1874).  R.,  18  Bom.,  483,  484(1894). 

•  L.  R.,  20  Eq.,  fiOO  (1875).  '  L.  R.  (1894),  1  Ch..    276.     See 
-ft  U  R.,  6  Ch.  B.,  768  (1877).  as  to  this  caao,  ro»*. 
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the  party  injured,  either  in  addition  to,  or  in  substitu- 
tion for,  an  Injunction,  in  cases  in  which  those  Courts- 
had  jurisdiction  to  entertain  an  application  for  an  In- 
junction.   That  power  was  a  discretionary  one,  but  the 
law  as  to  the  circumstances  under  which  the  Courts  would 
exercise  that  discretion  was  in  an  unsettled  state,  and 
no  clear  rules  for  the   guidance  of  the  Court  had  been 
established  by  the  decisions  :  Holland  v.    Worley,^    Even 
now     it    is    an    open    question     whether    damages    in 
lieu  of  an  Injunction  can  be  awarded  by  way  of  com- 
pensation for  an  injury  not  yet  committed,   but  only 
threatened  and  intended :  Martin  v.  Priced    Section  33 
of  the  Easements  Act,  1882,  lays  down  for  us  the  law  as 
to  the  case  in  which  damages  or  compensation  can  be 
awarded,  and  sets  that  question  at  rest.    The  Specific- 
Relief  Act  (I  of  1877),  section  54,  enacts  that  when  the 
defendant  invades  or  threatens  to  invade  the  plaintiff's 
right    to    or    enjoyment   of  property,   the    Court  may 
grant  a  perpetual  Injunction  in  the  following  case  :—  (c> 
When  the    invasion    is    such    that  pecuniary   compen- 
sation  would  not  afford  adequate  relief.    (I  omit  clause^, 
(a),  (6),  {d)  and  (e)  as  not  specially  applicable  to  the  pre- 
sent circumstances.)    The  Court  has  under  that    section^ 
jurisdiction  to  grant  an  Injunction  only  in  those  cases- 
where  pecuniary  compensation  would  not  afford  adequate- 
relief.    The  expression  '  adequate  relief  '  is  not  defined, 
but  it  is  probably  used  in  the  sense  in  which  Eindersley, 
V.  C,  uses  it  in  Wood  v.  Sutdiff^  as  meaning  such  a  com- 
pensation as  would,  though  not  in  specie,  in  effect  place 
the  plaintiffs  in  the  same  position  in  which  they  stood 
before.    If  that  be  the  correct  meaning  of  the  phrase^ 


1  26  Ch.  p.,  678,  at  p.  687  (1884).  •  21  U  J.,  Ch.  at  p.  266  ((861 V 

•  L.  R.  (1894),  I  Ch.,  276. 
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it  is,  I  think,  difficult  to  predicate  of  any  material  ob- 
fltmction  to  ancient  light  that  pecuniary  compensation 
for  it  would  in  efifect  place  the  plamtiff  in  the  same  posi- 
tion as  before,  and,  more  particularly  so,  where  the  Hght 
is  obstructed  in  a  house  in  which  a  man  is  himself 
residing. 

It  does  not,  however,  follow  that  in  such  cases  a  plain- 
tiff is  entitled  as  of  right  to  an  Injunction.  Under  the 
Specific  Relief  Act,  the  Courts  are  given  a  discretion  to 
grant  or  withhold  an  Injunction,  as  in  England  they 
have  a  discretionary  power  to  award  damages  in  lieu  of 
an  Injimction.  In  this  view  of  the  law,  the  Court  has 
to  consider  in  each  case,  not  merely  whether  the  plain- 
tiff's legal  right  has  been  infringed,  or  even  materially 
infringed,  but  cUso  tchether  under  aU  the  circumstances  of 
the  case  he  ought  to  be  granted  an  Injunction  as  Ike 
proper  and  appropriate  remedy   for  such  infringement. 

Two  principles  are,  1  think,  deductble  from  the  English 
cases,  which  may  be  deemed  binding  upon  our  Courts  ;  (1) 
That  Courts  ought  not  to  interfere  by  way  of  Injunction 
when  obstruction  of  light  is  very  slight  and  where 
the  injury  sustained  is  trifling,  except  in  rare  and  ejccep- 
tional  cases  :  Dent  v.  Auction  Mart  Co. ;'  Herz  v.  Dnixm 
Bank  of  London  ;^  Goddard  on  Easements,  p.  438 ;  and 
(2)  that  where  the  defendant  is  doing  an  act  which  will 
render  the  plaintiffs  property  absolutely  useless  to  him, 
unless  it  is  stopped,  in  such  a  case,  inasmuch  as  the 
only  compensation  which  could  be  given  to  the  plaintiff, 
would  be  to  compel  the  defendant  to  purchase  his  pro- 
perty out  and  out ;  the  Court  '  will  not,  in  the  exercise 
of  its  discretion,  compel  the  plaintiff  to  sell  his  property 
to  the  defendant '  by  refusing  to  grant  him  an  Injunction 


U   K,.  2   K»iM   23«  (18«6).  •  2  Giff.,  p.  686  (1869). 
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and  awarding  him  damages  on  that  basis  (see  Hol- 
land V.  Worleyy  Between  these  two  extremes,  where 
the  injury  to  the  plaintiff  would  be  less  serious,  where 
the  Court  considers  the  property  may  still  remain  with 
the  plaintiff  and  be  substantially  useful  to  him  as  it  was 
before,  and  where  the  injury  is  one  of  a  nature  that  can 
be  compensated  by  money,  the  Courts  are  vested  with 
a  discretion  to  withhold  or  grant  an  Injunction,  having 
regard  to  all  the  circumstances  of  the  particidar  case  before 
them,  including  the  fact  that  the  premises  are  situated 
in  a  city  like  this,  where  land  suitable  for  building  is 
limited  and  very  valuable,  and  where  property-owners 
should,  so  far  as  is  possible,  consistently,  with  the  ex- 
isting rights  of  their  neighbours,  be  allowed  to  utilize 
it  to  the  utmost  extent. 

Mr.  Scott,  for  the  respondent,  contended  that  the  pre- 
sent was  a  case  for  an  Injunction,  because  it  fulfilled  the 
conditions  of  section  54,  sub-clause  (6),  inasmuch  as  there 
was  no  standard  for  ascertaining  the  actual  damage 
caused  or  likely  to  be  caused  by  the  invasion.  I 
think,  however,  that  this  sub-clause  has  rather  appli- 
cation to  such  cases  as  are  referred  m  the  illustrations  (A) 
and  (t)  to  the  section,  where  there  is  no  possible  standard 
with  reference  to  which  the  contemplated  injury  can  be 
compensated,  than  to  a  case  of  injury  to  property  hke  a 
house  occupied  by  its  owner  in  danger  of  being  deprived 
of  its  ancient  light.  Juries  have  never  experienced  any  in- 
superable difficulty  in  cases  of  the  latter  kind.  In  earlier 
times,  before  the  passing  of  Lord  Cairns'  Act,  Courts  of 
Common  Law,  rather  than  Courts  of  Chancery,  were  re- 
sorted to  in  cases  of  obstruction  of  ancient  lights  :  Ood- 
dard  (3rd  Ed.),  p.  423— the  aid  of  the  Court  of  Chancery 

1  L.  R..  26  Ch.  D.,  678  (1884). 
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being  invoked  in  later  times  on  account  of  damages  being 
an  inadequate  remedy,  or  inappropriat'C  to  the  circum- 
stances of  the  case."' 

In  a  recent  decision  of  the  Madras  High  Court*  it 
was  said  :-*- 

' '  Assuming  that  the  plaintiffs  are  entitled  to  compen- 
sation, the  Court  may  grant  a  perpetual  Injunction  in 
respect  of  an  invasion  of  a  right  to,  or  enjoyment  of,  pro- 
perty, when  the  invasion  is  such  that  pecuniary  com- 
pensation would  not  afford  adequate  relief. 

This  test  is  in  practice  a  difficult  one  to  apply.  On 
the  one  hand,  it  may  be  said,  that  there  can  be  no  dis- 
turbance of  an  easement  on  which  a  pecimiary  value 
cannot  be  placed,  because  it  is  always  possible  to  ascer- 
tain the  difference  in  the  selling  value  of  the  property 
brought  about  by  the  obstruction  of  which  complaint  is 
made.  On  the  other  hand,  if  the  phrase  means  '  such  a 
compensation  as  would,  though  not  in  specie,  in  effect  place 
the  plaintiffs  in  the  same  position  in  which  they  stood 
before',  it  would,  as  observed  by  Farran,  J.,  be  difficult  to 
predicate  of  any  material  obstruction  to  ancient  lights 
thatpecuniary  compensation  could  bring  about  that  re- 
sult :  Ohanasham  NUkant  Nadkami  v.  Moroba  Ramchandra 
Pai}  Only  in  the  case  in  which  the  money  might  be 
spent  in  the  structural  alteration  or  re-arrangement  of 
the  premises  could  that  result  possibly  be  produced.  The 
question  really  comes  to  be  one  of  degree.  At  the  one 
end  of  the  scale  is  the  case  in  which  the  plaintiff's  build- 
ing; will  be  rendered  useless,  unless  the  proposed  buildinj^r 


1  Qhana$ham    NUkant      Nadkami  Mad.,  251,  203  (1899),  per  Shephanl, 

T.   Moroba  Ratftchandra     Pai,  I.   L.  Offg.  C.  J. 

R.,  18  Boin.»  487—489,  per  Sargent,  •  Okamisham     Nakant     Nadkami 

aJ.  V.   Moroba  Ramchandra    Pai,  I.   L. 

•  Boy»>H  V.     Deane,   I.  L.  R.,  22  R..  18  Bom.,  474   at  p.  488  (1894). 
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is  stopped.  At  the  other  is  the  case  in  which  diminution 
of  light  is  comparatively  small  though  still  substantial. 
If  I  may  take  Martin  v.  Price^  as  a  statement  of  the 
English  law  on  the  subject,  I  think  it  must  be  admitted 
that  it  is  different  from  the  law  toe  have  to  administer 
here  under  the  Specific  Relief  Act  and  the  Easements 
Acts :  see  Dhunjibhoy  Cowasji  Umrigar  v.  Lisboa^  and 
Ghanasham  NilkantNadkamiY.  Moroba  Ramchandra  Pai} 
In  Martin  v.  Price,*  the  evidence  was  to  this  eflFect  : 
The  plaintiffs  house  standing  on  ground  higher  than 
the  level  of  the  houses  opposite,  faced  a  street  from 
35  to  37  feet  wide  :  opposite  was  a  house  having  an 
elevation  of  37  feet  and  a  frontage  of  77  feet.  For 
that  house  defendant  proposed  to  substitute  one  having  a 
frontage  of  27  feet  and  a  height  of  62  feet.  Kekewich, 
J.,  having  regard,  among  other  things,  to  the  term  for 
which  plaintiff  held,  gave  judgment  for  £120  damages 
and  refused  an  Injunction.  The  Court  of  Appeal  held 
that  as  the  plaintiff  had  sustained  material  injury  he 
was  entitled  to  an  Injunction  in  the  absence  of  proof  of  cir- 
cumstances depriving  him  of  the  prima  facie  right.  No 
reference  was  made  to  the  test  prescribed  by  the  Specific 
ReUef  Act.  According  to  that  decision,  the  rule  of  English 
law  is  the  converse  of  the  rule  prevailing  here.  There  the 
right  to  an  Injunction  is  the  prim^  facie  right :  here  an 
Injunction  is  nx>t  to  be  given  when  the  remedy  in  damages 
is  considered  adequate.  For  a  statement  of  the  law  in 
terms  more  consonant  with  that  which  we  have  to  ad- 
minister, I  would  refer  to  Lord  Westbury's  judgment 
in  Jackson  v.  Duke  of  Newcastle.^    This    case,    decided 


»  (1894).    1    Ch.,  276.  ♦  (1894),  I  Ch.,  276. 

•  I.  L.  R.,  13  Bom.,  262  (1888).  »  3  DeG.  J.  &  S.,  275.  at  p.  284 ; 

•  I.  L.  R.,  18  Bom.,  474  (1894).  ▼.  anie. 
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in  1864,  has  with  reference  to  another  point,  been  dis- 
approved in  later  cases.  With  regard  to  that  other 
point  the  Indian  Legislature  seems  to  have  followed  it 
nevertheless,  and  it  may  well  have  been  present  to  their 
minds  when  the  Specific  Relief  Act  was  being  framed  : 
see  Michell's  Law  of    Easements,  page  234.  "^ 

According  to  the  decisions,  therefore,  of  the  Bombay 
and  Madras  High  Courts  an  Injunction  might  in  many 
cases  be  refused  where,  according  to  the  present  EngUsh 
case  law,  it  would  be  granted.'''  The  general  principles 
upon  which  these  Courts  would  or  would  not  grant  an 
Injunction  are  sufficiently  indicated  in  the  judgments 
already  cited.  Apart,  however,  from  the  general  provisions 
of  the  Specific  Relief  Act,  of  which  these  cases  are  an  in- 
terpretation no  fixed  rule  can  be  rigidly  laid  down  upon 
the  question  whether  an  Injunction  should  or  should  not 
issue.  Each  case  must  be  decided  according  to  its  own 
circumstances.  And  though  the  Courts  will  take  care 
not  to  unnecessarily  impose  the  burden  of  an  Injunction 
upon  the  defendant,  they  will  see  that  a  right  of  property, 
which  may  be  said  to  be  of  peculiar  value  in  this  country, 
is  properly  protected  and  secured.  Relief  by  mere  damages 
will  often  amount  to  a  forced  sale  of  the  plaintiff's 
easement.  An  Injunction  can  be  granted  wherever  sub- 
stantial damages  could  be  awarded  under  the  English  law. 
It  is  not,  however,  easy  to  reconcile  all  the  English  cases 


1  Boyaon  v.  /)pan«,    I.    L.    R.,   22  cited,    have   no   application.     {Mar- 

Mad.,   263—256     (1899).    per   Shep-  tin  v.  Priet,  supra;  Shelftr    v.   City 

hard,  Offg.  C.  J.  of  London  Electric  Lighting  Co.  (antt) 

•  Michell's    Law    of     Easement«.  and  other  English  cases  were  cited)  : 

236  ;  In  Svlian  Nawaz  Jung  v.  Bus-  sed  quasre,  the  provisions  of  theSpeci- 

tomji  Nanabhoy,    I.  L.  R.,  20  Bom..  fie  Relief    Act  being   founded  upon 

704    (1896),      the    Court,     observed,  and    being    the     emdodiment    with 

that  to  Courts    subject  to  the  Speri-  some     exceptions,    of    the     English 

fie  Relief  Act  the  Engligh    decisions  case  law. 
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on  the  question  of  Injunction  as  opposed  to  damages  ;  the 
question  is  one  of  degree,  and  the  whole  of  the  circum- 
stances are  seldom  or  never  stated.' 

Any  act  by  which  the  control  of  light  and  air  are  taken 
out  of  the  hands  of  the  persons  entitled  to  them,  or  by 
which  the  access  of  light  and  air  to  the  window  of  a  dwell- 
ing-house is  interfered  with,  is  primd  facie  an  injury  of 
a  serious  character.^  However  doubtful  it  may  be  in 
some  cases  whether  damages  or  an  Injunction  should  be 
granted,  it  is  clear  that  a  wilful  and  confident  assumption 
of  mastery  over  another  man's  property,  or  the  use  of  it 
in  reliance  on  mere  money,  will  not  be  tolerated.*  So 
where  the  defendant  enclosed  the  plaintiffs  window  with- 
in his  own  house  and  forced  on  him  the  alternative  either 
of  closing  the  window  or  taking  such  air  through  it  as  the 
defendant  might  choose  to  supply  him,  it  was  held  that  the 
defendant  having  thus,  without  leave  or  license,  taken 
possession  of  the  plaintiff's  window  as  completely  as  if  he 
had  blocked  it  up  altogether,  there  was  no  precedent  war- 
ranting the  substitution  of  damages  for  an  Injunction  in 
such  a  case  against  the  will  of  the  party  injured.*  And 
when  it  was  proved  that  a  wall  intended*  to  be  built  would 
so  shut  out  the  light  and  air  as  to  render  the  room  com- 
pletely dark  and  unfit  for  use,  the  Court  granted  an  In- 
junction f  as  also  when  there  was  a  complete  darkening 
of  some  of  the  plaintiff's  principal  rooms.*    The  Allahabad 

'  Xandkishor   Balgovan    v.    Bhagu-  *  Kadarbhai    v.    Rahimhhai,  I.   L. 

hhai  Pranvalbhdas,    I.  L.  R.,  8  Bom.,  K..   13  Bom.,  674  (1889). 

07,  98  (1883).  *  Jamnadaa    Shankarlal  v.  AimO' 

*  Xandkishor  Balgovan  v.  Bfutgu-  ram  Harjivan,  I.  L.  R.,  2  Bom.,  133, 
hhai  PranvalabhdaSt  l.L.  H.,  H  Bom.,  136  (1877);  and  m  to  effect  of 
95  (1883).  covcnftnta  in  the    lease,    see    R.  H. 

*  Xandkishor  Balgovan  v.  Bhagu-  Bottkunllaw  EM.  BottlewaUa,  8  Bom. 
bhai  Pranvalabhdas,  I.  L.  R.,  8  Bom.,  H.  ('.  R.,  O.  C.  181.  194  ;  Leech  v. 
95,  97,  98  (1883),  per  West,  J.  ^Srkireder,  L.  R.,  9  Ch.  App.,  463. 

*  76. 
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High  Court  in  a  recent  case  in  which  the  Bombay  de- 
cisions cited  were  relied  upon  observed  that  the  rule  of  law 
was  correctly  laid  down  in  the  English  decisions  already 
referred  to  of  Aynsley  v.  Glaver  and  Holland  v.  Worley,  and 
that  in  its  opinion  it  was  not  intended  by  section  54  of  the 
Specific  Relief  Act  that  a  man  should  not  have  an  Injunc- 
tion granted  to  him,  unless  his  property  would  otherwise 
be  practically  destroyed,  if  the  Injunction  were  not  granted. 
Where  there  is  substantial  and  wrongful  injury  to  a  plain- 
tiff's right,  he  is  entitled  to  an  Injunction.  ' 

There  must  have  been  no  delay  or  acquiescence.*  It 
is,  however,  for  the  defendant  to  show  that  the  right  has 
been  lost  by  acquiescence.^ 

In  estimating  the  damage  the  Court,  it  has  been  said, 
cannot  consider  whether  the  place  in  which  the  building 
is,  is  in  the  country,  or  in  a  populous  city.  So,  where  it 
was  said  that  the  diminution  of  light  would  not  seriously 
or  materially  affect  the  enjoyment  of  the  house  as  a  dwell- 
ing-house, having  regard  to  what  people  can  reasonably 
expect  in  a  crowded  city  like  Bombay,  it  was  held  that 
this  was  a  matter  which  the  Court  could  not  consider,  and 
that  the  only  question  which  the  Court  has  to  decide  is 
whether  the  enjoyment  has  been  seriously  interfered  with 
by  the  obstruction  of  the  light  and  air.*    The  Court  will 

*  Yaro  V.  Sana-uUah,  I.  L.  R.,  v.  Edalji  Hormasfi  BoUlewdOa,  8 
19  AH.,  269  (1897).  Bom.   H.   C.   R..    181,    192    (1871); 

*  V.  Ch.  II,  anU^  Jamnadaa  citing  Ytxies  ▼.  Jack,  1  ■  Oh.,  295 ; 
Shankarlal  v.  Almaram  Harjivan,  Dent  v.  Auction  Mart  Co.,  2  Eq.. 
I.  L.  R.,  2  Born.,  137  (1869) ;  Acq uies-  238;  Martin  v.  Headon,  ib.,  426; 
ccQce  of  course  imports  full  know-  see,  however,  Pranjivandas  Harji- 
ledge:  Gopalnarain  Mozootndar  v.  vandat  r.  Mayaram  SamaUku,  I 
MuddomtUty  Ooof4ee,  14  B.  L.  R.,  Bom.  H.  C.  R,,  O.  C.  J.,  148,  164 
35  (1874).  (1863),  j^    ^hich    it    was  said    per 

*  Nandkishor  Balgovan  v.  Bha-  Sausse,  C.  J,:--'^V^9  think  that 
gvhhai  Pranvalabhdas,  I.  L.  R.,  8  some  modification  of  the  ordinary- 
Bom.,  96  (1883).  rights  of  easement  may  be  necessary 

Raianji     ^Hormasji      HoUUwalla       and  reasonable  in  a  town  like  Bom- 
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look  not  merely  to  the  use  to  which  rooms  in  a  dwelling- 
house  from  which  light  is  obstructed  are  actually  put  at 
the  time  of  the  obstruction,  but  also  to  the  use  to  which 
they  may  be  put  for  all  reasonable  purposes  of  occupation. 
That  purpose  will  vary  from  time  to  time  according  to  the 
exigencies  of  the  family ;  but  the  mere  circumstance,  for 
example,  that  a  room  is  used  as  a  lumber-room  or  godown 
at  the  date  of  suit  cannot  affect  the  question  of  enjoyment, 
which  is  the  right  to  its  enjoyment  for  all  reasonable  pur- 
poses to  which  it  may  be  put  as  a  room  in  a  dwelling-house.  * 
But,  although  a  plaintiff's  light  may  have  been  sensibly 
diminished  by  the  erection  of  the  defendant's  building, 
an  Injunction  will  not  be  granted  unless  there  has  been 
such  a  large,  material  and  substantial  damage  as  to  re- 
quire interference  by  that  form  of  relief,  or  the  plaintiff's 
rooms  have  been  rendered  tmfit  for  the  purposes  for  which 
they  might  reasonably  be  expected  to  be  used.^  So  rooms 
used    for  residential  purposes  at  the  date  of  suit,  may  be 


bay.  The  great  difficulty  coosists 
in  determining  what  the  extent  of 
that  modification  should  be ;  "  and 
at  p.  166 — ' '  It  is  not  the  province 
•of  the  Court  to  lay  down  a  priori 
any  rule  for  the  modification  of  this 
right  of  easement  which  may  arise 
out  of  the  circumstance  of  its  having 
been  enjoyed  in  a  densely  built  and 
populated  town.  The  person  who 
has  allowed  another  to  obtain  such 
a  right  over  his  property  will  in- 
fringe that  right  at  his  peril ;  "  and 
in  Qhanaaliam  Nilkant  yadkami 
V.  Moroba  Ramckanctra  Pai^  I.  L.  R., 
18  Bom.,  4S0  (1894),  per  Farran, 
J.,  it  was  held  that  the  Court  in  con- 
sidering whether  it  will  grant  or 
withhold  an  Injunction  may  take 
into  consideration  the  fact  that  the 
premises  are   situated    in  a  city  like 


Bombay,  where  land  suitable  for 
building  is  limited  and  very  valuable 
and  where  property-owners  should, 
so  far  as  is  possible  consistently  with 
the  existing  rights  of  their  neighbours, 
be  allowed  to  utilize  it  to  the  utmost 
extent.  See  also  Dhunjibhoy  Coiauji 
Umrigar  v.  Lisboa,  I.  L.  K.,  13  Bom., 
262  (1888). 

'  RcUanji  Hormasji  BotUewaUa 
V.  Edalji  Hormasji  BoUlewaUa,  8 
Bom.  H.  C.  R.,  O.  C.  J.,  181,  192, 
193  (1871). 

*  Ohanasham  Nilkant  Nadkami 
V.  Moroba  Ram  Chandra  Pai,  I.  L. 
R.,  IS  Bom.,  474,  485,  490  (1894); 
following  Aynaley  v.  Olover^  L.  R., 
18  £q.,  644;  and  see  Dhunjibhoy 
Cowaaji  Umrigar  v.  Li^>oa,  I.  I. 
R.,  13  Bom.,  262.  264  (1888). 
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Buch  and  so  placed  that  it  cannot  be  reasonably  ex- 
pected (though  the  mode  of  occupying  may  be  altered 
and  should  be  taken  into  account,*)  that  they  will  ever 
be  used  for  any  other  purpose.-  The  Court  may,  how- 
ever, in  particular  cases  have  to  consider  the  damage  like- 
ly to  accrue  to  the  plaintiff  within  some  reasonable  time  by 
reason  of  a  probable  change  in  the  nature  of  the  occupation 
of  his  premises.* 

A  person  who  is  in  the  present  enjoyment  of  an  access 
of  light  to  his  premises  for  a  special  or  extraordinary  pur- 
pose, such  as  taking  photographic  portraits,  may  obtain 
an  Injunction  against  interference  with  that  access  of 
light  even  though  he  may  not  have  been  in  the  enjoy- 
ment of  it  for  that  special  or  extraordinary  purpose  for 
the  full  statutory  period  of  twenty  years.* 

Where  it  was  contended  that  the  question  for  the  Court 
to  consider  was  exclusively  whether  in  consequence  of  the 
defendant's  building  there  would  be  a  material  diminu- 
tion of  the  light  and  air  through  a  particular  window, 
without  taking  into  consideration  the  light  and  air  afford- 
ed to  the  room  by  the  other  windows  in  it,  it  was  held 
that  on  the  contrary,  the  Courts  have  always  recognised 
as  the  important  point  for  inquiry,  whether  the  comfort 
of  the  plaintiff  in  the  use  of  the  room  has  been  materially 
diminished,  and  in  coming  to  a  conclusion  as  to  that,  it 
was   impossible    to  disregard  the  fact  that   there    were 


*  Ohanwham     Nilkant     Nadkami  the  Court]. 
V.  Moroba  Bam    Chandra  Pat,  I.    Ti.  *  Ih.,  and  sec   Dhunjil^hoy  CoKoaji 

R,,  18  Bora.,  474,  490  (1894);   citing  Utnrigar  v.  Li«hoa,  I.  L.  R.,  13Bom.» 

Moore  v.   Hall,   3  Q.   B.     D..     178;  264. 

Dicker  v.   Popham     Radford  db    Co.,  •  lb.  ;   citing    Dicker   v.,    Popkam 

63  L.  T.,  379 ;  and    see    Dhunjibhoy  Radford  ds  Co.,  supra. 
Cowa  ji  Vmrigar  v.  Lisboa,  1.   L.   R.,  *  La  aru«  y.    Artistic  Photographic- 

13  Bom.,   262,   255    (1888)    [further  Compantj,  h.   R.  (1897),  2  Ch.,  214. 
possible  use  most    be    considered  by 
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other  windows  in  the  room  through  which  light  and 
air  were  obtained.' 

It  has  been  held  that  where  there  is  an  express  cove- 
nant, the  Court  will,  in  the  absence  of  special  circumstan- 
ces, compel  the  defendant  to  perform  his  covenant  without 
looking  minutely  into  the  nature  or  extent  of  the  inter- 
ference. Where  the  defendant  is  materially  obstructing 
the  light  and  air  to  which  the  plaintifi  is  entitled,  the 
Court  will  not  go  into  the  question  whether  or  no  it  seri- 
ously affects  his  enjoyment  of  the  house.'''  But  in  a  sub- 
sequent case  of  breach  of  contract  it  was  held  that  the 
Court  should,  before  issuing  a  mandatory  Injunction,  be 
satisfied  that  the  obstruction  so  materiaUy  interferes  with 
the  comfort  and  convenience  of  the  plaintiff,  that  the 
consequences  of  the  breach  of  the  agreement  cannot 
adequately  be  compensated  by  damages.* 

The  45°  rule  is  not  a  rule  of  law,  nor  a  presumption  of 
act,  until  it  is  shown  to  be  applicable  ;*  but  though  not 
a  positive  rule  of  law,  it  is  a  circumstance  which  the  Court 
may  take  into  consideration,  and  is  especially  valuable  when 
the  proof  of  the  obscuration  is  not  definite  or  satisfactory.^ 
Expert  evidence  is  usually  given.*    A  photograph  may  be 


^  Dhunjibhoy     Cowaaji       Umrigar  868    (1887).    See   Micheirs     Law    of 

▼.  LUboa,  I.  L.  R.,    13    Bom.,  262,  Easements,    240;     and      Parker    ▼. 

263  (1888).  First  Avenue  Hotel  Company,  24   Ch. 

>  Ratanji       Hormasji     Bottleualla  D.,  288,  289. 

V.    Bdalji    Hormaeji    BottlttoaUat    8  *  As  to  the  value  of  such  evidence 

Bom.  H.  C.  R.,  181, 194,   195  (1871)  ;  lee     Pranjivandaa     Harjivandaa      y. 

but  as  to  express  covenants,  see  anU.  Mayaram  SanuUdaa,  1  Bom.  H.  C.  R., 

•  Banchhod  Jatnnadaa  v.  LaUu  O.  C  J.»  155  (1862);  Batanji  H, 
UariiM,  10  Bom.  H.  C.  R.,  95  BoUtewdla  v.  Bdalji  H.  BoitletcaUa,  8 
(1873\  Bom.  H.  C.  R,  O.  C.  J.,    192  (1871) ; 

•  Glement  v.  Mdontf,  Suit  271  Lackersteen  v.  Tarucknalh  Para- 
of  1883  cited  in  Delhi  and  London  manick.  Cor.,  92  (1864);  as  to  ez- 
5a»*,  Ld,  V.  Hem  Lall  DvU,  I.  L.  periments  see  Leech  v.  Schwedar,  L. 
a,  14  Gal.,  849.  R.,  9  Ch.  App.,  463,  471 ;  Laekeratun 

•  The  Delhi  and  London  Bank,  Ld.  v.  Tarucknath  Paramanick,  Oor.,  91 
T.  Hem  LaU  DuU,  ].  L.  R.,  14     Cal.,  (1864). 
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put  in  evidence  to  show  the  deviation  of  the  light,*  and 
the  Judge  may  himself  personaUy  inspect  the  premises.' 
The  Court  will  see  that  the  plaintiff  has  such  possession 
as  will  enable  him  to  maintain  the  action,  and,  in  case  of 
doubt,  will  direct  other  persons  to  be'  made  parties  to  the 
suit.  When  a  suit  was  brought  by  a  person  who  was  only 
trustee  for  another,  and  the  cestui  que  trust  was  in  posses- 
sion of  the  premises,  the  Court  directed  that  the  latter 
should  be  made  a  party.*  If  the  obstruction  is  of  a  tem- 
porary nature,  the  person  in  occupation  alone  can  sue  for 
damages  or  an  Injunction ;  but  if  the  obstruction  is  of  a 
permanent  character,  lessening  the  value  of  the  reversion 
or  remainder,  or  affecting  evidence  of  the  easement,  the 
reversioner  or  remainderman  may  sue.*  When  a  motion 
for  an  Injunction  is  refused  it  will  be  without  prejudice  to 
an  action  for  damages.^  A  plaintiff  cannot  be  called  upon 
to  accept  any  other  form  of  relief  than  damages  or  an 
Injunction.*' 

When  the  Lower  Court  had  by  its  decree  granted  an 
Injunction,  but  the  Appeal  Court  varied  that  decree,  and 
refused  an  Injunction,  but  ordered  the  defendant  to  pay 
the  plaintiff  Rs.  500  as  damage?,  it  was  argued  for  the  de- 
fendant (appellant),  on  the  question  of  costs,  that  he 
should  be  given  his  costs  of  appeal,  as  he  had  succeeded  in 
setting  aside  the  Injunction  granted  by  the  Lower  Court, 
and  should  also  get  his  costs  of  hearing  in  the  Lower  Court, 


1  Ghanasham     NilkanJt      yadkarni  ♦  Kino  v.     Rudkin,   L.   R.,   6  Ch. 

V.  Mordha  Ram  Chandra  Pax,    I.    I*.  D.,  160;  Cooper  v.  Crahtree.    L.    R., 

R..  18  Bom.,  478  (1894).  20  Ch.  D..  689;  Wilson  v.    Townsend, 

«  Ohanasham     Nilkant      yadkarni  1    Dr.    &     S-.,     324;     Melropolilan 

V.  Moroba  Ram  Chandra  Pat,   I.     L.  Asaoeiation  v.  Petch,  6  C.    B.,   N.  S., 

R.,  18  Bora.,  478,  482,    493    (1894) ;  604 

Bhutan  Mohun  Bonn  rjee  v.    J.    8.  •  Barrow   v.    Archer,     Corjton,   9, 

BllioU,  6  B.  L.  R.,  90  (1870).  11  (1864). 

3  Lackersteen   v.   Tarucknath  Para-  «  Kadarbhai  v.   Rahimbhai,     1.   L. 

manick,  Corytoii,  91     (1864).  R..  13  Bom.,  676 
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as  the  whole  contest  there  had  been  as  to  the  right  to 
an  Injunction,  which  in  appeal  had  been  refused.  The 
defendant  had  paid  Rs.  200  into  Court,  when  he  £Qed  his 
written  statement,  and  would  have  paid  more,  if  he  could 
have  obtained  any  indication  from  the  plaintiff  of  the 
amount  that  would  satisfy  him.  Nothing,  however, 
would  satisfy  the  plaintiff  but  an  Injunction,  and  he  had 
failed  to  get  it.  It  was,  however,  held  that,  under  the  cir- 
cumstances, the  plaintiff  should  have  his  costs  of  hearing 
in  the  Lower  Court,  and  that  each  party  should  pay  his 
costs  of  the  appeal  and  of  the  proceedings  on  the  rule  for 
an  Injunction  before  the  trial.  The  ordinary  rule  should 
be  observed,  and  the  costs  should  follow  the  event.  The 
event  in  this  case  was  that  the  plaintiff  had  proved  his 
case  against  the  defendant,  although  he  had  not  got  the 
precise  form  of  relief  which  he  wanted.  If  a  party  sub- 
stantially succeeds,  he  is  entitled  to  his  costs. ' 

If  an  Injunction  has  been  granted  restraining  a  person 
from  interrupting  the  access  of  hght  and  air  to  certain 
windows,  and  the  Court  considers  that  the  Injunction  has 
been  infringed,  an  attachment  will  issue,  even  though  the 
defendant  has  proceeded  according  to  the  advice  of  his 
surveyor  and  legal  adviser  in  constructing  the  building 
complained  of  as  a  breach  of  the  Injunction.  The  Court 
in  such  cases  does  not  consider  itself  bound  by  the  opinion 
of  surveyors,  but  will  form  its  own  judgment  as  to  the  pro- 
bable effect  of  the  structure  complained  of.*^ 

An  application  for  attachment  for  breach  of  an  Injunc- 
tion should  be  made  by  motion  on  notice  to  the  opposite 
party.* 

1  Qhanasham     NilkarU       Xadkarni  Mayaram  Samnldaa,  1  Bom.  U.  C.  li., 

V.  31oroba  Ram  Chandra  Pai,     1.    L.  161,   150  (1863),   v.  ante, 

R.,  18  Bom.,  477   (1894),    v.    anU,  •  lb. 

'  Pranjivandas      Harjivandat      v. 
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An  Injunction  restraining  the  obstruction  of  light  and 
air  may  be  enforced  against  the  deceased  defendant's 
legal  representative.  In  the  undermentioned  suit^  the 
plaintiff  obtained  a  decree  against  defendant,  restraining 
the  latter  from  obstructing  the  access  of  light  and  air  to 
her  windows.  The  plaintiff  applied  for  execution,  pray- 
ing that  the  portion  of  the  defendant's  house  which  ob- 
structed her  windows  should  be  pulled  down.  While 
this  application  was  pending  the  defendant  died  and  his 
son  and  heir  (the  appellant)  was  brought  on  the  record. 
The  Lower  Courts  directed  that  the  decree  should  be  exe- 
cuted as  prayed  for  and  directed  the  appellant  (the  son 
and  heir  of  the  deceased  defendant)  to  pull  down  the  ob- 
structing portion  of  the  house  in  question  within  a  given 
time,  and  in  case  of  his  failing  to  do  so,  empowered  an 
oflScer  of  the  Court  to  have  it  pulled  down.  On  second 
appeal  to  the  High  Court  it  was  contended  (1)  that  as  the 
judgment-debtor  had  died  after  the  commencement  of  the 
proceedings,  a  fresh  application  should  have  been  made 
instead  of  continuing  the  durkliast  issued  against  him 
against  his  son  (the  present  appellant),  and  that  no  notice 
had  been  issued  under  section  248  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882) ;  (2)  that  the  Lower  Courts  should 
have  made  their  orders  under  section  260  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882) ;  and  (3)  that  the  ori- 
ginal defendant  having  died,  the  Injunction  could  not  be 
enforced  against  his  son  (the  appellant)  as  an  Injunction 
does  not  run  with  the  land.  Held,  as  to  the  first  ob- 
jection, that  as  it  was  not  raised  in  the  Lower  Courts, 
it  could  not  be  entertained  on  second  appeal.  As  to  the 
second  objection  :  Held  that  the  order  passed  by  the 
Lower    Courts    was   ¥nrong.     Their   order  should  have 

1  Sakarlal  v.  Bai  Parbaiibau  1.    I^  R*.  26  Bom.,  283  (1901). 
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been  made  under  section  260  of  the  Code  of  Civil  Pro- 
cedure (Act  XIV  of  1882).  The  application  for  execution 
was  not  in  proper  form,  but  the  High  Court  allowed  it 
to  be  amended.  As  to  the  third  objection :  Held  that 
having  regard  to  the  provisions  of  section  234  of  the 
Civil  Procedure  Code,  1882,  the  Injunction  ordered 
against  the  deceased  defendant  might  be  enforced  against 
his  son  as  his  legal  representative. 

Easements  relating  to  support  may  be  of  two  kinds,  (v)  Sapport. 
either  conferring  rights  to  have  support  or  conferring 
rights  to  take  away  support.  Such  easements  are  rights 
to  have  support  additional  to,  or  different  from,  the 
support  to  which  a  person  has  a  natural  right,  such  as  the 
right  of  support  to  a  building  from  land,to  a  building  from 
another  building,  and  the  right  to  a  greater  degree  of 
support  to  a  surface  stratum  which  has  been  altered  by 
quarrying  or  otherwise  than  such  stratum  would  have 
required  in  its  natural  state. '  Under  the  Easements  Act 
the  removal  of  the  means  of  support  to  which  a  dominant 
owner  is  entitled  does  not  give  rise  to  a  right  to  recover 
compensation  unless  and  until  substantial  damage  is  ac- 
tually sustained.-  Subject  to  the  provisions  of  the  Specific  injunotioM 
Relief  Act  an  Injunction  may  be  granted  to  restrain  the  dSJJS*of' 
disturbance  of  an  easement  of  support  (a)  if  the  easement  ""PP®*** 
is  actuaUy  disturbed  when  compensation  for  such  distur- 
bance might  be  recovered  under  Chapter  IV  of  the  Ease- 
ments Act ;  (6)  if  the  disturbance  is  only  threatened  or 
intended, — when  the  act  threatened  or  intended  must 
necessarily,  if  performed,  disturb  the  easement.'  A  plain- 
tifE  will  be  entitled  to  an  Injunction,  though  no  damage 
has  been  actually  sustained  up  to  the  time  of  the  institu- 

1  See     Michell's     Easements,      29,  '  Baaements  Act,  s.  34. 

30,   and   foaaim  sub  voe,    ''Support,  *  /&. ,  s.  35. 

and  Kerr.,  Inj.,  pp.  220-235. 
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tion  of  the  suit,  if  the  facts  proved  shew  that  subsidence 
and  damage  would  be  the  inevitable  result  of  a  conti- 
nuance, threatened  by  the  defendants,  of  the  excavation. ' 
The  Easements  Act  only  declared  the  existing  law  as  to 
easements  over  water.*  Easements  in  water  are  restric- 
tions of  those  natural  rights  in  water  illustrations  of  which 
are  given  in  section?  of  that  Act.*  Those  easements  may 
exist  as  to  the  flow,,  use  and  consumption,  pollution 
or  the  discharge  of  rain-water  upon  adjoining  land.  A 
right  to  surface  water  not  flowing  and  not  permanently 
coUected  in  a  pool,  tank,  or  otherwise,  and  a  right  to  un- 
dergroimd  water  not  passing  in  a  defined  channel  cannot 
be  acquired  by  prescription.* 
<vi)  Water,  Eascmcuts  regarding  the  flow  of  water  may  exist  with 

regard  either  to  natural  or  artificial  watercourses.  A 
natural  stream  is  a  stream  whether  permanent  or  inter- 
mittent, tidal  or  tideless,  on  the  surface  of  land  or  under- 
ground, which  flows  by  the  operation  or  nature  only  and 
in  a  natural  and  known  course.  The  right  to  an  uninter- 
rupted flow  of  water  in  artificial  streams  is  an  easement, 
and  the  right  to  an  easement  in  the  flow  of  water  through 
an  artificial  watercourse  is  as  valid  against  the  Govern- 
ment as  it  is  against  a  private  owner  of  land.^  A 
proprietor  of  land  on  the  bank  of  a  river  ought  to  be 
restrained  from  erecting  a  mound,  which  if  completed, 
would  in  times  of  ordinary  flood  throw    the  waters  of 

1  Bindu      Basini     Chowdhrani     v.  Kerr,  Inj.,  236—262.     Billiard.    Inj. 

Jahnahi    Chowihrani,    I.     L.  R.,    24  623-.a41.     High,  Inj.,    §|  870- 886. 

Cal.,  260  (1896).  Beaoh,    Inj.,    Ch.    XXXVIl. 

The  principle  of   this    decision  *  See  Illustrations  (/),    {g),   {h),    (i), 

which   dealt   with   a     nataral     right  (;). 

of   support,   applies    equally     to    an  *  EiuBemonts  Act,  s.    17,   els.     (c), 

easement  of  support.  (d), 

•  Perumal  v.  Bamaaami,  1.  L.  R.,  •  Ponnusami  Tevar  v.  The  Col- 
li Mad.,  16  (1887).  See  generally  lector  of  Madura,  5  Mad.  H.  C.  H.. 
as  to  nuisances  relating    to    water.  6  (186U), 
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the  river  on  to    the  grounds  of  a  proprietor  on  the  op- 
posite bank  so  as  to  overflow  and  injure  them.' 

As  an  easement  is  a  limiting  right  or  a  right  in  cdieno  J^j^V*o?*  ^ 
solo  the  relief  awarded  by  Injunction  or  otherwise  should  ^^^*"  *° 
certainly  not  be  more  extensive  than  what  is  necessary  to 
its  beneficial  enjoyment.^  The  interference  of  the  Court 
in  cases  of  prospective  injury  very  much  depends  upon  the 
nature  and  extent  of  the  apprehended  mischief  and  upon 
the  certainty  or  uncertainty  of  its  arising  or  continuing. 
Where  there  is  no  case  of  prospective  damage  made  out  an 
Injunction  will  be  refused.''  It  must  appear  from  the 
circumstances  in  evidence  in  each  case  that  the  interfer- 
ence or  obstruction  complained  of  is  not  a  trivial  but 
a  substantial  injury  in  order  to  warrant  relief  by  way  ot 
Injunction.* 

A  plaintiff  is  bound  to  establish  not  merely  an  injury, 
actual  or  prospective  caused  by  the  act  of  the  defendant, 
but  an  injury  caused  by  the  infraction  of  some  legal  right 
which  the  plaintiff  possesses,  or  by  the  omission  of  some- 
thing which  the  defendant  was  legally  bound  to  do.* 

But  enjoyment  or  user  cannot  evidence  or  establish 
a  right  greater  than  the  beneficial  use  made  by  a  plaintiff 
of  the  water.  Any  exclusive  right  is  to  be  measured  by 
its  enjoyment.  So  as  soon  as  flowing  water  which  is 
originally  publici  juris  is  appropriated  by  an  individual 
his  right  is  co-extensive  with  the  beneficial  use  to  which 
he  appropriates  it.  And  the  circumstances  under  which 
an  artificial  course  is  created  may  give  rights  similar  to 


1   VenkatacJyjtam    v.   Zemindar    of  Mudaliy  7  Mad.  H.  C.  R.,   71    (1871). 

Sivaffanffa,    I.    L.    R.,  27  Mad..    409  ♦  Ponnummi     Tevar    v.  The     Col- 

(1904)  ;  dist.   Gopal   Beddi  v.  Chenm  lerlor  of  Madura,  5    Mad.   H.   C.    R., 

Reddi,  I.  L.  R.,  18  Mad.,  168.  6,  24  (1869). 

•  Perumdl    v.  RamoBamu  I.  L,   R.,  •  Prankristn  Roy  v.    Hvro    Chnndar 

11    Mad.,    19  (1887).  ^"V.  10  W.  R,.  4C5  (1858). 

■  KriMna   Ayyan  v.     VeneatacheHn 
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those  of  a  riparian  proprietor.'  Upon  findings  of  fact 
a  presumption  may  arise  that  the  enjoyment  had  an  origin 
which  conferred  a  right.* 

An  Injunction  will  be  granted  where  the  injury  is  one 
of  a  constantly  recurring  kind  and  from  the  very  nature 
of  the  easement,  it  would  be  impracticable  to  estimate  an 
adequate  compensation  in  pecuniary  damages  as  a  proper 
substitute  for  the  relief  by  Injunction.* 

The  general  rule  is  that  a  permanent  Injunction  is  only 
granted  first,  when  some  established  right  has  been  invad- 
ed and,  second,  when  damage  has  accrued  or  must  neces- 
sarily accrue  from  the  act  or  omission  complained  of.* 

Acquiescence  in  the  sense  of  mere  submission  to  the  in- 
terruption of  the  enjoyment  does  not  destroy  or  impair 
an  easement.  To  be  effectual  for  that  purpose,  it  must 
be  attributable  to  an  intention  on  the  part  of  the  owner  of 
the  dominant  tenement  to  abandon  the  benefit  before 
enjoyed  and  not  merely  to  a  temporary  suspension  of  the 
enjoyment,  or  be  evidenced  by  acts  or  words  which  had 
induced  the  owner  of  the  servient  tenement  to  incur 
expense  in  the  reasonable  beUef  that  the  enjoyment  had 
been  entirely  relinquished.* 
(▼ii)  w»y.  Ways  are  either  public,  that  is  highways,  or  private  : 

and  a  claim  may  be  made  to  use  a  road  as  a  private  in- 
dividual and  to  use  it  as  one  of  the  public.  The  former 
claim  is  merely  a  private  easement,  the  latter  is  one  in 
favour  of  the  public.     In  the  first  case  a  twenty  years' 


»  KrUtna    Ayyan    v.     Veneatarhelki  Mudali,  7  Mad.  H.  ('.  R.,  71    (1872,. 

Mudali,  7  Mad.  H.  C.  R.,  70  (1872).  Aa    to    injunctioiis    of    aii     indefinite 

*  Madkub    Dcu    Baifagi    v.    Jogeth  nature,  Roe  Kalu  Khabir  v.  Jnn  Meah, 
rkundff  Hirilxjr,  I.  U  R..  30  Cal.,  281  I.  L.  R..  29  Cal..  100  (1901). 

(1902).  •  Pannusami    Tevar     v.     The     CU' 

•  KriMna    Ayyan    v.     VenctUachella  lector  of  Madura,    5  Mad.  H.  O.  R.,  6, 
Mudalu  7  M«id.  H.  C.  R.,  71  (1871).  23    (1H69). 

♦  Krisina    Ayyan    v      Vencalachelh 
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enjoyment  by  the  claimant  must  be  proved,  in  the  second 
no  fixed  period  of  enjoyment  need  be  shown.  It  is  suffi- 
cient if  acts  of  user  by  the  public  are  shown  to  have  be^n 
acquiesced  in  by  the  owner  or  owners  of  the  land  over 
which  the  road  passes,  and  that  those  acts  are  of  such  a 
character  as  to  warrant  the  inference  that  the  owner  or 
owners  intended  to  make  over  to  the  pubhc  the  right  to 
use  the  land  as  a  pubhc  highway. '  When  a  road  has  i 
been  dedicated  for  the  use  of  the  pubhc,  the  owner  of 
the  soil,  over  which  the  road  runs,  is  entitled  to  exercise 
all  rights  of  ownership,  so  as  not  to  interfere  with  the 
right  of  way,  which  exists  in  the  public.  When  the 
owner  of  such  soil,  is  responsible  for  keeping  the  road 
in  order  and  in  good  repair,  he  is  entitled  to  institute 
a  suit  for  damages  and  injunction  against  the  destroyer  of 
any  work  of  improvement  done  to  the  road  without 
proving  special  damage.^  Private  rights  of  way  may 
arise  by  grant,  express  or  implied,  or  by  prescrip- 
tion. If  a  right  of  way  be  acquired  by  grant,  the  ex- 
tent of  the  easement  must  be  determined  by  the  words  of 
the  grant.  If  a  right  of  way  be  acquired  by  prescription, 
the  character  and  extent  of  the  easement  is  fixed  and  de- 
termined by  the  use  and  enjoyment  under  which  it  has 
been  gained,  the  right  acquired  being  measured  by  the  ex- 
tent of  the  enjoyment  which  is  proved.  The  purpose  for 
which  the  way  may  be  used  is  limited  by  the  actual  user 
which  has  taken  place  during  the  whole  period  necessary 
for  the  acquisition  of  the  right.*    A  right  of  way  over  land 

*  Anderaon    t.    JuggoduwJba     Dahi,       CaL,  839  (1904). 

6   C.    L.    R.,    282,    284    (1880).     See  •  Kerr,    Inj.,    266,    268,    274,   and 

Ranchordasa   AnUhabhai    v.     ManiklaU  generally  pp.   266 — 280 ;  Hilliard,  Inj., 

Qordhandaae,   I.   L.   R..   17  Bom.,   648  641—644;  Beach,  Inj.,   Oh.  XXXVIl, 

(1890).  Easements  Act,  ss.  16,    28;  Limita- 

*  Maharaj     Bahadur     Singh      v.  tion    Act,    s.    26.     Achvl     Mahia  v. 
Partsh    Nath    Singh,   I.    L.    R.,    31  Rajun   Mahta,    I.   L.    R.,   6  Cal.,  812 
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in  every  direction  cannot  be  acquired  by  prescription. 
In  order  so  to  acquire  a  right  of  way,  the  passage  over  the 
land  must  be  in  a  definite  line  or  in  a  particular  direc- 
tion.^ The  dominant  owner  of  a  right  of  way  cannot 
vary  his  line  of  passage  at  pleasure,  even  though  he  does 
not  thereby  impose  any  additional  burden  on  the  servient 
heritage.' 

With  reference  to  the  EngUsh  rule  that  a  grantee  is 
entitled  to  only  one  way  of  necessity  and  that  the  grantor 
had  the  right  of  electing  it,  the  Bombay  High  Court  in 
the  case  cited  below,  ^  which  was  one  concerning  a  privy, 
observed  as  follows  : — "  Whether  it  would  be  right  in  this 
country  to  apply  the  first  part  of  this  ruling  under  all 
circumstances,  having  regard  to  the  prejudice  of  the 
higher  castes,  which  prevails  in  this  country  against  being 
brought  into  proximity  with  persons  whose  occupation 
it  is  to  remove  the  contents  of  privies,  may  be  open  to 
doubt." 

A  license  to  use  the  land  of  another  unless  coupled  with 
a  grant  is  revocable  at  the  will  of  the  licensor,  subject  to 


(1881).     M    to    the    acquisition    of   a  does  uot  include   a  right  of  way    cf 

right   of   way    by  implied   grant,   sec  any  other  kind :   »&.,  e.  28.     As  to  the 

CJiaru    Sumokar   v.    Dohouri   Chunder  nght  to  do  acts  to    eecurc  enjoyment 

ThakooTj  I.  L.  R.,  8  Cal.,  956  (1882) ;  such  os  the  right    of  deviation  or  ob- 

Wiader  y.  Sharpe,  I.  L.  R.,   15   All.,  struction,  see  ib.,  s.  24. 

270    (1893) ;  Ham    Narain.  Shaha   v.  •  Esubai  v.  Damodar  lahvardas,  I. 

KamalaKarUaShaha,  I.  L.  R.,  28  Cal.,  L.  R..  16  Bom..    562,  669   (1891):  in 

310  (1898);  and   oases  thore  cited;  as  this  case  it  was  held  that  having  xv^- 

to  covenant  presumed  to    keep  way  gard  to  the  class  of  persons  conoerned 

open,   see  Banchordasa    Amihabhai   v.  there  was  no  reasonable  necessity  for 

ManildaU  QordhandasB,    I.   L.   R,    17  two  ways.    As  to  privies,  see  also  the 

Bom.,   643  (1890).  following  cases :  Madanmahan  SenT. 

1  Doorga     Chwm     Dhur    v.     KaUy  Chandra  Kumar   Mockerjee,  9  B.   L. 

Co(m»  Sen,  I.  L.  R.,  7  Gal.,  146  (1881) ;  R.,  328  (1872) ;  Viahnn  v.  Rango  Qa^ 

Radhanath    Sugracharji   v.     Baidonath  nesh  Pwandare,  I.  L.    R.,   18  Bom., 

Seal  Kabimj,  3  B.  L.  R.,  App.,  118.  382  (1893) ;  Jadoo  LaU    MuUick   v. 

'  Easements   Act,    s.    23,    Bxplana-  Oopaul  Chunder  Mookerjie,    13  I.  A., 

tion.     A    right    of   way  of   one   kind  77  ( 1886). 
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the  right  of  the  licensee  to  damages  if  revoked  contrary 
to  the  terms  of  any  express  or  implied  contract. ' 

Where  a  person  has  acquiesced  in  the  interruption  of 
his  right  of  way  and  allowed  another  to  erect  a  house  on 
the  pathway,  a  claim  to  enforce  the  right  by  the  removal 
of  the  building  will  not  be  entertained.*^  A  tenant  cannot 
as  against  his  landlord  acquire  by  prescription  an  ease* 
ment  of  way  in  favour  of  the  land  occupied  by  him  as 
tenant  over  other  land  belonging  to  his  landlord.^ 

Though  a  plaintiff  setting  up  a  right  of  way  must  injimotioM 
succeed  not  only  secundum  prcbtUa  but  also  secundum  ^^uoa  u 
allegata  a  too  technical  view  must  not  in  this  country  be  "'*^ 
taken  of  the  pleadings.^  Whenever  a  claim  to  a  right 
of  way  and  its  infringement  has  been  made  out,  the  Court 
will  interfere  by  Injunction,  in  proper  cases  and  where  the 
circumstances  warrant  that  relief,  for  the  protection  of 
that  right.  If  the  damage  is  unsubstantial  and  trifling, 
the  Court  may  refuse  to  interfere  by  Injunction,  but  where 
a  plaintiff  is  held  to  be  entitled  to  the  user  of  a  right  of 
way  and  the  inconvenience  caused  to  him  is  real  and 
substantial  the  Court  will  grant  an  Injunction  against  its 
obstruction.^  In  the  undermentioned  case^  the  plaintiff 
sued  to  obtain  an  Injunction  restraining  the  defendants 
from  erecting  a  door  to  a  khadki  (or  small  street  with  a 
door  at  one  end  and  containing  five  or  six  houses  on  each 
side) :  from  raising  the  level  of  the  doorway  above  its 
original  level  and  from  executing  any  building  work  there 
which  might  cause  obstruction  or  difficulty  to  the  passing 

•  Proeontui  Coomar  SingKa  y.  Bam  neUaU  Qordhandan,  I.  L.  B.,  17  Bom., 
Coomar  Gho§€,  I.  L.  R.,  Id  Cal.,  640  648,  665,  666  (1R90)'  see  anie,  p.  165. 
(1889).  »  G,    I.    P.    BaUway  Comprnty    r, 

•  Beni    Madhab    Das    y.     Bamfay  Nowrofi  Paianp,  L   L.  R.,  10  Bru., 
Both,  1  B.  L.  R.,  S.  a,  213  (1868).  390  (1885). 

•  Udit  Singh  y.  Katdki  Bam,  I.  U  *  MagandcA  y.   CkhiiaM,  I.  L.  R., 
R.,  14  All.,  185  (1892).  26  Bom.,  136  (1901). 

«  BiMckordaas    AmiMbikai    r.    Ma- 

W,  I  32 
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^i  eattle,  carriages,  carts  and  fire  engines  through  the  door- 
way or  over  the  land  of  the  khadki.  The  plaint  also  contain- 
ed a  prayer  for  such  other  relief  as  the  Court  might  think 
fit.  After  filing  the  plaint  the  plaintifiE  applied  for  an 
interim  Injunction  pending  the  hearing  of  the  suit,  which, 
however,  was  refused.  The  defendants  thereupon  erected 
the  door,  and  at  the  hearing  contended  that  inasmuch  as 
the  plaint  prayed  only  to  prevent  the  erection  of  the  door 
and  not  for  its  removal  when  erected,  the  plaintiff  could  not 
obtain  the  latter  relief  in  the  suit, but  must  file  a  fresh  suit. 
The  Lower  Court  dismissed  the  suit,  holding  that  on  the 
erection  of  the  door  a  new  and  different  cause  of  action 
had  arisen  for  which  a  fresh  suit  must  be  filed.  On  appeal 
Held  (reversing  the  decree  and  remanding  the  case)  that 
on  the  suit  as  framed  the  Court  could  grant  a  mandatory 
Injunction  for  the  removal  of  the  door.  The  suit  was 
rightly  framed  in  the  light  of  the  circumstances  which 
existed  when  it  was  brought.  It  was  the  defendant's 
subsequent  conduct  which  rendered  it  necessary  that 
the  plaintiff  should  be  given,  as  prayed  for  in  his  plaint, 
such  other  relief  as  the  Court  might  think  fit. 

A  highway,  which  is  not  an  easement  properly  so-called 
may  be  created  either  by  statute  or  by  the  dedication  to 
the  public  by  the  owner  of  the  soil  of  the  occupation  of 
th^  surface  of  his  land  for  the  purpose  of  passing  and 
repassing.  But  an  owner  who  dedicates  to  public  use  as 
a  highway  a  portion  of  his  land  parts  with  no  other  right 
than  a  right  of  passage  to  the  public  over  the  land  so  dedi- 
cated and  may  exercise  all  other  rights  of  ownership,  not 
inconsistent  with  such  dedication.  The  dedication  may 
be  for  special  uses  or  for  a  limited  purpose,  but  not  to  a 
limited  class  of  persons  or  for  a  limited  time.  The  soil 
of  the  highway  up  to  the  centre  of  the  road  is  presumed 
in  the  absence  of  other  evidence  of  ownership,  to  belong  to 
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the  owners  of  the  land  on  each  side  subject  to  the  right  of 
passage  to  the  public.  Enjo3rment  and  user  of  a  way  by 
the  public  is  evidence  from  which  an  intention  to  dedicate 
may  be  presumed.* 

A  class  of  cases  in  which  the  equitable  remedy  by 
Injunction  is  oft^n  sought  are  nuisances  to  public  roads  or 
highways.*  The  public  as  well  in  India  as  in  England 
have  the  right  to  pass  and  repass  along  a  public  highway 
so  long  as  they  do  so  peaceably  and  properly.*  But 
speaking  generally  no  action  can  in  England  be  maintained 
for  a  public  injury.  Therefore  an  action  does  not  lie  for 
obstructing  a  man's  passage  in  a  highway,  because 
ordinarily  he  has  no  more  damage  than  others  of  the 
Queen's  subjects ;  but  the  party  causing  the  obstruction 
most  be  proceeded  against  by  indictment.  If,  however,  the 
person  has  sustained  more  particular  damage  by  the 
nuisance  than  the  puBUc  in  general,  as  il  any  accident 
occur  to  him,  or  he  be  obliged  to  go  a  greater  distance  and 
be  thereby  put  to  an  expense  in  the  conveyance  of  his 
goods  or  otherwise,  then  he  may  sue  the  party  causing  it. 
So  where  in  a  suit  for  the  removal  of  an  obstruction  in 
a  public  pathway  it  was  found  by  the  Courts  below  that 
the  plaintiffs  were  deprived  of  the  only  means  of  grazing 
their  cattle  by  the  obstruction  and  that  they  lost  some 
cows  thereby,  it  was  held  that  the  injury  caused  to  the 
plaintiffs,  by  the  obstruction  of  the  way,  leading  from  the 
village   where  they  resided    to  that  in  which  they  had 

1  See  Kerr,     Inj.,     281—288      and  hammad  Yumtf,  I.  L.  R.,  9  A!L,    434 

cf.    following    decHioDS    on     high-way;  (1S87). 

Saiku    Valad    Kadir  Saumre  v.    Ihro'  2  Kerr,    Inj.,     281;  MoU  v.    School- 

him  Aga   Valad    Mina  Aga^   I.  L.  R.,  1>red,  20  Eq.,  24 ;  AUy.-Oenl  v  Shrtwg- 

2  Bom.,  467    (1877)  ;    Harrendro   Cm-  bvry   Bridge  Co.,  21  Ch.  D.,  762,  and 

mar  Chovodhry  r.  Taramoni  Chowdhrani,  other  eaaea   thei*  cited. 
7  C.  I*  R.,  272   (1880);  Nihal  Chand  i  See  sB  to  this    Hamwn,  v.  Duke 

V.  Atmai  Ali  Khan,  I.  L.  R.,  7   All.,  of  RvtUtnd  (1893),  1  Q.  R,  142. 
362    (1886);   Faiehyab    Khan    v.    Mu- 
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fields  and  pastures  was  peculiar  to  them  and  to  their 
calling,  and  it  caused  them  substantial  loss  of  time  and 
inconvenience ;  and  that  it  was  sufficient  to  entitle  the 
plaintiffs  to  maintain  the  action,  but  it  was  held  also 
that  the  death  of  the  cows  was  too  remotely  and  indirect- 
ly connected  with  the  obstruction  to  furnish  a  cause  of 
action.^  On  the  other  hand,  in  the  undermentioned 
case,^  the  plaintiffs  who  were  Mussulmans,  sued  to 
establish  their  right  to  carry  tahtits  in  procession  along  a 
certain  road  to  the  sea,  and  alleged  that  the  defendants 
(also  Mussulmans)  obstructed  them  in  doing  so.  The 
plaint,  however,  did  not  allege  any  personal  loss  or 
damage  to  the  plaintiffs,  arising  from  the  obstruction. 
Both  the  lower  Courts  found,  as  a  fact,  that  the  road 
along  which  plaintiffs  desired  to  carry  their  tabids  to 
the  sea  was  a  public  road.  Held  in  special  appeal  that 
plaintiffs  could  not  maintain  a  civil  suit  in  respect  of 
such  obstruction,  unless  they  could  prove  some  particular 
damage  to  themselves  personally  in  addition  to  the 
general  inconvenience  occasioned  to  the  public.  The 
mere  absence  of  the  religious  or  sentimental  gratification 
arising  from  carrying  tabuts  along  a  public  road  is  not 
any  such  particular  loss  or  injury  as  would  be  sufficient, 
according  to  English  and  Indian  precedents,  to  sustain 
a  civil  action. 

Section  10  of  Bengal  Act  III  of  1864  does  not  deprive 
a  person  of  any  right  of  private  property  that  he  may 
have  in  land  used  as  a  public  road,  nor  does  it  vest  the 
subsoil  of  such  land  in  a  municipality ;  and  when  such 

^  Abtul  Miah  y.    Natir    Mahom'med  suflficient  to  sustain  a  civil  suit  in  sooh 

I.  L.  R..  22  Cal.,  661  (1896).  oases     referred      ta     Siddmoara      y 

•  SaHou    Valad     Kadir   Sauwre    r.  Krishna,  1. 1^  R.,  14  Mad..  177  (1890) ; 

Ihrakim  Aga  Valad   Mina  Aga,  I.  L.  Faiehyab  Khan  v.   Mviianmad  Tumtf, 

R.,  2   Bom.,  467    (1877).     Authorities  I.  I.  R.,  9  Alt.,  434  (1887). 
as  to  what  constitutes  special   dama^ 
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land  is  no  longer  required  as  a  public  road,  the  owner  is 
^intitled  to  claim  its  possession.^ 

English  law  does  not  allow  an  easement  of  privacy.  (^'J*)  Priv*«y- 
Nor  does  the  law  of  India  admit  of  such  a  right   being 
acquired  by  prescription.    But  Illustration  (6)  to  section 
18  of  the    Easements  Act   shows   that   the    Legislature 
intended  that  an  easement  of  privacy  should  be  acquirable 
by  local  custom   and  the  existence  of  such  a  custom  in 
various  parts  of  India  as  in  Gujerat  and  the  North- West 
Provinces  and  Punjab  has  been  recognised.*    Where  such  injunction* 
a  custom  is  judicially  recognised  and  has  been  proved,  prirlS^* 
an  Injunction   will    be    granted    against    a    threatened 
invasion  or  infringement  of  the  customary  right. 

§  84.  Section  55  of  the  Specific  Relief  Act  in  express  Mandatory 
terms  makes  the  exercise  of  the  Court's  mandatory  power  ^^^^  "^ 
discretionary.*  The  law  relating  to  the  issue  of  manda- 
tory Injunctions  in  cases  of  light  and  air  was  laid  down, 
and  the  English  and  Indian  authorities  reviewed  in  the 
case  of  Benode  Coomaree  Dossee  v.  Soudaminey  Dossee^ 
by  Wilson,  J.,  who  said  : — 

''This  case  so  far  as  it  relates  to  the  granting  of  a  man- 
datory Injunntion,  is  of  undoubted  importance  to  suitors 
in  this  Court,  and  it  seems  to  me  that  the  law  on  the  point 
has  been  somewhat  misapprehended  in  the  Court  below. 
It  rather  seems  to  have  been  assumed  that,  if  the  cause 
of  action,   which  undoubtedly  existed,  was  established, 

1  Modhu    Sudan    Kundu    v.     Pro-  *  Ohantuham  NUkani    Nadkarni  v. 

moda  Naih  Boy,  I.  L.  R.,  20  Cal .  732  Moroba  Ram  Ohnnita  Pai,    I.    L.    R., 

(1893);  and  Me  also  aa  to  the  N.-W.  18  Bom..  492    (1894).    As  to  the  form 

P.  and  Oodh  Mnnioipalitiet  Act ;  Nihal  of  a  mandatory    Injunction  before  the 

Chand  V.  Azmat  Ali  Khan,  L  I^  R.,  Specific    Relief  Act,    see    Ratanji  H, 

7  All..  362  (1885).  BottkwaUa  v.    Bdalji  H.    BoUUwaUa, 

*  Aecaaescitedin  noteSat  pp.  8.  9  8  Bom.     H.  C.    R.,   0.   C,  J.,     196 

ante,  and  in  particular     Goial  Prasad  (1871),  and  as  to  that   Act,  msb.  55 

V.  Radho,  I.  !«.  R.,  10  All.,  358  (1888),  and  illustrations  thereta 
in  which  all  the  previooa  decisions  are  «  I.  L.  R..   16  Oal..   252,  264— 26f 

exhau'ttively  discussed.  (1889). 
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a  mandatory  Injunction,  to  pull  down  the  defendant's 
building,  or  so  much  of  it  as  might  be  necessary,  would 
follow  as  a  matter  of  course.  The  principal  authorities 
on  the  subject  have  been  cited  and  their  effect,  I  think, 
is  plain. 

The  cases  have  all  fallen  under  one  or  other  of  two  class- 
es. The  first  kind  of  case  is  that  of  a  man  who  has 
a  right  to  light  and  air,  which  is  obstructed  by  his 
neighbour's  building,  and  who  brings  his  suit  and  applies 
for  an  Injunction  as  soon  as  he  can  after  the  commence- 
ment of  the  building,  or  after  it  has  become  apparent 
that  the  intended  building  will  interfere  with  his  light 
and  air  ;  a  number  of  oases  under  that  head  have  been 
cited.  A  leading  case  is  that  of  Dent  v.  The  Aucti/m 
Mart  Company,^  To  the  same  class  belong  Ayndey  v. 
Glover,'^  Smi^Ji  v.  Smith ;'  Krehl  v.  Btirrell  ;*  Greenwood 
v.  Homsey.^  Those  cases  all  establish  that  although 
the  remedy  by  mandatory  Injunction  is  always  in  the 
judicial  discretion  of  the  Court,  and  the  circumstances  of 
each  case  may  be  taken  into  consideration,  still  as  the 
general  rule,  and  in  the  absence  of  special  circumstances, 
if  the  injured  man  comes  to  Court  on  the  first  oppor- 
tunity, after  the  buildings  have  been  commenced,  or  on 
the  first  opportunity,  after  he  has  seen  that  they  will 
interfere  with  his  rights,  an  Injunction  being  necessary, 
a  mandatory  Injunction  is  granted. 

On  the  other  hand,  however,  there  may  be  circum- 
stances which  will  lead  the  Court  to  refuse  the  Injunction, 
as  has  certainly  been  done  in  two  cases :  Senior  v.  Pawson^ 
and  Holland  v.  WorleyJ 


U  R..  2  Eq..  238.  •  I*  R..  33  Ch.  D..  471. 

2  L.  R.,  18  Eq..  644.  •  L  R.,  3  Kq..  330. 

L.  R.,  20  Eq..  600.  '  L.  R.,  26  Ch.  D.,  678. 
*  L.  R..  7  Ch.  D.,  661. 
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The  other  class  of  cases  comes  under  a  different  pnn* 
ciple.  When  a  plaintiff  has  not  broa^t  a  suit  or  applied 
for  an  Injunction  at  the  earUest  opportunity,  but  has 
waited  till  the  building  has  been  finished,  and  then  asks 
the  Court  to  have  it  removed  a  mandatory  Injunction 
wiU  not  generally  be  granted,  though  there  might  be  coses 
where  it  would  be. 

This  is  shown  by  the  case  of  Isaiberg  v.  The  East  Indian 
House  Estate  Company;^  Curriers  Company  v.  CorbeU ,^ 
Durell  V.  Pritchard}  The  latter  case  came  before  ttie 
Lords  Justices  from  a  decision  of  the  Master  of  the 
Rolls,  and  L.  J.  Turner  lays  down  that  it  is  within  the 
jurisdiction  of  the  Court  to  grant  a  mandatory  Injunction, 
but  it  ordinarily  abstains  from  granting  one  unless  under 
very  special  circumstances.  The  next  case  I  would  refer 
to— City  of  London  Bretvery  Company  v.  Tennanty^  where 
the  jurisdiction  of  the  Court  to  grant  a  mandatory  Injunc- 
tion is  re-affirmed,  but  it  is  added  in  the  judgment  of  Loid 
Selborne :  'We  know  of  course,  that  the  Court  is  not  in 
the  habit  of  doing  so,  except  under  special  circumstances, 
but  those  circumstances  may  exist. '  The  same  law  is 
followed  in  Stanley  of  Alderley  v.  Shrewsbury.^  There 
have  been  cases  where  mandatory  Injunctions  have  been 
granted.  In  Baxter  v.  Bowen,^  a  mandatory  Injunction 
was  granted  by  Vice-chancellor  Bacon,  and  his  judgment 
was  affirmed  in  appeal.^  But  in  that  case  the  circum- 
stances were  peculiar.  The  thing  removed  was  a  mere 
shed,  and  there  was  something  like  an  agreement  between 
the  parties  that  no  objection  should  be  taken  on  the  ground 
of  complainants  having  delayed  in  bringing  their  action. 


^  3  DeO.  J.  &  S.,  263.  •  L  R.,  9  Eq..  Bid. 

•  2  Dr.  &  Sm.,  866.  •  23  W.  R.  (Kng.\  334. 
»  L.  R.,  1  Ch.  App.,  244.  »  23  W.  R.  (Eng.),  806 

♦  L.  R.,  9  Ch.  App.,  212. 
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That  case  has  been  explained  as  a  very  special  case  in 
OasUn  V.  BaB,*  where  it  is  said :  '  The  Court  will  rarely 
interfere  to  pull  down  a  building  which  has  been  erected 
without  complaint.  Baxter  v.  Bmven  was  a  very  special 
case,  just  one  of  those  exceptions  which  prove  the  rule.  * 
Certain  circumstances  have  been  relied  on  in  this  case  as 
making  it  a  special  one,  particularly  the  notice  which  the 
plaintiff's  witnesses  say  they  gave  to  the  defendants, 
not  to  continue  the  building  so  as  to  obstruct  the  plaintiff's 
rights.  The  learned  Judge  in  the  Court  below  has  believed 
these  witnesses,  and  I  accept  his  finding :  but  the 
authorities  show  that  mere  notice,  not  followed  by 
legal  proceedings,  is  not  sufficient.  That  is  how 
matters  stand,  so  the  English  authorities,  and,  I  think, 
the  Indian  authorities  are  to  the  same  effect.  I  had 
occasion  to  refer  to  the  authorites  in  the  case  of  the 
Shamnugger  Jute  Factary  v.  Ram  Narain  Chatterjee^^  T 
only  refer  to  that  case,  because  on  pages  200,  201,  a  good 
many  of  the  authorities  are  collected.  A  Bombay  case 
was  cited,  which,  it  was  contended,  is  inconsistent  with 
this  view  of  the  law :  Jamnadas  Shankarhl  v.  Atmaram 
Harjivan}  There,  under  the  circumstances  of  the  case,  a 
mandatory  Injunction  was  granted ;  but  we  cannot,  I 
think,  regard  that  case  as  laying  down  any  broad  rule  that 
mandatory  Injimctions  are  to  be  granted  as  a  matter  of 
course  ;  but  it  appears  to  me  the  law  on  this  point  is  well 
settled.  "* 


1  L.  R.,  13  Ch.  D.,  329.  cenoe  ;  Nandkiahor  Baigovan  t    Bha- 

»  I.  L.  B.,  14  Cal.,  189.  ^hai   PranbkaJabhdas,    I.    L.    R.,   8 

-  8  L  L.  R..   2  Bom..  138,  in  which  Bom.,  95  (1883). 

case    the    ciFcomstanoes    conatitutiDg  *  Benode  Coomaree   Dosau    y.  i^oti- 

delay  and  acquiesoence  were  diaooased.  datniney  Doaxe,  I.  L.  R.,  16  Cal.,  252, 

It  is  for  the  defendant  to  show  that  264—266  (1889),  per  Wilson,  J. 
the  right    has  been  loet  by  aoquiei- 
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Prompt  action  is  very  essential  in  these  cases,  if  an  In- 
junction is  the  desired  remedy  J  And  it  will  not,  in 
general  be  granted,  if  the  plaintiff  has  allowed  the 
building  to  be  erected  without  complaint.* 

Notice,  that  an  act  complained  of  is  objected  to,  removes 
all  objections  to  the  mandatory  form  of  the  Injunction,  that 
is,  deprives  the  defendant  of  all  right  to  complain  of  its 
particular  form.'  If  such  act  is  continued  or  carried  on, 
after  clear  and  distinct  notice  of  objection,  or,  if  during  the 
action  an  undertaking  has  been  given  to  pull  down  the 
building,  if  so  ordered  at  the  trial,  and  the  injury  caused 
is  of  a  serious  nature,  the  jurisdiction  to  grant  this  form 
of  Injunction  will  be  exercised  more  freely  than  in  cases 
where  complaint  is  not  made  until  after  it  is  completed.* 

But  a  plaintiff  should  do  something  more  than  com- 
plain :  he  should  take  steps  to  restrain  the  building ;  for^ 
prompt  action  is  very  essential  in  cases  where  a  manda- 
tory Injunction  is  the  desired  remedy.'    So  mere  notice 
not  to  continue  building  so  as  to  obstruct  a  plaintiff'sN 
rights,  is  not,  when  not  followed  by  legal  proceedings>> 


1  Ohana^utm  NUhard  Nadhami  v. 
Moroba  Bam  Chandra  Pai,  I.  L.  R., 
18  Bom.,  492  (1894). 

•  Abdul  Rahman  v.  EtiUle,  I.  L.  R., 
lb  All.,  69,  72  (1893),  v.  ani4>. 

In  BaxUr  v.  Bowen,  however,  44 
I.  J.,  N.  S..  Ch.,  826,  the  building 
which  was  a  mere  shed  wan  removed. 
See  generally  as  to  acqui«cence  and 
Conduct  Specific  Relief  Act,  s.  66. 
«l8-  (A)  (/);  Beni  Madhab  Das  t.  Bam- 
jay  Bokh,  1  B.  L.  R.,  A.  C,  213  (1868). 
Delay  may  be  consistent  with  non- 
acquiescence !  Jamnadas  Shankarlal  v. 
Atmaram  Harjivan,  I.  L.  R,,  2  Bom., 
133,  137(1877) ;  and  acquiescence  itself 
is  no  bar  if  caused  by  misrepresentation, 
favUs  V.  Marshatt,  10  C.  B.,  N.  S., 
711,  or  the  like.    See  Kerr,  Inj.,  19. 

•  Baianii    Hormuji    BoUlewaUa    t. 


Eddlji  Hormasji  BotOewUla,  8  Bora. 
H.  C.  R.,  181,196  (1871);  citing  Jacomb 
v.  Knight,  32  L.  J.,  Ch..  601;  3 
D.  J.  &  S.,  638;  see  Jamnadai  Shan- 
harlot  v.  Aimaram  Harjivan,  I.  L.  R.,  2 
Bom..  138,  139  (1877);  Kerr,  Inj.,  49. 

*  Jacontb  y.  Knight,  supra;  Kreh 
v.  BwreU,  7  Ch.  D.,  661 ;  11  Ch.  D., 
146  ;  Hepbvm  y,  Lordan,  2  H.  ft 
M.,  345  ;  Smiih  y.  Day,  13  Ch.  D.» 
662;  Grand  Junction  Canal  Co,  v. 
Shvqar,  6  Ch.,  489;  Ortenwood  v. 
Homsey,  33  Ch.  D.,  471.  See  Benode 
Coomaree  Douee  v.  Soudaminey  Dasaee 
1.  L.  R.,  16  CfU.,  266  (1889). 

•  Qhanasham  NOkani  Nadkami  v. 
Moroba  Bam  Chandra  Pat,  J.  L.  R,, 
18  Bom.,  474,  492  (1894);  Bniocfs 
Coomaree  Dosaee  v.  Soudaminey  Doe* 
Me,  I.  I..  R..  16  Cal..  262  (1889). 
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a  sufficiently  speeuil  eirccunBtance  for  granting  idief  by 
a  mandatory  Injuncti<m.' 

Where  the  defendant,  upon  receiving  notice  of  motion 
for  an  Injunction,  endeavoured  to  anticipate  the  action 
of  the  Court  by  hurrying  on  his  building,  an  interlocutory 
mandatory  Injuncti<m  was  granted  ordering  that  what  he 
had  erected  ought  to  be  at  once  pulled  down,  without 
regard  to  the  ultimate  result  of  the  action.  It  waa 
observed  that  to  refuse  an  interlocutory  Injunction,  in 
such  a  case,  would  be  to  hold  out  an  encouragement  to 
other  people  to  hurry  on  their  buildings  in  the  hope  that, 
when  they  were  once  up,  the  Court  might  decline  to  order 
them  to  be  pulled  down.^ 

Where  the  defendants,  after  the  Lower  Appellate 
Court  had  passed  a  decree  in  their  favour,  carried  up  a 
wall  complained  of,  notwithstanding  an  appeal  to  the 
High  Court,  the  latter  directed  a  mandatory  Injunction 
to  issue  to  them  to  remove  it.^ 

The  re-erection  of  his  house  by  the  defendant,  not- 
withstanding notice  from  the  plaintiff,  so  as  to  darken 
some  of  the  principal  rooms  of  the  plaintiff's  house,  mak- 
ing them  unfit  for  occupation  during  the  day  without 
artificial  light,  is  an  injury  which  cannot  be  adequately 
redressed  by  an  award  of  damages,  and  against  which 
the  Court  will  grant  relief  by  issuing  a  mandatory 
Injunction,  directing  the  defendant  to  pull  down  so  much 
of  the  house  as  is  necessary  to  stop  the  injury.* 

»  Benode    O-omane  Bosnee    v.   Sow  atituted  Borvice  on  him    was  efiboted: 

daminey  Dosaee^  supra;  Kt  also  Qho'  Von  Jod  v.    Homaeyt    L.  R.,  1896,  2 

ncuAam  NUkant    Nadkami  v.   Moraba  Ch.,  774.    See    also  Shdfer  v.  City  of 

Bam  Chandra  Pai,  supra,  p.  402.  London  Electric  lAghHng   Co.,     I*   R.» 

*  Daniel  v.  Ferguson,   L.  R.,    1891,  1895.  1  Ch.,  287,  322,  323,  cited  ante, 

2  Ch.,  27;  so  also,  where  the  defend-  •  KadarUuii    v.     Bahimbhai,    I.    L. 

ant    evaded   service    of   the   writ   for  R.  13  Bom.,  674,  676  (1889). 

several    days    and,   in     the  meantime  *  Jamnadaa    ShanharkU    v.     Alma' 

proceeded  with  its    building  till  sub-  ram  Harjivan,  I.  L.  R.,  2  Boni.,  133, 
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The  probability  of  the  defendant  suffering  a  greater ' 
loss  by  the  demolition  of  his  house  than  the  plaintiff,  if 
his  claim  could  be  reduced  to  money,  would  suffer  by 
being  awarded  a  money-compensation,  is  no  ground  for 
depriving  the  plaintiff  of  a  mandatory  Injunction  in  his 
favour,  except  under  special  circumstances.' 

Where  the  plaintiff  and  the  defendant,  being  owners 
respectively  of  two  adjoining  houses  and  the  verandahs 
immediately  in  front  of  those  houses,  agreed  that  they 
should  keep  the  verandahs  open  and  not  build  upon  them 
or  divide  them  by  a  wall.  ReU  that  the  mere  fact  that 
the  defendant  when  rebuilding  his  house,  built  its  new 
front  wall  in  advance  of  the  plaintiff's,  thus  encroaching 
on  the  defendant's  own  verandah  in  breach  of  the  agree- 
ment, was  not  sufficient  in  itself  to  justify  the  Court  in 
granting  a  mandatory  Injunction  ordering  its  removal. 
It  should  also  be  satisfied  that  the  new  wall  so  materially 
interfered  with  the  comfort  and  convenience  of  the  plain- 
tiff, that  the  consequences  of  the  breach  of  agreement 
could  not  adequately  be  compensated  by  damages.  It 
should  also  satisfy  itself,  whether  the  plaintiff  protested 
against  the  new  wall  being  built,  whilst  in  course  of 
erection,  or  quietly  acquiesced  in  what  the  defendant  was 
doing,  and  only  objected  when  the  wall  was  completed. 
In  the  latter  case  the  Court  should  only  award  damages.^ 

An  Injunction,  in  a  case  of  light  or  air,  if  mandatory, 
should  only  order  the  demolition  of  so  much  of  the 
servient  owner's  building  as  interferes  with  the  access  of 
light  to  which  the  dominant  owner  is  entitled,  and,  if 

(1877) ;  in  Batanji  U.  BoUleuxtOa  v.  ram  Harjivan,  T.  L.  }{.,  2  Bom.,  133. 
Edalji  H,  BottUwaUa  ak>o  (8  Bom.  H.  138,  130  (1877) :  such  special  cir- 
C.  R.,  O.  C.  J.,  81  supra),  notice  cumstonoea  existed  in  Senior  v.  Paw- 
was  given  protesting  against  the  anrit  L.  R.,  3  Eq.,  330. 
building,  and  a  mandatory  Injunction  *  Ranchod  Jatnnadas  v.  LaUu  ffiri' 
was  therefore  granted.  das,  10  Bom.  H.  C.  R.,  95  (187^). 
*  Jamnadas    Shankarlal    y.     Atmo' 
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prohibitory,  should  only  restrain  him  from  erecting  or 
continuing  any  building,  so  far  as  it  would  cause  such 
interference.^ 

To  determine  what  demolition  of  a  house  is  necessary, 
the  Court  executing  the  decree  may  be  directed  to  em- 
ploy a  professional  man  agreed  on  by  the  parties,  if  they 
can  agree,  or  nominated  by  the  Court,  if  they  cannot.' 

1  Bah  V.  Alahasu,  I.  L.  R,  20  Harfimn,  L  L.  R.,  2  Ban.,  133 
Bom.,    788  (1805).  (1877).  aa  to  tho    ecCoTTement  of  the 

'  Jamnadas    Shantarlal  v.  Atmaram      Injunotion,  ▼.  ante,  §  45. 
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Injunctions  against  Infringemrnt  of  Copyright, 
Tkadk-Marks  and  Patents. 

I  86.    Coi^RiGHT.  S  88.    Injunotiojis         aoainst      Is- 

^^     ,  _  FRmOKMKNT    OF     TBADK-M.iBKf», 

I  86    Injunctions        aoainj<t        Is-       .  „«     ^ 

'  {89.    Patents. 

FBINOBMENT     OF     COPYEIOHP.  .  n^       t  -  t 

I  90.    Injunctions        against       In- 
{  87.    Tbadb-marks.  fbinqement    of    Patents. 

§  85.  Copyright  means  the  sole  and  exclusive  liberty  Copvnc^t. 
of  printing  or  otherwise  multiplying  copies  of  any  book' 
already  published  and  is  the  creation  of  Statute,  while 
what  is  sometimes  called  "  copyright  at  common  law  " 
is  really  an  incident  of  property,  and  not  **  copyright" 
in  the  strict  sense.  The  rights  of  the  author  before 
publication  are  these : — He  has  the  undisputed  right  to 
the  MSS.,  he  may  withhold  or  communicate  it,  and  com- 
municating he  may  limit  the  number  of  persons  to  whom 
it  is  imparted,  and  impose  such  restrictions  as  he  pleases 
on  the  use  of  it ;  and  the  fulfilment  of  the  annexed  con- 
ditions he  may  proceed  to  enforce  and  for  their  breach 
he  may  claim  compensation.  The  author  may  prevent 
the  publication^of  his  work  until  he  himself  has  made  it 
public.  The  common  law  gives  a  man  who  has  compos- 
ed the  work  a  right  to  that  composition  just  as  he  has  a 

*  6  &  6  Vio.,  c.  45,  B.  2:  '*  Book  phlet,  sheet  of  letter-press,  sheet  of 
means  and  includes  every  Tolume  mosio  map,  chart  or  plan  separately 
part  or  division  of  a    volume,  pam-      published'* 
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right  to  any  other  part  of  his  personal  property.  This 
right  is  really  an  incident  of  property  and  not  copyright 
in  the  strict  sense.  But  though  a  man  has  this  right, 
the  question  of  the  right  of  excluding  all  the  world  from 
copying,  and  of  himself  claiming  the  exclusive  right  of 
forever  copying  his  own  composition  after  he  has  pub- 
lished it  to  the  world  is  a  totally  different  thing ;  copy- 
right is  the  exclusive  right  of  multiplying  copies  of  a 
work  already   published   and   is  regulated   by  Statute.' 

For  an  intellectual  work  to  be  capable  of  protection  as 
copyright  it  must  be  (1)  innocent,  that  is,  not  seditious 
or  libellous  (the  libel  being  against  the  State),  not  im- 
moral, not  fraudulent  or  professing  to  be  what  it  is  not 
with  intent  to  deceive,  and  according  to  English  law  not 
blasphemous ;  (2)  the  work  must  have  literary  value, 
though  very  little  usefulness  or  material  value  will  suffice 
to  obtain  protection  ;*  and  (3)  the  work  must  be  original.^ 

There  cannot  be  in  general  any  copyright  in  the  title 

.  vr  name  of  a  book.     Where  a  man  sells  a  work  under  the 

name  or  title  of  another  man,  or  another  man's  work, 

that  is  not  an  invasion  of  copyright  but  a  common  law 

fraud.* 

A  translation  and  a  copy  stand  on  different  footing ; 
in  the  former  the  skill  and  time  and  labour  of  another 


1  Jeffreys  v.  J*w«y,  4  H.  L.  C ,  815  ;  hold  not  to  be   "books  "   capable  of 

Suck  V.  Prieiter,  19  Q.  B.  B.,  629.  copyright    5ef     Scnittaa's     Law     of 

•  So  a    perforatwi  axrd  with    eome  Copyright,     106—107.      Hie    privilege 

venes  on  it  whiuh  tbro^ringthe   '*  Sha-  is,  however,  not  confined   to  works    of 

dow  of   the  Cro«s'*  on   the  wall  went  literary  merit  in  the  strict  sense  cl 

by  the  name  of  the    Criuograph   (CabU  the  word.    So  a  book   of  statistic*,  a 

V.  Marks,  47  L.  T.,  432),  and  an  album  guide-book,    directory    and    the     like 

for  holding  photographs,   seven  of  tlie  may  be  the  subject   of    oopyri7h\  »e 

.pages  of  which  bore  pictures  cf  castles  Kerr,    Inj.,   360    as  to    odlecHou   of 

witb      short    Ietter*prt»8    descriptions  advertisement,     see    La$nb    v.  Evan$^ 

{Sehove  V.    Schminhe,  33  Ch.  P.,  546).  1893,  1  Gh.,  218. 

and  a  can^  for  the  face  of  a  barometer  '  Serutton,  op.   eO.,    104.^111. 

.{Daw  V.  ComiY/i,  52    L.  C,  639)  were  *  Didrs  ▼.  Yates,  18  Ch.  IX^  76,  «9. 
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have  been  employed  and  a  book  has  been  produced  avail- 
able for  a  different  class  or  race  of  readers.  A  person 
who  translates  a  book  into  another  language  is  not  there- 
by guilty  of  an  infringement  of  copyright. '  Tt  is  said  that 
there  is  no  copyright  in  news.  But  there  is  or  may  be 
copyright  in  the  particular  forms  of  language  or  modes 
of  expression  by  which  information  is  conveyed  and 
not  the  less  so  because  the  information  may  be  with 
respect  to  the  current  events  of  the  day.  A  practice 
by  newspapers  to  copy  from  other  newspapers  is  no 
defence  to  a  copyright  action." 

The  Act  regulating  the  subject  of  literary  copyright  in 
India  is  Act  XX  of  1847.'  The  Preamble  of  that  Act 
recites  that  doubts  might  exist  whether  the  right  call- 
ed copyright  could  be  enforced  by  the  common  law  of 
England  m  those  parts  of  British  India  into  which  the 
common  law  of  England  had  been  introduced,  and  whether 
the  said  right  could  be  enforced  by  virtue  of  the  principles 
of  equity  and  good  conscience  in  other  parts  of  British 
India,  and  whether  the  Statute  5  and  6  Vic,  c.  45,  had 
made  appropriate  and  sufficient  provision  for  the  en- 
forcement in  every  part  of  British  India  of  the  said  right 
by   proprietors   thereof.      The   Act     provides   that   the 

1  Mwndii    ShaiJc     AMwrahman     v.  XVI  of  1874;  XII  erf  1876;  I  of  1879  ; 

Mina  Mabamed  Shirazi,    I.  L.  R.,  14  as  to  the  aabjeet  of  artistic  oop3mght. 

^om.,   586    (1890):  but     we   observa-  see  Sonitton's  Law    of   Copyright,  2nd 

tions  in  Kerr.  In j ,   389,  vhere  it   is  Ed.,  143;  Kerr,  Inj..  37a-384;  as  to 

slated  that  it  is    difficult  to  we  upon  photographs,    see    PnUnrd    ▼.    Photo- 

what  principle  the   rule  that  a  trans-  graphic    Cy.,    40   Ch.   D.,    346;  as    *o 

ation  is  not  an  mfringement  can    K*  reviews  and    periodicolj,  see  Art  XX 

upheld.  of  1847,  a.   10;  Kerr,  Inj.,  370.    The 

•  Waher  v.  Steinkopfff  1892,  3  Ch.,  author  of  a  contribntion  to  a  period! • 
480.  As  to  copyright  in  a  nt-wnpaper  cal  who  has  not  ported  with  hit  copy- 
see  Cafe  y.  Devon  and  Exeitt  CfmMi-  right  to  the  propristor  of  the  periodical 
HMmud  Newejnjxr.  Cy.,  40  Ch.  1).,  n,ay  sue  an  iafring^  before  pub- 
fiOB.  Hahing  his  contribotioo    in  a~  separate 

*  Repealed  partly  by  Act  XVII  form;  Johnson  y.  Ouorgt  Netmes,  Id^ 
«f   1862;  IX   of   1871;  XIV   of  1870:  1894,  3  Ch.,  66S. 


512  INJUNCTIONS   IN   RR8PBCT   OF  OOPYBIGHT. 

copyright  in  a  book  published  in    the   lifetime    of    itB 
author  within  British  India  after  the  passing  of  the  Act  of 
Parliament,  3  and  4  Wm.  4,  c.  86,  endures  for  the  natural 
life  of  such  author  and  for  the  further  term  of  seven 
years   commencing  at  the   time  of  his   death  and  is  the 
property  of  the  author  and  his  assigns.    If,  however,  the 
above  term  of  seven  years  expires  before  the  end  of  42 
years  from  the  publication  of  the   book,    the  copyright 
endures  for  42  years.    The  copyright  of  a  book  published 
after  the  death  of  its  author  and  after  the  passing  of  the 
abovementioned  Act  endures  for  42  years  from  the  first 
publication  thereof,  and  is  the  property  of  the  proprietor 
of  the  author's  manuscript  from  which  such  book  is  first 
published,  and  his  assigns.'     It  further  makes  provision 
against    the   suppression  of    books  of    importance,^  the 
registration   and  assignment  of  copyright''  and  suits  for 
infringement  of  copyright.*  The  offender  against  copyright 
is  liable  to  a  suit  in  the  highest  local  Court  exercising 
original  civil  jurisdiction.  As  the  class  of  cases  provided  for 
by  section  7  of  the    Copyright  Act   (XX  of  1847)    was 
transferred  to  the  jurisdiction  of  the  Calcutta  Court  of  Small 
Causes  by  Act  IX  of  1850,  notwithstanding  the  express 
language  used   in  section  7  of  the   Copyright  Act,  so  by 
analogy  the  jurisdiction  in  the  same  class  of  cases  arising 
in    the    mofussil    was    transferred  to  the  jurisdiction  of 
the  Mofussil  Courts^of  Small  Causes  by  Act  XLII  of  1860 
and  Act  XI  of  1865.    But  sched.  I  of  Act  Xll  of  1876, 
Amending  Act  XX  of  1847,  has  now  re-transferred  the 
jurisdiction  in  such  suits  to  the  District  Courts.* 


«  Act  XX  of  1847,   8. 1.  of  1887). 

•  76.,  «.  2.  ♦  ift.,  8.  7. 

*  /&.,  flB.  3,  5,  6  (as  to  the  regis-  *  HameedooUak  t.  Mokmfii  Ath' 
tratioQ  of  books  and  as  to  printing  gur  Hoaaein,  I.  L.  B.,  6  Osl>»  4j8P 
presses  andl  newspapers,   9ee  Act  XXV  (1880). 
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Copjnight  in  designs  is  regulated  in  British  India  by 
Act  y  of  1888.  A  design  means  some  peculiar  shape, 
configuration  or  form  given  to  an  article,  or  arrange- 
ment of  Unes,  or  the  like  used  on,  or  with,  an  article,  but 
not  the  article  itself ;  and  copjnight  means  the  exclusive 
right  to  apply  a  design  to  an  article.'  When  a  design  is 
registered,  the  proprietor  has,  subject  to  the  other 
provisions  of  the  Act,  copyright  in  the  design  for  five 
years  from  the  date  of  registration.^  The  Act  provides 
for  the  registration  of  designs  and  for  suits  for  the 
infringement  of  copyright. 

§  86.  A  person  who  infringes  the  copyright  of  another  injimotioiii 
is  liable  to  an  action  for  damages  or  account  and  for  an  infringmiiaat 
Injunction.  So  if  A  pirates  B'«  copyright,  the  latter  ^^ 
may  obtain  an  Injunction  to  restrain  the  piracy  unless 
the  work  of  which  copyright  is  claimed  is  libellous  or 
obscene.^  There  may  be  a  claim  for  an  Injunction  to 
restrain  the  future  infringement  of  the  copyright  and  for 
a  mandatory  order  for  delivery  of  copies  which  have 
been  printed  in  violation  of  the  copyright.  So  in  the 
case  given  above  the  Court  may  also  order  the  copies 
produced  by  piracy  to  be  given  up  and  destroyed.*  The 
plaintiff  must  establish  the  right  claimed  and  its 
infringement,  or  threatened  infringement,  and  he  must 
come  for  relief  with  due  diligence  since  delay  or 
acquiescence  will  be  fatal  to  the  application  unless 
accounted  for.  Nor  can  a  man  have  relief  if  his 
own  conduct  has  led  to  the  state  of  things  that  occasions 
the  application.  The  doctrine  applies  not  only  to  the 
cases  of  his  conduct  towards  the  particular  person  with 

'  Act  y  of  1888,  8.  60  ;  for  the  law  In)..  385—387. 

anterior    to    thi»    Aot    0ee    BtAer  y.  •  Act  I    of  1877.  ■.  64^  ilL  (v);    ««■ 

Stiihtnand,  8  B.  L.  R..  298  (1871).  generally  Kerr,  lnj.»  Oh.  Vm. 

•  /6.,    a.    53.    See    generally    Kerr.  *  lb.  ».  66,  ill.  {g). 

w,  I  88 
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whom  the  controversy  subsists,  but  also  to  cases  where  his 
conduct  with  others  may  influence  the  Court  in  the 
exercise  of  its  equitable  jurisdiction.  The  interference  of 
the  Court  by  Injunction  being  founded  on  pure  equitable 
principles,  a  man  who  comes  to  the  Court  must  be 
able  to  show  that  his  own  conduct  in  the  transaction  has 
been  consistent  with  equity  :  a  book  accordingly  which 
is  itself  piratical  or  which  is  immoral,  indecent,  seditious 
or  libellous,  cannot  be  protected  from  invasion.'  No 
proprietor  of  copyright  in  any  book  may  sue  for  any 
infringement  of  such  copyright  unless  an  entry  has  been 
made  in  the  registry  book.*  The  title  to  copyright  is 
complete  before  registration  which  is  only  a  condition 
precedent  to  the  right  to  sue.  And,  therefore,  it  was  held 
to  be  no  valid  objection  to  a  suit  that  the  infringement 
of  copyright  took  place  before  registration.® 

Infringement  of  copyright  has  been  summarised  as 
follows: — *' Literary  property  can  be  invaded  in  three 
ways  and  in  three  ways  only  : — (1)  Where  a  publisher  in 
this  country  publishes  an  unauthorised  edition  of  a  work 
in  which  copyright  exists,  or  where  a  man  introduces  to 
sell  a  foreign  reprint  of  such  a  work,  that  is  open  piracy. 

(2)  Where  a  man  pretending  to  be  the  author  of  a  book 
illegitimately  appropriates  the  fruits  of  a  previous  author's 
literary  labour,  that  is  literary  larceny. 

''These  are  the  only  two  modes  of  invasion  against 
which   the   Cop}Tight   Acts  have  protected   an   author. 

(3)  There  is  another  mode  which,  to  my  mind,  is  wholly 
irrespective  of  any  copyright  legislation,  and  that  is  where 
a  man  sells  a  work  under  the  name  and  title  of  another 
man  or  another  man's  work.     That  is  not  an  invasion  ol 


1  Kerr.  In}.,  348,  349,  et  ibi  cams.  :<  MacmiUan  v.  8wtek  Chunder  Dtb, 

•  Act  XX  of  r847.  •«.  14:    RouMtc       I.  L.  R.,  17  Cnl.,  962  (1890). 
T.   W,  Thaeker,  1  Hyde.  9,  13  (1864). 
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copyright ;  it  is  common  law  fraud  and  can  be  redressed 
by  common  law  remedies."* 

Tf  a  case  has  been  made  out  for  an  Injunction,  the 
extent  to  which  the  Injunction  ought  to  go  (that  is  whether 
the  Injunction  shall  be  against  the  whole  work  or  only 
against  a  part  of  it)  must  depend  in  each  case  upon  the 
extent  of  the  piracy  and  the  nature  of  the  work.  If 
the  pirated  matter  is  considerable  in  amount  and  is  so 
intermixed  with  the  original  matter  that  it  cannot  be 
separated,  the  Injunction  will  go  against  the  whole  work 
generally.  If  the. pirated  matter  can  be  separted  from 
the  original  matter,  the  Injunction  will  issue  only  against 
that  particular  part.  Tf  the  pirated  matter  is  not 
considerable  in  quantity  or  of  much  value  in  quality, 
or  if,  though  considerable  in  value,  it  is  very  small  in 
quantity  and  quite  out  of  proportion  to  the  mass  of 
original  matter,  the  Court  will  not,  as  a  general  rule, 
interfere  by  Injunction,  but  will  leave  the  plaintiff  to 
his  remedy  by  damages.*  The  principle  of  assessing 
damages  in  all  cases  of  literary  piracy  is  that  the  de- 
fendant is  to  account  for  every  copy  of  his  book  sold 
as  if  it  had  been  a  copy  of  the  plaintiff  and  to  pay  to 
the  plaintiff  the  profit  which  he  would  have  received 
from  the  sale  of  so  many  additional  copies.^ 

It  is  no  infringement  of  the  copyright  of  a  book  to 
make  bond  fide  extracts  from  it,  or  a  boni  fide  abridg- 
ment of  it,  or  to  make  use  of  the  same  common  materials 
in  the  composition  of  another  work,  but  what  constitutes 
a  bona  fide  use  of  a  previous  publication  is  often  a  matter 
of  most  embarrassing  enquiry.*    Where  a  work  has  not 


'  Dicka  V.  Yaiw,  18  Cb.  D.,  76,  00.  23  (1864)  :  a  subsequent  writer   may 

*  KciTy  Iaj.«  350,  351.  make  a   fair  and  legitimate  use   of  a 

^  Pike  V.  Nicholas^  2  Ch.,  260.  prior  publication,  but  he    may    not 

^  Bousaac  v.     Tha'Jier,     1   Hyde,  9,  copy  or  imitate  it  to  such  an  extant 
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been  published  an  Injunction  will  be  refused  in  the 
absence  of  satisfactory  evidence  of  the  actual  contents 
of  the  threatened  publication.' 

It  is  not  necessary  that  the  subject-matter  of  a  book 
must  be  perfectly  new.  A  new  arrangement  of  old  matter 
will  give  a  right  to  the  protection  afforded  by  the  law  of 
copyright.  The  plaintiff,  a  bookseller,  in  1884,  brought 
out  a  new  and  annotated  edition  of  a  certain  well- 
known  Sanskrit  work  on  religious  observances  entitled 
**Vrtraj,^^  having  for  that  purpose  obtained  the  assistance 
of  Pandits,  who  recast  and  re-arranged  the  work,  intro- 
duced various  passages  from  other  old  Sanskrit  books  on 
the  same  subject,  and  added  foot-notes.  In  1885  the 
plaintiff  registered  the  copyright  of  this  work.  In  1886 
the  defendant  printed  and  published  an  edition  of  the 
same  work,  the  text  of  which  was  identical  with  that 
of  the  plaintiff's  work,  which  moreover  contained  the 
same  additional  passages,  and  the  same  foot-notes 
at  the  same  places  with  many  slight  differences. 
Held,  that  the  plaintiff's  work  was  such  a  new  arrange- 
ment of  old  matter  as  to  be  an  original  work  and 
entitled  to  protection,  and  that  as  the  defendants 
had  not  gone  to  independent  sources  for  their  material, 
but  had  pirated  the  plaintiff's  work,  they  must  be 
restrained  by  Injunction.  Held,  also,  that  an  account  of 
the  net  profits  made  by  the  defendants  by  the  sale  of  the 
plaintiff's  book  could  be  ordered  notwithstanding  the 
provisions  of  section  12  of  Act  XX  of  1847,  as  the  result 
of  the  ac^jount  would  be  to  give  to  the  plaintiff  what 
he  could  have  claimed  as  damages  under  that  section.* 


as    to    damage    the  property  of  the  i    •  Oangaifishnu       Shrikiwndas      t. 

acthor    in  his  cnp3rright.    See  Kerr,  Moreshvar     Bapuji    HegishU,     I.    L. 

loj..  362^360.  R.,  13  Bom..  358  (1888). 
1  Morrit  v.  Wright,  6  Ch.,  279,  288. 
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The  plaintiffs,  the  partners  of  a  firm  M.  &;  Co  ,  were  the 
proprietors,  registered  under  6  and  6  Vic,  c.  45    of  the 
copyright  of  a  selection  of  songs  and  poems,  composed 
by  numerous  well-known  authors,  which    was    prepared 
by   one   P.   and  originally    published    in   1861.    Since 
original  publication  the  book  ran  through  several  edi- 
tions, one  of  which  was  published  in  the  year  1882.    The 
book  was  registered  under  the  provisions  of  the  above 
Statute  on  the  8th  February    1889,    the  name  of   both 
the  publisher  and  proprietor  being  entered  in  the  regis- 
ter as  M.  &  Co.,  the  firm's  address  being  given,  and  the 
date  of  the  first  publication  was  entered  as  the  19th  July 
1861.     The  poems  contained  in  the  book  were  arranged 
by  P.,  not  in  chronological  order  of  their  production, 
but  in  gradation  of  feeling  and  subject,  and  at  the  end  of 
the  book  were  given  some  notes,  critical  and  explanatory. 
On  the  15th    January    .1889,    the  defendant  published, 
at  Calcutta,    a    book    containing  the  same    selection  of 
poems  and  songs  as  was  contained   in   P.'«   book.    The 
arrangement,  however,  of  the  defendant's  book  differed 
from  P.'«,  in  that  the  poems  of  each  author  were  placed 
together  and  in   order    of  their    composition.    In     one 
of  the  poems  the  defendant  printed  forty  lines,  which 
were  contained  in  the  work  by  the  original  author,  but 
which  were  omitted  by  P.,  and  in  another  poem  one  line. 
In  many  places  there  were  differences  of  reading  in  the 
two  books,  and  in  more  of  punctuation.     In  the  defend- 
ant's book  some  of  the  titles    to  the  poems,  which  had 
been  assigned  thereto  by   P.  and  not  by    the    original 
authors,  appeared,  as  well  as  a  good  many  of  P.'^  notes, 
some    with    ackowledgment    and   some    without.     With 
each  poem  the  defendant  gave  a  mass  of  notes,  critical 
and  explanatory,  and  he  also  prefixed  to  the  poems  of 
each  author  a  biographical  notice.    The  suit  was  instituted 
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on  the  27th  February  1890,  and  the  plaintiffs 
complained  that  the  publication  of  defendant's  book 
constituted  a  breach  of  their  copyright  and  prayed  for 
the  usual  relief  by  way  of  Injunction  and  damages.  They 
contended  that  although  the  copyright  in  the  works  of 
the  original  authors  had  long  lapsed,  they  were  entitled 
to  the  copyright  in  the   ''selection"  made  by  P. 

It  was  contended  on  behalf  of  the  defendant  that  there 
could  be  no  copyright  in  such  a  selection  ;  that  if  any 
existed,  the  defendant's  book  did  not  infringe  it ;  that 
the  plaintiffs'  book  being  registered  as  first  published 
in  1861  and  the  infringement  charged  being  in  respect  of 
the  edition  of  1882,  and  there  being  no  evidence  to  show 
that  the  same  selection  was  contained  in  the  latter  as  in 
the  former  edition,  the  plaintiffs  were  not  entitled  to  the 
relief  prayed  for ;  that  the  author  of  the  plaintiffs'  book 
being  P.,  in  whom  the  copyright  would  prima  facie  be, 
and  the  property  being  registered  as  in  the  plaintife' 
firm,  the  registry  was  bad,  as  the  assignment  of  the 
copyright  to  the  plaintiffs  was  not  shown ;  that  the 
registration  was  also  bad,  as  the  entry  merely  contained 
the  name  and  address  of  the  plaintiff's  firm ;  that  the 
publication  of  the  defendant's  book  having  been  before 
the  date  of  registration,  the  suit  would  not  lie,  and  that 
the  suit  was  barred  by  the  special  limitation  provided 
by  section  26  of  the  Statute  5  and  6  Vic,  c.  45.  Held, 
that  such  a  "selection"  could  be  the  subject-matter  of 
copyright,  the  true  principle  applicable  to  such  cases  being 
that  one  person  is  not  at  liberty  to  use  or  avail  himself 
of  the  labour  which  another  has  been  at  for  the  purpose 
of  producing  his  work,  and  so  take  away  the  result  of  the 
other's  )j>bour,  or  in  other  words  his  property.  Held, 
further,  ttipt  the  defendant's  book, constituted  a  piracy 
of  the   plaintiffs'    book,  and   had  infringed   their  copy- 
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right,  and  that  they  were  entitled  to  the  relief  they  sought. 
Held,  also,  that  in  the  absence  of  any  evidence  to  the 
contrary  it  was  reasonable  to  assume  that  successive 
issues  of  a  book  of  this  kind  under  the  same  name  are 
substantially  the  same  book ;  that  it  was  unnecessary 
that  the  registry  should  show  an  assignment  of  the 
copyright  by  P.  to  the  plaintiffs  ;*  that  the  registration 
was  not  bad  by  reason  of  the  names  and  addresses  of 
the  partners  of  the  firm  not  being  given  ;^  that  the  title 
to  copyright  is  complete  before  registration,  which  is  only 
a  condition  precedent  to  the  right  to  sue,  and  that  the 
plaintiffs  had  not,  therefore,  lost  their  right  of  action  by 
reason  of  the  defendant's  book  being  published  before 
theirs  was  registered  ;B  and  that,  assuming  that  the  rule  of 
limitation  provided  by  section  26  of  the  Statute  was 
applicable,  the  suit  was  not  barred  by  limitation.*  The 
Court  accordingly  decreed  a  perpetual  Injunction 
restraining  the  printing  or  sale  of  the  defendant's  book 
as  being    an  infringement  of  the  plaintiff's  copyright.^ 

§  87.  A  trade-mark  differs  both  from  copjrright  Tr»d«-iMrk. 
which  has  already  been  dealt  with  and  from  a  patent,  the 
subject-matter  of  the  following  paragraph.  A  copyright 
like  a  patent  relates  to  the  substance  of  an  article  but 
differs  in  that  it  has  reference  to  a  literary  instead  of 
a  material  production.  A  trade-mark  does  not  protect 
the  substance  of  the  article  to  which  it  is  attached  from 
being  imitated,  but  it  identifies  an  article  and  indicates 
the  source  to  which   that  article   is   to    be    attributed.* 

1  Weldon   V.  Dicta,    L.  R.,  10  Ch.       130,  followed. 
D.,  247,    followed.  *  Hogg  v.  Scott,  L.  R.,  18  Eq.,44*. 

•  Low   V.  Routledge,  33  L.  J.,  Ch.,       followed. 

717 ;  and     Wddon  v.     Diets,    Bupra,  •  Macmillan    v.     8urt^     iJhuntUr 

followed.  Dfh,  1.  L.   R.,  17  Cal.,  951  (I890j. 

•  Tuck    V.   Priester,   L.    R.,   19  Q.  •  Sebastian's  Law  of  Trad*  Mtrk- 
B.  D.,  629;  and  Oourband  v.  Wallace,  3rd  Ed..  16. 

25    W.  R.,  604;  W.    X.,     1877;    p. 
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The  Indian  Penal  Code  defines  a  trade-mark  to  be 
a  mark  used  lor  denoting  that  goods  have  been  made,  are 
manufactured,  by  a  particular  person,  or  as  a  particular 
time  or  place,  or  that  they  are  of  a  particular  quality.^ 
A.  trade-mark  is  a  mark  used  to  denote  that  goods  are 
the  manufacture  or  merchandise  of  a  particular  person, 
and  any  symbol,  mark,  name,  or  combination  of  names, 
marks,  and  the  like  may  be  used  as  a  trade-mark. 

It  must  not  be  assumed  that  every  ornament  which 
may  be  applied  to  the  case  or  flask  or  wrapper  in  which 
goods  are  exposed  for  sale  are  necessarily  trade-marks. 
Such  ornaments  are  often  employed  as  mere  devices  to 
arrest  attention  and  are  not  intended  to  convey  any  other 
meaning.  To  constitute  them  trade-marks  they  must  have 
been  adopted  as  symbols  devised  to  distinguish  a  particular 
class  of  goods  as  the  goods  of  class  manufactured  or 
selected  by  a  particular    manufacturer  or  merchant,' 

The  function  of  the  trade-marks  is  to  give  the  pur- 
chaser a  satisfactory  assurance  of  the  make  and  quality  of 
the  article  he  is  buying.  It  means  the  mark  under  which  a 
particular  individual  trades  and  which  indicates  the  goods 
to  be  his  goods — either  goods  manufactured  by  him,  or 
goods  selected  by  him,  or  goods  which  in  some  way  or 
other  pass  through  his  hands  in  the  course  of  trade.  It 
is  a  mode  of  designating  goods  as  being  the  goods  which 
have  been,  in  some  way  or  other,  dealt  with  by  the  person 
who  owns  the  trade-mark.^  There  may  be  a  right  to  exclu- 
sive use  of  a  trade-mark  by  traders  who  are  importers 
only.*    "The  benefits    derivable    from    the    recognition 

1  S.  478 ;    this  definition  has  been       op,  cit.,  3. 

adopted  by    the   Indian  Merchandise  *  RaHi  v.  FUming,  I.  L.  R..  3  Oa]., 

Marks  Act,  1889  (Act  IV  of  1889).  417  (1878);    Taylor  v.    Vim*ami,  I. 

2  UvergM  v.  Hooper,  I.  L.  R..  8  L.  R,,  6  Mad.,  108  (1882);  Sebas- 
Mad.,  149,  153  (1884).  tian,  op.  cit.y   4  ;  Stixo  v.  ProvtMnule, 

^  In   re   Australian     Wine   Import-        L.  R.,  1  Ch.  App.,  196. 
«r«,  Ld.,  41   Ch.   D.,    278:  Sebastian, 
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of  the  exclusive  right  of  a  trader  to  his  trade-mark 
are  apparent  from  the  consideratdon  that  the  *trade- 
mark  is  both  a  sign  of  the  quality  of  the  article  and  an 
assurance  to  the  public  that  it  is  the  genuine  product  of 
his  manufacture.  It  thus  often  becomes  of  great  value 
to  him,  and  in  its  exclusive  use  the  Court  will  protect 
him  against  attempts  of  others  to  pass  off  their  products 
upon  the  pubUc  as  his.  This  protection  is  afforded,  not 
only  as  a  matter  of  justice  to  him,  but  to  prevent  imposi- 
tion  on  the. public'  The  protection  of  trade-marks  is, 
therefore,  beneficial  to  the  public,  since  it  enables  them 
to  buy  with  confidence  that  they  are  getting  what  they 
require ;  while  at  the  same  time  it  is  beneficial  to  the 
manufacturer  since  it  affords  him  the  means  of  securing 
the  benefit  of  the  custom  which  he  de^serves  and  which 
is  intended  for  him.*'^ 

At  common  law,  until  the  Judicature  Acts,  it  was 
necessary  to  prove  that  an  injury  had  been  actually  done 
and  intentional  deception  on  the  part  of  the  defend- 
ant. In  equity  it  was  enough  to  show  that  the  defendant 
threatened  to  do  and  would,  if  not  prevented,  do  that 
injury,  and  it  was  not  necessary  to  prove  an  actual 
fraudulent  intention,  the  remedy  being  obtainable  if 
the  defendant's  conduct  has  been  such  as  to  produce 
the  effects  of  fraud,  though  he  may,  in  fact,  have  acted 
in  perfect  innocence.'^  It  is  not  enough  to  say  that 
there  was  no  fraudulent  intention.  That  is  no  reason 
why  an  Injunction  should  not  be  granted.  Where 
the  defendants  sold  goods  bearing  the  same  trade-mark 

^  Sebastian,    op.  eit.,  citing  Man-  '  lb.,  9,  13 ;  as  to  the  origin  and 

haUan  Medicine  Co.    v.     Wood,  106,  history  of  the  right  of  action  in  trade- 

U.    S.   Rep.,     218   (Amer.)*     To  the  mark  cases,  see  judgment  of  Me.Uith, 

same  effect  see  observations  in    Lav-  L.  J.,  in  Singer    Manufaduring    Co, 

ergne    v.    Hooper,  I.  L.   R.,  8  Mad.,  v.  Wilson,  2  Ch.  D.,  463. 
149,  153  (1884). 
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as  the  plaintiff's  merchandise,  and  the  defendants  stat- 
ed that  they  had  nothing  to  do  with  the  ticket,  as 
it  had  been  sent  them  on  goods  from  their  constituent 
at  Glasgow,  and  that  they  had  telegraphed  home  to  their 
constituent  concerning  the  ticket,  and  it  was  argued  that 
no  fraud  have  ever  been  intended,  the  Court  observed  • — 
'*  I  do  not  think  I  have  any  option,  if  the  marks, 
which  defendants  have  used,  are  those  of  the  plaintiffs ; 
no  matter  what  their  intention  was,  a  perpetual  Injunc- 
tion would  be  granted.  In  the  meantime  an  interlocu- 
tory Injunction  must  issue.  Obviously  there  is  a  close 
imitation.    Interlocutory  Injunction  to  issue  with  costs."^ 

The  fundamental  rule  is  that  one  man  has  no  right  to 
put  off  his  goods  for  eale  as  the  goods  of  a  rival  trader. 
He  cannot  be  allowed  to  use  names,  marks,  letters  and 
other  indicia  by  which  he  may  induce  purchasers  to  be- 
lieve that  the  goods  which  he  is  selling  are  the  manu- 
facture of  another  person.  Whether  the  defendant  has 
infringed  the  plaintiffs'  rights  depends  upon  the  ques- 
tion how  far  the  defendant's  trade-mark  has  such  a 
resemblance  to  that  of  the  plaintiffs'  as  to  be  calculated 
t,o  mislead  incautious  purchasers.' 

The  general  principle  upon  which  the  Courts  exercise 
jurisdiction  in  the  case  of  trade-marks  has  been  stated 
to  be  that  *'  a  manufacturer  who  produces  an  article  of 
merchandise  which  he  announces  as  one  of  public  utility, 
and  who  places  upon  it  a  mark  by  which  it  is  distin- 
guished from  all  other  articles  of  a  similar  kind,  with  the 
intention  that  it  may  be  known  to  be  of  his  manufacture. 


1  Graham  tt  Co.  v.  Kerr,  Dodds  <t-  33) ;    Bwing  A  Co.  v.  Orant,  Smith  <fr 

Co.,  3   B.   L.    R.,   App..   4  (1869)  to  Co.,  2  Hyde,  185  (1864). 

the     same     effect    see  Hugh    Balfour  •  Badische    Aniline  dr  Soda  Fabrik 

rf?  Co.    V.    Edward,    Ehindar,  Kilhnrn  v.  Maneckji  Shapnrji    Kairak,    I.    L. 

dy    Co.,  1  Hyde,    270  (1863);  (follow-  R.,  17   Bom.,  684,  693.  694  (1893). 
jiig  Millington  v.  Fox,    3   My.    &  Cr., 
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becomes  the  exclusive  owner  of  that  which  is  henceforth 
called  his  trade-mark.  By  the  law  of  this  country,  and 
the  like  law  prevails  in  most  other  civilized  countries, 
he  obtains  a  property  in  the  mark  which  he  so  affixes  to 
his  goods.  The  property  thus  acquired  by  the  manu- 
facturer, like  all  other  property,  is  under  the  protection 
of  the  law,  and  for  the  invasion  of  the  right  of  the  owner 
of  such  property,  the  law  affords  a  remedy  similar  in  all 
respects  to  that  by  which  the  possession  and  enjoyment  of 
all  property  is  secured  to  the  owners."*  And  so  the 
Specific  Relief  Act  declares  that,  for  the  purpose  of 
section  54  which  deals  with  the  subject  of  perpetual 
Injunctions,  a  trade-mark  is  property.^ 

The  common  law  remedy  was  by  an  action  on  the  case 
for  damages  caused  by  the  offender's  fraud  in  which 
action  it  was  necessary  to  show  that  the  plaintiff  had 
been  accustomed  to  use  a  certain  mark  upon  goods  of  his 
manufacture  to  denote  that  that  was  so,  that  that  mark 
was  known  in  the  trade,  and  that  the  defendant  had 
imitated  the  mark  and  sold  goods  bearing  it,  as  and  for 
the  plaintiff's  goods,  with  intent  to  defraud  :  the  equit- 
able remedy  was  by  Injunction  together  with  an  account, 
or  damages,  if  preferred. 

The  law  as  to  trade-marks  is  now  regulated  in  England 
by  Statute*  which  is  not  the  case  in  this  country  save  as 
to  criminal  proceedings  under  the  Indian  Merchandise 
Marks  Act.*  There  is  no  registration  of  trade-marks  in 
India  as  there  is  in  England.  There  being  no  acquisition  by 
registration  in  this  country,  in  order  to  establish  a  claim 


1   Ranmme     v.     Graham,    51   L.    J..  "•  Act  IV    of  1889  as   amended  by 

Ch..  897.  per     Bacon.     V.    (\        See  Act  IX   of   1891;  »««    also    the    Sea 

Ooodfelhw  v.  Prince,  .35  Ch.  D.,  13.  Ciutomn  Act  (VIII  of  1878),  and  the 

•  Act  I  of  1877,  ji.   54,  Explanation.  edition  of  the  first  mentioned  Act  by 

•  See  46  &  47  Vic,  c.  67.  Reginald  Gilbert,  2nd  Ed.,   1892. 
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to  trade-mark,  it  must  be  shown  that  the  mark  has  been 
applied  by  the  plaintiff's  properly,  that  is  to  say,  that 
he  has  not  copied  any  other  person's  mark  and  that 
the  mark  does  not  involve  any  false  representation,  and 
that  the  article  so  marked  is  actually  a  vendible  article 
in  the  market.  For  no  property  in  a  trade-mark  can 
be  acquired  except  through  the  process  of  sale,  or  offering 
for  isale  in  the  market  [of  the]  article  to  which  the  trade- 
mark is  affixed.' 

Such  possession  and  use  of  a  trade-mark  in  one  market 
as  to  constitute  a  right  in  it,  estabUshes  in  the  owner 
thereof  an  exclusive  right  to  that  trade-mark  in  other 
markets,  although  the  owner  may  not  have  used  it  in 
such  markets.^  A  right  to  use  a  trade-mark  may  be 
created  by  license  or  assignment.  There  is  no  length 
of  time  required  for  the  acquisition  of  a  right  to  a  trade- 
mark. As  it  may  be  acquired  it  may  be  abandoned, 
and  no  length  of  time  is  required  to  constitute  an  aban- 
donment.* 

The  principle  which  applies  to  the  case  of  a  man  sell- 
ing his  goods  as  the  goods  of  another  applies  to  the  case 
of  a  man  using  the  trade-name  of  another  for  the  purpose 
of  reaping  the  benefit  of  the  reputation  which  the  other 
has  already  acquired  in  the  market.  In  imitations  of 
trade-names  used  as  such  and  not  as  trade-marks  of 
goods,  there  is  a  difference  from  trade-marks  proper : 
there  is  a  false  representation,  but  it  is  a  representation 
not  that  certain  goods  are  certain  other  goods,  but  that 
a  certain  establishment  is  a  certain  other  establishment, 
the  object  being  that  the  one  establishment  should  ob- 
tain custom  intended  for  the  other.  Such  cases  are  not 
eases  of  trade-mark,   not   beingTconcerned  with  marks 

1  SebMtian,  op.  cit.,  96.  Mad.,  U9  (18S4). 

•  Laveripu  v.  Hooper,   1.   L.    R.,  8  •  lb.,  154. 
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placed  on  vendible  articles  in  the  market,  but  still  the 
Court  has  to  proceed  upon  much  the  same  lines.  The 
same  principles  which  apply  to  the  right  to  use  a  name 
are  also  appUcable  to  the  use  of  a  trade-name  or 
partnership,  form  or  style.  ^ 

Where  a  name  or  word  was  originally  or  has  become 
descriptive  of  an  article,  it  cannot  be  protected  as  a  trade- 
name. A  trade-name  may,  however,  be  so  appropriated 
by  user  as  to  come  to  mean  the  goods  of  the  plaintiffs 
though  it  is  not  and  never  was  impressed  on  the  goods 
or  packages  so  as  to  be  a  trade-mark.  Where  it  is  es- 
tablished that  such  a  trade-name  bears  that  meaning 
the  use  of  that  name  or  one  so  nearly  resembUng  it  as 
to  be  likely  to  deceive,  as  applicable  to  goods  not  the 
plaintiSs,  may  be  the  means  of  passing  oS  their  goods 
as  and  for  the  plaintiffs  just  as  much  as  the  use  of  a  trade- 
mark ;  and  the  law,  so  far  as  not  altered  by  legislation, 
is  the  same.^ 

§    88.     A    trade-mark    being  property  an    Injunction  lujunotioM 
will  be  granted  when  the  defendant  invades  or  threatens  iafzin»meiit 
to  invade  the  plaintiff's  right  to  or  enjoyment  of  that  marbi. 
property.     So  if  -4  improperly  uses  the  trade-mark  of 

B,  the  latter  may  obtain  an  Injunction  to  restrain  the 
user,  provided  that  B^s  use  of  the  trade-mark  is  honest.^ 
Mention  has  already  been  made  of  the  acquisition  and 
proof  of  title  to  trade-mark ;  as  to  what  degree  of  re- 
semblance is  necessary  to  constitute  the  fraudulent  or 
colourable  imitation  of  a  trade-mark,  it  is  impossible  to 

1  Kerr,  Inj.,   399 — 401 ;  Sebastian,  there  oited- 

op.  cit.,  18.    See  also  Tusaaud  v.  Tua-  '  Act  I  of  1877.  s.  54.  111.  (to) ;  and 

saitd,  44  Ch.  D.,  678.  see  ArchibaXd  On  Swing  v.  Choonee- 

'  Singer  Manufacturing  Co,  y.  Loog^  loU  Muttick,  Coryton,  150  (1865) ;  and 

L.  R..  8  App.  Cas.,  32.    See  Redda-  generally  Kerr,  Inj.,  394,   a  wq. ;  as 

way  y.  Schroder,  Smidt  ds  Co.,  8  C.  W.  to  interlocutory  Injanotions  in  parti- 

N.,    151    (1903),  S.  C.  in  appeal,  9  colar,  see  Sebastian,  op,  c«l.,  191,  192. 

C.  W.   N.»    281     (1905),    and    cases 
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lay  down  any  general  rule.  In  each  case  as  it  occurs  it 
must  be  ascertainedVhether  there  is  such  a  resemblance 
as  that  ordinary  purchasers  purchasing  with  ordinary 
caution  are  likely  to  be  misled.^  The  same  considerations 
o'  policy  which  prior  to  the  regulation  of  trade-marks 
by  Statute  induced  the  English  Courts  to  protect  them, 
and  to  recognise  in  a  manufacturer  or  selector  a  right 
under  certain  limitations  to  the  distinguishing  mark  or 
title  under  which  he  offered  his  goods  to  the  public  and 
to  mulct  in  damages  any  other  person  who  intentionally 
infringed  a  trade-mark  so  adopted,  have  induced  the 
Courts  in  this  country  to  accept  as  consonant  with 
equity  and  justice  the  general  rules  which  obtained  in 
commercial  countries  respecting  trade-marks.  Of  course 
the  Courts  in  British  India  would  only  recognise  the 
particular  provisions  of  the  Statute  law  of  other  countries 
in  so  far  as  may  be  necessary  for  the  determination 
of  rights  which  have  been  acquired  under  such  provi- 
sions, unless  indeed  by  the  law  of  England  or  British 
India  they  are  directed  to  do  so.^  Though  the  principles 
of  English  law  are  generally  applicable,  it  must  not  be 
supposed  that  cases  in  this  country  are  always  to  be 
decided  on  the  same  principles  as  those  which  are  followed 
in  England.* 

The  ground  upon  which  a  person  is  restrained  from 
using  another's  trade-mark  is,  that  he  is  gaining  an  ad- 
vantage by  the  use  of  a  particular  trade-mark,  which  is 
the  property  of  another.  It  is  not  necessary  to  prove 
intentional  fraud,  or  to  shew  that  persons  have  been 
actually   deceived.      It  is   sufficient,     if   the    Court    be 


1  Su  Kerr,  Inj.,  415,  e/  nq,  -^  Hugh  Balfour  A  Co.  v.     Edtoard, 

»  Lavergne  v.  Hooper,   I.    L.    R.,   8       Dundar,  Kitburn  dt  Co.,  1  Hyde,  270 
Mad..  152.  153  (1884).  (1863). 
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satisfied,  that  the  resemblance  is  such  as  would  be 
likely  to  cause  the  one  mark  to  be  mistaken  for  the 
other.* 

*'No  trader  can  complain  against  a  rival  trader  in 
regard  to  any  announcement  he  makes  concerning  the 
goods  which  he  sells,  so  long  as  no  statement  is  made 
which  is  untrue,  or  calculated  to  mislead.  But  besides 
making  use  of  ordinary  language  and  their  own  names, 
in  order  to  announce  to  the  public  what  they  wish  to 
make  known  with  respect  to  their  goods,  traders  are 
in  the  habit  of  resorting  to  a  variety  of  devices  in 
order  to  catch  the  eye  of  the  public,  and  to  represent  to 
them  in  a  striking  manner  what  they  wish  to  announce. 
Sometimes  they  wrap  their  goods  in  a  fanciful  cover, 
sometimes  they  impress  upon  their  goods  a  fanciful 
name,  at  other  times  a  fanciful  plant  or  animal ; 
and  when  a  trader  specially  selects  and  appropriates 
to  himself  for  the  purpose  of  distinguishing  his 
goods  a  device  of  this  kind,  that  device  becomes  his 
trade-mark  proper,  and  no  one  else  is  allowed  to  use  it. 
But  if,  without  any  such  special  selection  and  appropria- 
tion, the  goods  of  the  trader  do  in  fact  happen  to  bear 
some  particular  mark,  and  this  mark  has  come  to  be  as- 
sociated by  the  public  with  this  trader's  name,  so  that 
all  goods  bearing  that  mark  are  supposed  to  come  from 
him,  then  also  the  law  will  not  allow  any  person  to  use 
a  mark  of  this  latter  description  any  more  than  it  will 
allow  him  to  use  a  rival  trader's  trade-mark  proper  and 
for  this  reason,  because  in  either  case  there  is  made,  or 
there  is  assumed  to  be  made,  a  representation  to  the 
public  which  is  false,  namely,  that  the  goods  which  are 
the  goods  of  one  trader  are  the  goods  of  another.     But 

1  Bmng  A    Co.  y.  Orant   Smith  <b       case  in  1  Hyde,  I  (1863). 
Vo.,  2  Hyde.  186  (1864) ;  see  report  of 
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tilis  distinction  has  been  drawn  between  these  two  cases. 
If  it  be  shown  that  a  trader  has  infringed  a  rival  trader's 
trade-mark  proper,  that  is  to  say,  the  mark  which  another 
trader  has  specially  selected  and  appropriated  for  the  pur- 
pose of  distinguishing  his  goods,  the  Court  will,  without 
further  evidence,  at  once  interfere,  taking  it  for  granted 
that  such  a  proceeding  is  calculated  to  deceive  the 
pubUc ;  whereas,  if  the  mark  be  one  which  has  not  been 
specially  selected  and  appropriated  by  the  trader  for 
this  purpose,  evidence  must  be  given  to  show  that  the 
mark  was  so  understood  by  the  public  as  to  make  it  clear 
that  the  proceeding  had  either  deceived,  or  was  at  least 
calculated  to  deceive,  the  public.  Marks  of  both  these 
kinds  are  usually  called  trade-marks  and  the  distinction 
between  the  two  cases  is  not  one  of  principle,  but  it  is 
one  which  is  convenient  when  examining  the  evidence 
by  which  it  is  sought  to  prove  the  infringement."* 

'*The  general  principles  on  which  the  Court  gives 
relief  in  cases  of  trade-mark  are  to  be  found  in  Perry  v. 
Truefitty'^  Croft  v.  Day,^  Leather  Chth  Company  v.  Ame- 
rican Leather  Chth  Company,^  These  principles  are 
applied  to  different  classes  of  cases — -first,  to  those  of 
imitation  of  the  entire  trade-marks,  about  which  no 
question  could  exist ;  secondly,  to  imitation  so  nearly 
resembling  the  entire  original  as  to  be  colourable  though 
not  fraudulently  so  [MiUington  v.  Fox  ;*  of  which  Croft  v. 
Dai^  is  an  example] ;  thirdly ,  to  a  class  of  cases  where  the 
entire  original  was  not  very  closely  copied,  as  discussed 
in  Leather  Chth  Company  v.  American  Leather  Cloth 
Company'^ Then  there  are  cases  governed 

1  RaUir.  Fleming,  I.  L.  R.,  3  Cal.,  «  11  H.  L.,  538. 

430,  431  (1878) ;  see  Barlow  v.  Chbind-  •  3  M.  A^  C,  338. 

ram,  I.  L.  R.,  24  Cal..  374  (1897).  •  7  Beav..  84. 

•  6  Bear.,  66.  ^  11  H.  L.,  638. 

»  7  Bear.,  84. 
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by  the  subordinate  principle  enunciated  by  Lord  Cran- 
worth  in  SeioDO  v.  Provezende,^  viz.  : 

^  I  do  not  consider  the  actual  phj^cal  resemblance  of 
the  two  marks  to  be  the  sole  question  for  consideration. 
If  the  goods  of  a  manufacturer  (an  importer  I  hold  to  be 
the  same)  have,  from  the  mark  or  device  he  has  used^ 
become  known  in  the  market  by  a  particular  name,  I 
think  that  the  adoption  by  a  rival  trader  of  any  mark 
which  will  cause  his  goods  to  bear  the  same  name  in  the 
market  may  be  as  much  a  violation  of  the  rights  of  that 
rival  as  the  actual  copy  of  his  device.'  This  principle 
is  recognized  in  RalU  v.  Fleming,'^  On  Ennng  dk  Co.  v. 
Johnston  ds  Co.,*  Ford  v.  Foote,^  EdUsten  v.  Edlesteny^ 
Kinahan  v.  BoUon,^  Braham  y.  Bustard,^  Wotherspoon  v. 
Currie.^  In  Cope  v.  Evans,^  where  the  question  was  to  the 
use  by  defendant  of  the  word  '  Prairie  '  on  cigar  boxes, 
which  word  plaintiff  had  used  in  conjunction  with  other 
words,  none  of  the  principles  above  referred  to  were  disput- 
ed, but  were  admitted  by  Sir  Charles  Hall,  V.  C.  On  the 
evidence  he  held  that  the  use  of  the  word  Trairie*  was 
not  calculated  to  cause  defendant's  tobacco  to  bear  the 
same  name  as  the  plaintiff's  tobacco,  or  to  cause  defend- 
ant's tobacco  to  be  passed  off  as  plaintiff's."^^  No  trader 
importing  goods  can  lawfully  adopt  a  trade-mark 
which  is  calculated  to  cause  his  goods  to  bear  in  the 
market  the  same  name  as  those  of  a  rival  trader.  ^^ 

The  question  of  the  right  to  the  exclusive  user  of  a 
trade-mark  or  trade-number  is  largely,  if  not  entirely,  a 
question  of  fact,  and  the  question  whether  it  exists  in  any 

1  L.  R.,  1  Ch.  App.,  196.  •  16  Ir.  Chano.  Rep.,  76. 

a  1.  L.  R..  3  Cal..  417.  t  1  H,  &  M..  447. 

8  L.  R..  13  Ch.  D.,  434,  subeequent-  •  L.  R.,  6  H.  L.,  608. 

ly  confirmed  on  appeal,  L.  R.,  7  App.  •  L.  R..  18  Eq.,  138. 

Ca.,  219.  10  Taylor  v.    Vircuami,   I.   L.    R., 

*  L.  R.,  7  Ch.,  App.,  611.  6  Mad.,  110,  111  (1882). 

•  1  DeG.  J.  8i  S..  186.  ^^  Ih, 

W,    I  34 


530  INJUNCTIONS   IN    KK8PXCT   OF   TRADK-KABK8. 

given  case  must  depend  upon  whetber  the  evidence  in  tbat 
case  is  sufficient  to  show  such  an  association  or  connec- 
tion between  the  mark  or  the  number,  and  the  firm  which 
uses  it  as  to  indicate  to  the  ordinary  purchasers  in  the 
market  that  the  goods  are  the  goods  of  that  particular 
firm.  To  show  that  a  particular  trade-number  has 
acquired  a  reputation  in  the  market,  and  that  purchasers 
buy  the  goods  by  that  number  and  not  from  an  examina- 
tion of  the  nature  or  quality  of  the  cloth,  is  not  sufficient 
to  e3tablish  the  right  of  exclusive  user  of  that  number. 
There  must  be  such  an  association  between  the  nomber 
and  the  firm's  name  as  to  indicate  in  the  understanding 
of  the  public  that  the  goods  bearing  that  number  came 
from  that  particular  firm.  The  right  of  exclusive  user 
of  a  name  or  a  number  as  a  trade-mark  is  not  an  absolute 
and  unqualified  right  which  would  entitle  the  owner  to  pre- 
vent another  person  from  using  it  under  all  circumstances. 
It  is  only  when  the  use  of  that  name  or  number  deceives 
or  is  reasonably  likely  to  deceive  the  public  that  it  can  be 
interfered  with  or  prevented.  There  must  be  a  reasonable 
probability  of  purchasers  being  deceived,  it  is  not 
enough  to  show  a  mere  possibility  of  deception.^ 

In  the  undermentioned  case^  the  plaintiffs  from  1872 
imported  and  sold  an  article  described  as  TJlbs.  grey 
shirtings  and  marked  as  follows :  ' '  In  the  centre  of 
each  piece  of  cloth  is  a  stamp  in  blue  colour  of  a  turtle 
in  a  star  with  the  words  *  trade-mark ;'  immediately 
underneath,  in  a  semi-circular  form,  is  the  name  *  Fleming, 
Galbraith  A  Co.,  Manchester,'  and  under  this  the 
number  39  within  a  star,  and  at  the  bottom  of  each  piece 
the  number  2,008. ' '  In  1877  the  plaintiffs  discovered  that 
the  defendants  were  importing  from  the  same  manufac- 

1  Barlow  v.  Gobindram,  1.  L.  R.,  24  s  Balii  ▼.  Fleming,  1.  L.  R.,  3  Gal., 

€»!.,  3M  (18»7).  417  (1878). 
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turers,  and  selling  cloth  of  a  similar  quaUty  marked  as 
follows  :  ^'A  stamp  in  blue  colour  of  a  rose  in  a  square  ; 
underneath  are  the  words  ^Ralli  and  Mavrojani'  arranged 
in  a  semi-circular  form,  and  under  this  the  number 
39  in  a  star  and  at  the  bottom  the  number  2,008." 
On  the  facts  of  the  case  the  lower  Court  (Macpherson,  J.) 
granted  an  interim  Injunction  to  restrain  the  defend- 
ants from  so  marking  their  cloth,  on  the  ground  that  it 
was  a  colourable  imitation  of  the  plaintiff's  mark  and 
calculated  to  mislead  the  public  ;  and  on  appeal  the  Court 
(Garth,  C.  J.,  and  Markby,  J.)  upheld  that  decision  so 
far  as  to  continue  the  Injunction.  Held  per  Garth,  C.  J. : 
If  the  imitation  of  the  plaintiff's  marks  generally,  or  the 
use  of  the  number  2,008  in  particular,  would  be  calculated 
to  deceive  or  mislead  the  public,  the  defendants  ought  to 
b3  restrained  from  such  use  or  imitation.  Under  the 
circumstances  the  use  of  their  marks  by  the  defendants 
would  be  calculated  to  deceive  the  public  into' the 
beUef  that  they  were  purchasing  goods  imported  by  the 
plaintiffs.  Per  Markby,  J. :  The  number  2,008  was  not 
part  of  the  plaintiff's  trade-mark  proper,  nor  on  the 
evidence  was  it  so  associated  with  the  plaintiff's  name  as 
to  indicate  to  the  public  that  the  goods  bearing  that 
number  came  only  from  the  plaintiff's  firm  as  importers. 
On  the  evidence  it  was  merely  a  quality  mark,  and 
therefore  not  calculated  to  mislead  the  public  into  the 
belief  that  they  were  purchasing  the  plaintiff's  goods, 
while  in  fact  they  were  purchasing  those  imported  by 
the  defendants. 

In  the  undermentioned  case^  the  plaintiffs  sued  the 
defendant  for  an  infringement  of  their  label  used  on  tins 
of  aniline  dye,  which  they  imported  into  Bombay.    'J^he 

I  Badische  AnUine  and  Soia  Fabrik       R.,  17  Bom.,  584  (1893). 
▼.   Maneckji  Shapurfi   Katrak,  I.  L. 
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label  covered  the  top  of  the  tin,  and  bore  upon  it  the 
picture  of  an  elephant  in  the  centre  of  a  curved  band : 
the  rest  of  the  label  being  a  combination  in  green,  red 
and  gold,  representations,  for  the  most  part,  of  coins, 
medals  and  tracing.  The  defendant  was  the  agent  in 
Bombay  of  Cassella  So  Co.,  of  Frankfort.  Prior  to  1892 
Cassella  Sc  Co.  had  imported  aniline  dye  into  Bombay  in 
tins  bearing  a  label,  the  chief  feature  of  which  was  an 
elephant.  Of  that  label,  however,  the  plaintiffs  did  not 
complain.  But  in  January,  1892,  Cassella  &  Co.  adopted 
a  new  label,  also  bearing  the  picture  of  an  elephant> 
different  in  some  respects  from  the  picture  on  the  plain- 
tiffs' label  and  with  new  surroundings,  to  none  of  which 
taken  separately,  did  the  plaintiffs  object,  but  they  com- 
pla'ned  that  in  its  general  effect  this  new  label  was  so 
similar  to  their  trade-mark  as  to  amount  to  a  colourable 
imitation  thereof,  and  to  be  likely  to  deceive  purchasers. 
It  was  held  that  the  plaintiffs  were  entitled  to  an  Injunc- 
tion against  the  defendant.  It  was  also  held  by  Sargent, 
C.  J.,  who  referred  to  the  remarks  of  Lord  Selbome  in 
Johnstone  v.  Orr  Evring  : ' — That  the  question  in  a  case 
of  this  description  is  not  what  would  be  the  effect  on 
brokers  or  even  dealers  in  Bombay,  but  how  the  label 
would  be  likely  to  strike  incautious  or  unwary  purchas- 
ers, such  as  are  to  be  found  more  particularly  in  the 
mofussil,  that  the  attention  of  such  purchasers  would  be 
arrested  by  th  e  general  effect  of  the  label,  and  that,  not- 
withstanding such  differences  as  undoubtedly  existed  in 
respect  to  the  colour  and  size  of  the  elephant  and  in  some 
other  respect^*,  would  regard  the  labels  as  symbolical  of 
the  plaintiffs'  goods.  It  was  also  held  by  Starling,  J., 
that  it  is  quite  possible  for  a  label,  no  part  of  which  is  a 
copy  of  another  label,  to   be  a  colourable  imitation  of 

7  App.  Cas..  219. 
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that  other  label,  and  to  be  so  like  it  in  general  appear- 
ance as  to  be  likely  to  deceive  purchasers. 

The  Court  in  dealing  with  a  motion  for  a  temporary 
Injunction  will  endeavour  as  much  as  possible  to  avoid 
prejudicing  the  defendant's  case  at  the  hearing  of  the 
cause  when  the  Court  may  probably  be  supplied  with 
fuller  materials  than  it  has  upon  the  motion  for  ascer- 
taining the  truth.' 

The  interference  of  the  Court  by  Injunction  being 
founded  upon  purely  equitable  principles,  no  Injunction 
will  be  granted  when  the  conduct  of  the  applicant  or  his 
agents  has  been  such  as  to  disentitle  him  to  the  assist- 
ance of  the  Court.'  So  a  plaintiff  who  in  other  respects 
would  be  entitled  to  obtain  a  remedy  against  an  infringer 
may  yet  be  deprived  of  his  right  by  reason  of  some 
fraudulent  statement  contained  in  his  own  trade-mark.' 
Again  delay  and  acquiescence  may  deprive  a  man  of  his 
right  to  the  protection  of  the  Court.^  Inasmuch  as  how- 
ever in  a  case  where  no  proof  of  actual  deception  is  pro- 
duced, the  Court  has  to  try  a  hypothetical  case,  turning 
on  the  probabilities  of  deception,  as  to  which  witnesses 
oould  probably  be  brought  forward  by  both  sides-7a 
person  who  believes  others  to  be  infringing  his  trade- 
mark is  entitled  to  wait  until  he  can  collect  a  sufficient 
number  of  cases  to  prove  to  the  Court  that  the  proceed- 
ings of  which  he  complains  do  actually  deceive  the  pub- 
lic' Even  if  the  delay  has  not  been  such  as  to  disentitle 
the  plaintiff  to  his  Injunction,  it  may  yet  obtain  indul- 
gence for  the  defendants,  or  the  account  or  damages  may 


1  lUMi  y.  Fleming,  I.  L.  R..  3  Cal.,  ding  r.  How,  8  Sim.,  477  ;  and  other 

422,  423  (1878).  cases  cited  in  Sebastian,  op  cU.,  228  ; 

3  Act  I  of  1877,  s.  56,  cl.  (;).     See  Kerr,  Inj..  411. 

Kerr,  Inj.,  411.  *  See   cases  cited  in    Sebastian,  op 

»  See  ni.  (c)  to  8.  66,  Act  I  of  1877:  «<..  222  ;  Kerr.  Inj.,  414. 

Perry  v.  TrunfiU,  6  Bear.,  66 ;  P*rf  *  Lee  v,  HaUy,  L.  R..  6  Ch.,  166,  JCO 
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be  withheld,  or  the  plaintiff  may  be  left  to  pay  his  own 
costs.* 

The  owner  of  a  trade-mark  may  be,  in  respect  of  that 
mark,  as  in  respect  of  any  right,  estopped  by  his  conduct 
from  denying  the  title  of  another  person.  So  where  the 
plaintiffs  by  their  conduct  led  the  defendant  to  believe 
that  they  claimed  no  right  to  a  certain  trade-mark,  and 
that  it  was  open  to  the  defendant  to  adopt  it  as  his  own, 
and  the  defendant  did  adopt  it,  and  by  his  industry 
secured  a  wide  popularity  for  it  in  the  Indian  market, 
it  was  held  that  the  plaintiffs  were  estopped  from  deny- 
ing the  defendant's  right  to  use  the  trade-mark  in  the 
Indian  market.^ 

An  action  for  an  Injunction  may  be  brought  against  an 
agent  or  against  a  person  employed  in  effecting  only  a  part 
of  the  transaction  such  as  a  person  employed  to  engrave 
or  print  spurious  labels  or  marks,  or  against  an  innocent 
person,  such  as  carrier,  shipowner,  wharfinger  who  may 
have  temporary  possession  of  the  articles  impressed  with 
a  spurious  trade-mark ;  and  a  person  who  at  the  desire 
of  another  imposes  upon  goods  a  trade-mark  which  be- 
longs to  a  third  party^may  be  made  a  party  to  the  action 
along  with  his  principal.' 

§  90.  A  trade-mark  differs  from  a  patent  in  many 
respects.  *^  In  the  former  case  the  article  sold  is  open 
to  the  whole  world  to  manufacture,  and  the  only  right 
the  plaintiff  seeks  is  that  of  being  able  to  say,  '  Don't 
sell  any  goods  under  my  mark.'  He  may  find  his 
customers  fall  off  in  consequence  of  the  defendant's 
manufacture ;  but  it  does  not  necessarily  follow  that 
the     plaintiff    can  claim     damages     for    every    article 

1  Sebutian,  op,  eit.,  227,  228 ;  and  >  Laverffne  ▼.     Hooper,  L    L.   B.^ 

generally  at  to  costs    ne  Kerr,  Inj.,       8  Mad.,  149  (1884). 
424.  s  Kerr,  Inj..  408. 
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manufactured  by  the  defendant,  even  though  it  be 
under  that  mark.  On  the  other  hand,  every  sale 
without  license  of  a  patented  article  must  be  a  damage 
to  the  patentee."^  In  the  case  of  a  trade-mark  ''the 
property  and  right  to  protection  is  in  the  device  or  sym- 
bol which  is  invented  and  adopted  to  designate  the  goods 
to  be  sold  and  not  in  the  article  which  is  manufactured 
and  sold."2 

The  benefit  conferred  upon  the  public  by  the  commu- 
nication of  a  new  invention,  which  after  a  limited  period 
all  can  use,  is  the  consideration  in  respect  of  which  a 
monopoly  of  the  invention  is  granted  to  the  inventor  for 
that  limited  period.^ 

The  law  of  British  India  relating  to  inventions  is  now 
contained  in  Act  V  of  1888,  the  Inventions  and  Designs 
Act,  of  which  the  first  forty-nine  sections  deal  with 
Inventions  and  the  remaining  sections,  being  an  adap- 
tation of  Part  III  of  the  English  Act  of  1883,  deal  with 
Designs.  The  prior  Act  XV  of  1859,  an  Act  for  grant- 
ing exclusive  privileges  to  inventors  in  India,  as  regards 
substantive  law,  followed  for  the  most  part  with  varia- 
tions the  main  lines  of  the  English  law.  As  regards  the 
procedure  for  obtaining  an  exclusive  privilege  it  was 
altogether  difierent  from  the  English  Procedure.  On 
petition  and  leave  given  to  file  a  specification,  and  on 
the  specification  being  filed  within  the  prescribed  period 
the  exclusive  privilege  sprang  into  existence  by  mere 
operation  of  law,  provided,  of  course,  that  the  claim  was 
well  founded  in  substance — a  matter  of  which  the  claim- 
ant, as  in  England,  took  the  risk.     Though  during  the 


1  Davenport  ▼.  Sylands,  L.   R.,   1  (Amer.). 

Eq.,  302.  per  Wood,  V.  C.  '  Chiavin  ▼.  Walktr,  5  Ch.  D^  860, 

s  Sebastian  on  Trade-Marks,  oiting  863. 
OodUkd  v.  Hatard,  49  How.  Pr.,  6 
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period,  exceeding  a  quarter  of  the  century,  for.  which 
the  Act  of  1859  was  in  operation,  it  worked  on  the  whole 
satisfactorily,  difficulties  from  time  to  time  arose,  and 
the  increasing  resort  to  the  Act  in  and  prior  to  the  year 
1887  brought  them  into  greater  prominence.  Though 
these  difficulties  were  not  of  such  a  kind  as  to  require  in 
the  opinion  of  Government  any  alteration  which  would 
afiect  the  main  principles  of  the  Act,  still  as  their  re* 
moval  was  very  desirable,  it  was  decided  to  pass  the 
present  Act  and  to  incorporate  in  it  certain  provisions 
suggested  by  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883,  which  was  then  the  law  in  England.^ 

An  invention  includes  an  improvement.*  The  inven- 
tor of  a  new  manufacture  may  apply  for  leave  to  file  a 
specification  thereof.*  The  object  of  a  specification  is  to 
prevent  a  patent  being  granted  for  known  things  and 
to  secure  to  the  public  the  benefit  of  the  invention  after 
the  expiration  of  the  time  fixed  for  the  duration  of  the 
monopoly.  Upon  such  application  the  Governor-General 
may,  after  such  enquiry  as  he  thinks  fit,  make  an  order 
authorising  the  applicant  to  file  a  specification  of  the 
invention.^  If  within  six  months  from  the  date  of  such 
order,  or  within  the  further  time  allowed,  the  applicant 
duly  files  a  specification  of  his  invention,  he  is  entitled 

I  Statemente  of  Objects  and  Rea-  of    damages— *'pablicly  or  aotoaUy 

SODS,    Inventions    and  Desimu    Bill,  nied'*— partioalars] :  Peiman  r.  BvB, 

OoMtUe  of  India,  Jan.  8,  1887,  Part  V,  I.  L.  R.,  5  All.,  371  (18S3)  [Jariadio- 

p.  15.    See  also  OauUe  of  India,  Feb.  tian — parti  calars].    Ledgard  v.   BnU, 

18.  1888,  Part  V.  p.  3.    See  the  fol-  I.  L.  R.,  9  All.,  191  (1886)  TJurisdic- 

1<>wing  decisions   passed   nndet    that  tioa— parti cnlara].      In    the     matter 

Act :  Kinmond  v.  Jackaon,  1  C.  L.  R.,  of  D.  H.  R.  McsfJt,  I.  L.  P.,  Ifi  Cal., 

iJ6    (1877);      [Improvement— Useful  244  (1888)  [Lince^e], 
invention—  novelty  —piracy—  patent  «  Act  V  of  188*^,  s.  4  (I). 

oomUnation^'In  junction,        account  >  ib.,  a.  6  *.  as  to  applications  in  les- 

<d      profits— damagen — Limitation]  ;  pect  of  rontemporaneous  invention, 

8.  a.  I.  L.  R.,  3  Cal.,  17  (1877)  [limit-  see  s.  7,  ib. 
ationj :  SJkeen  v.  Johnson,  I.   L.  R,.  *  ib„  s.  6. 

2  AIL,  teS  (1879)  [license— measure 
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to  the  exclusive  priyilege  of  making,  selling  and  using 
the  invention  in  British  India,  and  of  authorising  others 
fio  to  do  for  a  term  of  fourteen  years  from  the  date  of  the 
filing  of  the  specification.^  Under  certain  circumstances 
the  exclusive  privilege  may  be  extended  for  a  farther 
term  not  exceeding  seven,  or  in  exceptional  cases,  four- 
teen years,*  A  person  is  not  entitled  to  an  exclusive 
privilege  if  the  invention  is  of  no  utility,  or  is  not  new, 
or  the  applicant  is  not  the  inventor,  or  if  the  specifica- 
tion is  not  in  order,  or  if  his  application  contains  a  wilful 
or  fraudulent  mis-statement,  or  if  the  application  for  leave 
to  file  the  specification  was  made  after  one  rear  from 
the  date  of  the  acquisition  of  an  exclusive  privilege  in 
respect  of  the  invention  in  any  place  beyond  the  limits 
of  British  India  and  the  United  Kingdom.' 

§    90.    An  inventor  may  institute  a  suit  in  the  District  lujuDctions 
Court  against  any  person  who,  during    the   continuance  ffSngement  of 
of  an  exclusive  privilege  acquired  by  him  under    this  ^*    ** 
Act  in  respect  of  an  invention  makes,  sells,  or  uses  the 
invention  without  his  license,  or   counterfeits  or   imitates 
it.^    And  any  person  may  apply  to  a  High  Court     for 
a  rule  to  show  cause  why  the  Court  should  not  declare 
that  an  exclusive  privilege  in  respect  of  an  invention 
has  not  been  acquired,^    In  such  a  suit  for  infringement 
of  patent  the  plaintiff  may  claim  an  Injunction  and  either 
an  accoimt  of  profits  or  damages.    So  if  il  infringes  B^8 
patent,  if  the  Court  is  satisfied  that  the  patent  is  valid 
and  has  been  infringed,  B  may  obtain  an  Injunction  to 
restrain  the  infringement.^    In  order  to  warrant  the  in- 
terference of  the   Court  by    Injunction    in  support  of  a 


*  ib,,  B.  8.  paiticolan    in    such    a   rait,   see  s. 

«  »&.,  K  16.  37.  ib, 

3  ib.,  s.  20.  •  ib.,  8.  80. 

^  ib.n.29'.  as  to    tho   delivery  of  •  Act  I  of  1877,  ».  54,  IIL  («). 
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patent  right,  it  is  Decessarv  to  make  oat  a  good  prima 
fade  title  and  either  a  bur  primi  facie  caae  of  infringement 
or  that  the  defendant  intends  or  threatois  to  infringe 
the  patent,  for  if  the  latter  fact  is  established  an  Injunc- 
tion will  be  granted  even  although  no  actual  infringement 
has  taken  place.  Infringement  involves  substantial 
identity  with  the  subject  of  the  privil^e.  There 
must  in  this  as  in  cveiy  other  case  have  been  no  delay  or 
acquiescence,  and  the  conduct  of  the  applicant  and  hia 
agents  must  not  have  been  such  as  to  disentitle  him  to 
the  assistance  of  the  Court.  In  addition  to  an  Injunc- 
tion a  patentee  can  have  an  enquiry  into  damages  or  an 
account,  but  he  cannot  have  both.^ 


^  See  generally  Kerr,  Inj..  295—345. 


CHAPTER  XII. 

Injunctions  to  stay  wuongful  acts  of  a  special 

NATURE. 

{  91.      SUMMABT      OP      FBBOBrnrO  I    92.      IirJITKOTIOlfS  TO  STAY  WBONn- 

0HAFTEB8.  FUL   ACTS  OP   A    SPECIAL   NiTUBB* 

§  91.  The  preceding  Chapteis  have  dealt  with  the  sammBry  of 
issue  of  Injunctions  in  those  instances  in  which  the  juris-  oh»pteiJf 
diction  has  been  most  frequently  exercised.  These 
are  firstly  cases  in  which  the  Injunction  has  been  sought 
in  restraint  of  judicial  proceedings,  and  secondly  those 
in  which  it  has  been  sought  in  respect  of  matters  other 
than  judicial  proceedings.  The  latter  class  of  cases 
includes  Injunctions  against  the  breach  of  contract  and 
the  commission  of  civil  wrongs  or  torts.  Of  such  wrongs 
a  selection  has  been  made  of  those  only  which  are  of 
common  occurrence,  m.,  defamation,  waste,  trespass, 
nuisance,  copyright,  trade-mark  and  patent. 

§  92.    It  must  not,  however,  be  supposed  that  relief  by  injonotions  to 
Injunction  is  in  any  manner  limited  to  the  class  of  cases  1^  JT**^'" 
hereinbefore  specifically  dealt  with.    Such  relief  is  given  ''^^*'  "*^"''*'' 
to  prevent  a  party  from  doing  that  which  he  is  under  an 
obligation  not  to  do.    There  may  be,  and  in  fact  are,  many 
obligations  of  a  special  nature,  other  than  those  already 
dealt  with,   the  breach  of  which  may  be  restrained  by 
Injunction. 

So  where  the  plaintiflFs    sued    for    an    Injunction    to 
prevent  the  defendant  from  interfering  with  their  right 
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to    present  to  certain  persons   at  a  certain  festival  in  a 
certain  temple  a  crown  and  water,  and  the  lower  Courts 
found  that  the  plaintiffs  possessed  the  right  claimed  and 
granted  the  Injunction ;  it  was  held  that  the  suit  was 
cognizable  by  a  Civil  Court  under  section  11  of  the  Code 
of  Civil  Procedure  and  that  the  Injunction  was  properly 
granted.*    So  where  a  certain  section  of  the  Mahomedan 
community  had  been  for    many   years   in  the   habit   of 
burying  their  dead  near  a  darga  in  the  plaintiff's    land, 
the  plaintiff   sued  for  an  Injunction    restraining  them 
from   exercising  this  right    in  future.*    In    the    under- 
mentioned   case    the   plaintiffs  sued  for  an  Injunction 
restraining  defendants  from  obstructing  them  in. cutting 
certain    branches   of    a     pepal      tree,     growing  in    the 
enclosure  of  a  temple  and  stated  to  be  an  object  of  vener- 
ation  but   which  overhang   their  property.^    Again  the 
North-West    Provinces    and    Oudh   Municipalities    Act, 
1883,    not   conferring    the    powers  given   by    Act   XV 
of    1873,    to    "cancel  or  vary"    a  tax  imposed,    the 
procedure  to   be   adopted   for    the  enhancement  of  an 
existing  tax  must  be  the  same  as  that  prescribed  for  the 
imposition  of  a  new  tax.    In  imposing  a  now  tax  th^ 
procedure  laid  down  in  section  42  of  Act  XV  of  1883  must 
be    strictly    followed.    Where,    therefore,    neither    the 
special  meeting  of  the  Board  at  which  an  assessee's  objec- 
tions to  a  proposed  tax  were  coa<ddered  nor  the  special 
meeting  at  which  the  tax  was  finally  imposed,  were  pro- 
perly constituted  within  the  meaning  of  section  29  of  Act 
XV  of  1883,  it  was  held  that  the  imposition  of  the  tax 
was  invalid  and  that  there  was  nothing  in  the  Specific 


1  Srinivata  v.   Tirwmgada,   I.  L.  (1879). 

R.,  11  Mad..  450(1838);  see  niso  ns  ?  Mohedin  v.  SkivUwgappa,  I.   L. 

to  iDJnnction  against  intrusion  into  R.,  28  Uom.,  666  (18d9). 

an    office  :  Raja  Valad    Shivapa   t.  ^  BehariLaly.  Ohen  Lai,  I.  U  R., 

KrUhnabhat,   I.  L.  R.,   3  Bom.,  282  24  All.,  499  (1902). 
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Relief  Act  to  prevent  the  High  Court  from  granting  an 
Injunction  against  a  municipality  as  part  of  the  remedy 
in  a  regular  suit.^  Injunctions  have  also  been  granted 
between  husband  and  wife,  against  parents  with 
respect  to  the  custody  and  education  of  children 
relating  to  marriage,  ships,  and  other  matters  too 
numerous  to  be  mentioned. ^  In  fact  it  may  be  general- 
ly said  that  there  is  no  legal  right  in  respect  of  which 
under  proper  circumstances  an  Injunction  may  not  be 
the  appropriate  remedy. 

The  Specific  Relief  Act  provides  a  remedy  by  Injunc- 
tion for  the  breach  of  any  obligation  whatever — an 
obligation  being  defined  to  include  every  duty  enforceable 
by  law.  In  each  case,  therefore,  it  is  necessary  to 
ascertain  firstly,  whether  or  not  there  is  any  obligation 
existing  in  favour  of  the  applicant  for  an  Injunction . 
secondly,  whether  or  not  there  has  been  a  breach  or  a 
threatened  breach  of  such  obligation.  If  these  two  facts 
are  made  out,  then  an  Injunction  may  be  asked  for  and 
obtained  provided  the  circumstances  of  the  particular 
case,  in  which  these  facts  are  established,  are  such  as  to 
warrant  the  grant  of  this  particular  form  of  relief  according 
to  the  general  principles  contained  in  Chapter  X  of  the 
Specific  Relief  Act. 


1  Strachey  v.   Municipal    Board  of  a  See  Kerr,  Inj.,   Ch.  XXIII  [In- 

Caumpore,  I.    L.    R.,   21    All.,    848       junctions  to  stay  wrongful  acts  of 
(1899).  ^  special  nature]. 
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in   respect   ot  judicial    pro- 
ceedings       178 

against  breach  of  covenant    199ii 
against  fraudulent,  disposition 

of  property  pendente  liU    200 
against    alienation,     waste, 
damage  pendente  lite     24, 

200,202 
classification  of  . .  801 


I N  J  UNOTIOW— (COHCW. ) 

in  case  of  contract,  transfer 

of  property  or  trust        . .  212 
to    restrain  breach  of    cove- 
nant   248 

in  aid    of    and  andUary  to 

specific  performance  ..  283 
to  restrain  breach  of  negative 

agreemeut 265 

in  cases  of  partnership  . .  280 
against  companies  . .  . .  295 
in  cases  of    clubs,  societiea, 

and  castes 399 

in  oases  of  mortgage  306 — 311 
in  cases  of  trust  312 — 321 

against  executors  and  admi- 

nistratort  ..  ..  321—323 
against  corporation  323 — 328 
in  case  of  tort  . .  329->-345 
in  case   of  libel  and  slander 

of  title        336 

in    cases      of     defamatIoti» 
malicious       words        and 
blander  of  title    . .      350—365 
against  trespass       . .  . .    35S 

agaioat  waste  . .      368,  370 

between  co-sharers  ..  ..411 
for  whom  granted  in  omw  of 

waste  429 

against  ndiaa  loes  432— <508,  435 
against       infringement      of 
copyright,  trade-lnark  and 

patent        509 

to  stay  wrongful   act   of    a 
special  nature  . .  539 

Injury— 

restrainable  by  injunction  101 
'*  irreparable'*  ..         ..106 

Interim^ 

order  . .  60, 158, 159 

lirVEllTION— 

See  ** Patent,** 

I&BEPABABLB  ImJU&Y— 

meaning  of  . .    105 

Joint  Possmsion— 

under  Hindu  Law  . .  402 
decree  for         4U» 


INUItX. 
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Page, 
Joint  Pbopebty— 

abuBe  of  403 

remedies  in  respect  of  abuse  of  408 
See  '' Ca-4ikarer:' 

JomT  USER^ 

aoli  of  40^ 


Judicial  Pboobedings— 

injunotions  in  respeot  of    50,  178 
if     contemplated     may    be 

stayed         188 

ponding,  cannot  generally  be 
stayed  188 

Laohbs — 

See  ''Dday.*' 

Landlord — 

injonotioii  in  cases  of  waste  376 

Lbasb— 

injmictions  in  respect  of  376-377 

agricultural;  waste  ..  ..   379 

non-agrioulturaj ;  wa»te  ..  391 

Lbssbb — 

injunctions  between,  and  lessor 

311.  377 

LWSOB— 

injunctions      between,     and 
lessee 311,  377 

LlBBL — 

injunction  in  case  of    337.  347> 

348»   350 
Light— 

natural  right    of      ..         ..  446 
easement  of  . .                  454,  460 
injunction  against  obstruction 
of 466 

Limitation^ 

in  Buit  for  compensation  for 

injury  caused  by  injonction   94 
with  respect  to  suits  for  in- 
junction        176 

in  suits  on  torts  « .  344 

Malicious  Words — 

tort  of                                 349,  350 
Mandamus  126 


Mandatory  Injunction  .     501-^-508 

See  **  7i»;ttfic^ii.'* 

Marbiaob— 

injunctions  relating  to       ..  541 

Maxims— 

*' Equity  acts  in  pBrsonam*^  45 
**  Actio  perdonalie  moritur  eifm 

per  mm** 333 

*'Quidquid      plaiUalkr     solo 

cedit  solo**  ..398 

'  *8%e  uiere  tuo  tU  alienttm  wm 

laedas**  406,433 

Minis— 

opening  of 394 

Mortgaob — 

injunction  in  eases  of     306-— 312 

MORTOAOEB— 

injunction  between,  and  mort- 
gagor                             306^309 
waste  by         398 

MOBTOAOOB^ 

injunction      between,       and 

mortgugon  ..                  306,  307 
waste  by         398 


Motion — 
ex  fune 
for  rule  nui 


154 
166 


MVLTIClPLlCITy  OV  PrOOBBIIINQS—     - 

Injunction  to  preyent         ..191 

MrNIOIPALITY— 

injunction  against     ..         ..541 

Natural  Rights — 

nuisance  in  respect  of        . .  444 

NBOAnVB  Aqrbbmbnt— 

meaning  of      ..         ..     240,  247 
injunction  to  restrain  breach 
of 266 


Noisb— 

injunction  against    . . 


445 


Notice— 

of  application  for  iBJoaeticn  164 


•'*8  INDBX. 

NuiSANOB—  Privacy— 

injunctioo  agminst   ..    432,    436  easetDent  of    ..         ..      8i»,  601 

generally        432  injunotionB  to  preserve      ..601 

parties  to  aotioo  for           . .  435  I»Booi«i>iiroe- 

in  respect  of  natural    righte  444  eontrd  and  stay  of  . .              178 

in  resfieot  of  easements     ..  460  ^ 

PBOTiemvi  Rsjir  |8,     19 

ObUGATION-  PnE0HA8«- 

injunction        available     for  ^^^  ,^ 

breach,  of  every    . .       98,  641 

deflnitioii  of 337      *^»<«w«)oal  PaoMwia- 

definition  of  . .  226}i 

Pa*.™-.  RBF.RWO.- 

mjunotions  against..  ..   641  {„  fj.«  ^  ♦*        «  •   •      ^        ,-. 

m  the  matter  of  injunotions  173 

PaBTIBS—  RBOISTBATrOir— 

to  suit  for  injunction        . .     36  law  relating  to         . .         . .  241 

Pabhtiow—  Rbvibw— 

easement  created  on             462]i  ^^  ^e  matter  of  injunctions  173 

remedy  by                           . .  409  Revision— 

Pabtnbbs—  ***  **»«  matter  of  injunctions  173 

injunction    between            . .   289  Rulb  nm— 

Pabthbbshif-  for  injunction          ..         ..156 

injunctions  ^n  oases  of  289 — 296  SBTTLBinivT — 

PabtvWall-  "^"'^'^        ••         -284.316 

tenants-in-common  of         . .  426  Slafdbb— 

tort  d  . ,  34g 

Patbnt—  q                     ^ 

,         ,                               ^.  Bland  BB  of  Titlb— 

meaning  of 634  tort  of 

injunction  against    infrinse-  .." **^ 

mentof                 ..       TT  537  ">J'moh««  m  o»e  rf         ..336 

Smblit— 

Pbrpbtual  Ihjtootion-  offensive                                  ur 

See  •7n;iwMsfto».*'  „  

South  Bbbbsb — 

PBB90BAL  WbOHOS—  aCOOSS  of  457 

injunction  rarely  granted    in  Sooibti    — 

case  of  3^7 

definition  ol   "         .'.■         ;;  346  '''^"°''*'°"  *"  '"P~'  of     ..  209 

SfBOIVIC    PBBfOBHANOB 

Plbadino-  ,4^  43^   ^^  glS,    229-240, 

rules  of  160,161.169                                             263.    266.    289 

PoLLTJTioH—  injunction   in  aid  of           . .  263 

of  air    .  446      Spbciho  Rbubf— 

of  water  446,  492                                                           11—13 

PEAOmOB—  SUFPOBT— 

relating    to    injunctions     ..   163  oa*ement  of 491 

injunction  ..         ..  491 

Pbbvbhtivb  Rblibf     14,  18^  19,    22  natural  right  of  . .  448 


IMDBX. 
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Taluk  DIB— 

dependant:  waste    ..         ..  397 

Tbmpobaby  iKJtnronoK— 
See  "/ii/«iie<M>n.'* 

Tbnaht— 

waste  by        376 

Tehant-in-Tail— 

injunotioii  against :  waste    . .  372 

TUTAITT    FOB    LiTB— 

injunction   against:  waste..  372 

Teitaht  fob  Tbabs — 

injonotion  against:  waste..  372 


injunction   apon  ..100 

Thbsat— 

injunction  where  103,  340 

TOBT— 

law  relating  t-o  . .  329 

injunction  in  cases  of         . .  329 

meaning  of 332 

dassification  of  ..   332 

who  may  sue  and  be  sued  in 

respect  of 333 

remedies  in  case  of  . .         . .  336 

damages         336 

injunction 336 

principles  upon  which  an  in- 
junction will  be  granted  in 
cases  of 338 

Tbadb-mabk— 

injunction  against  infringe- 
ment of  . .         . .   525 
meaning  of     . .  27n,  519,  634 

Tbahsfbb  of  Pbopbbty— 

injunctions  in  cases  of       . .  212 

Tbbspass— 

meaning  of 356 

injunction  against    ..         ..  358 
who  may  sue  and  be  sued  in 

respect  of  . .  365 

distinction     between     waste 

and  369 

by  co-sharer  ..  413 


Pagt, 
TnuffT— 

breach  of  ..         ..125 

definition  of  ..        ..313» 

injunctions      in      cases      of 

212,   312—322 
parties  to  suit  for  breach  of   319 

Tbustbb — 

contract  by    . .  . .  236 

injunction    against  . .         . .  312 

Uhfaib    Advahtaob  247 

UlTPUBUSHBD    MaTTBB— 

injunctions    against      publi- 
cation of 219 

Vabianch — 

of  injunction  ..         ..  168 

Vbrdob— 

waste  by  ..         ..  399 

Violation— 

of  injunction  ..         ..85 

Void  Aobbbmbitt— 

no  injunctions  in  respect    of  227 

Voidable    Aqbbbmbnt— 

injunctions  in  cases  of        . .  228 

Waste— 

pendenU  liU  . .  . .  200,  202 
in  oases  of  mortgage  . .  307 

meaning  of  332,  368 

injunction  against  . .  337,  370 
distinction   between  trespass 

and 369 

by  co-sharers  ..  400 

by  tenant  for  life,  years,  or  in 

taU  372 

by  Hindu  female  heir  ..  373 
against    whom     injunctions 

will  be  granted  . .  372 

by  tenant  . .  376 

by    building 385 

by  excavation  ..387 

by  cultivation  ..390 

non-agricultural  lease  . .  391 
by  dependant  talookdar  ..  397 
by    mortgagee  ..398 

by    mortgagor  . .  398 


.'iSO 


INDKX. 


Page. 
Waste — {ootvcld,) 

by.  yendor,  purchaser,    and 

others  390 

who  may  obtaio  injtmotioii  in 

-cases  of 429 

Watbr- 

natural  rights  relating  to  . .  446 
easement  of  ..         ..   492 

injunctions  in      respect      of 
easement  of  . .  493 


Page. 
Way— 

easement  of  . .         . .  . .  494 

injunction  againstobstniction 
of  . .      146,  497 

WBORoruL  Acts  OF    A    Spboial 
Naturb— 
injunction  to  restrain  ..  539 

WBONorui,  Salb   ih  Exbgutiok-^ 
of  decree  . .  8,  193,  204 
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